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(A 1.) How it ſhall be raiſed. 
= _ (A 1.) Upon what Eftate. 


N conveyances to an uſe, a man may direct or model the uſe as he | 
pleaſes, and the ff. 27 H. 8. 10. executes the poſſeſſion to the uſe; L 
and therefore, he may annex powers to eſtates, which cannot be an- I 
2 to them by a conveyance at te common law. Co. Lit. 237. a. 
nö „ 8 
And therefore, to the limitation of an uſe for life, he may annex 
a power to make leaſes for 21, 99, or more years, or for one, two, 
or more lives. x | 5 
Or, to make a jointure for a wife. Mo. 381. 2 Lev. 58. 
Or, to grant annuities, raiſe portions, &'c. Mo. 381. | 
Or, to make a jointure, and alſo a leaſe to commence after his death, 
for portions, &c. Hard. 413. | — 
So, he may annex a power of revocation of all uſes limited, to 
make a limitation of new uſes, and this will not be repugnant. Co. 
Lit. 237. a. R. Mo. 610. Vide Uſes, (L 2, &c.) 5 
So, a power may be annexed to an eſtate by another deed, executed 
at the ſame time, though it be not in the ſame conveyance by which 
the eſtate is conveyed. - 1 Vent. 279. E | 
| So, a man may give a power or authority by will, which is a naked 
authority, not annexed to an eſtate; as, if he deviſes to A. for life 
and afterwards that it ſhall be at his diſpoſal to any of his children then 
living ; he has but an eſtate for life, with a naked power to diſpoſe, 
in the manner directed by the will. R. 1 Sa/. 240. 3 Sal. 276. 
| » Bo, he may give a power to a ſtranger, 'which is a naked collateral 
power not annexed to an eſtate. Per Hale, Hard. 415. RE 
22 a power in groſs, which takes effect after his eſtate determined. 
ard. 415. . | os 
If a power be to A. or his aſſigns to make leaſes, c. the power 
runs with the eſtate to the aſſignee in deed, or in law. R. 1 Vent. 340. 
2 Jen. 110. Vide poſt. (E). | 2 | 434 
So, in all caſes a power coupled with an intereſt may be aſſigned; 
as a power to a leſſor and his aſſigns to cut down trees. R. 2 Mod. 317. 
But a man cannot annex a power of revocation to a feoffment, or 
8 — will be void. Co. L. 237. a. Mo. 610. Jide Uſer, 
25 C. ; | 
Vol.. VI. | B „ „ So, 


— 


as | ; _ "Me" 
* IL. © "0 I & | 
So, if a man, ſeiſed in fee, covenant to ſtand ſeiſed to the uſe of 


\ ; 


himſelf for life, with power to make leaſts, remainder to another in 


foe, the power is not well raiſed. - Ca. Ch. 161. If the conſideration 


of the covenant does not extend to the power to make leaſes. R. Mo. 


145. 1 Co. 175. R. Ray. 248. 7 3 
So, upon ſuch covenant he cannot reſerve a power to make leaſes, 


jointures, or for preferment of younger children, Nc. Mo. 381. 383. 
| (A 2.) By what Words. | 


Words, which ſhew the intent of the party, are ſufficient to create 
2 power; as if a power be to demiſe or leaſe, though the intent is, that 
he declare the uſes of the firſt ſettlement for life, or years: for the 


| leaſe does not take effect by demiſe, but by declaration of the uſes. 


Mo. 611. Vide Uſes, (L 3.) 85 | 
[If a man having an annuity in fee (iſſuing out of the four and half 


per cent! duty at Barbados directs his executors to entail on his daugh- 
ter and her iſſue, all his eſtate and effects; this, though it paſſes no 
intereſt to them, and though they take nothing as executors, yet it 
gives them power to convey. Ear ff Stafford v. Bulkley, H. 1750, 
2 Vezey, 170.] | | 

So, if a man expreſſes the power only by implication, it is well; as, 
provided that he ſhall not have power to alien, & c. otherwiſe than to make a 
jointure, and leaſes for 21 years ; it is a good power to make a jointure, 
and leaſes. 1- Leo. 148. | - | 

So, if a deviſe be to A. for life, to ſet, let, and make eflates out of it 
as I might, and afterwards to his daughter in tail; A. has a power to 


make leaſes, it being the cuſtom of the country where the land lies, 


to let for lives or years. R. 2 Rol. 261. J. 35. 


[But if lands are ſettled (by act of parliament) with a clauſe to re- 


ſtrain alienations, except for the jaintures of ⁊uives for term of life, &c. 

a power for ſuch jointreſs to leaſe her jointure lands for three lives, or 

years determinable on three lives, cannot be implied, though it is the 

_ uſual way of leaſing in that country. Roe v. Grantham, M. 2 G. 3. 

. 1259-]- -. | 

But a power being executory, may be reſtrained or enlarged by a 
ſubſequent deed; as if a power be general, to revoke; by a covenant 


afterwards, that he will not revoke without the conſent of B., the 


power is reſtrained. R. Fon. 411. 


* 


So, if the conſideration, upon which the power was founded, does 


not extend to the perſon, to whom the leaſe is made, the leaſe ſhall 
be void; as if a man covenant, in conſideration of natural aſſection, 
to ſtand ſeiſed to the uſe of himſelf for life, c. with power to make 


leaſes, &c. a leaſe to a ſtranger is void; for he is not within the con- 


ſideration. 2 Rol. 260. J. 30. Vide Covenant, (G 5. 
80, if a power, at its creation, be to make leaſes to a perſon, to 


whom the conſideration does not extend, it will be void, though the 


leaſe be executed to a perſon within the conſideration. 2 Rol. 260. J. 35. 


85) How it ſhall be expounded, 
r.) To make Leaſes in Poſſeſſion or Reverſion. 
A Power ſhall be expounded ſtrictiy. [1 BI. Rep. 283. In the 
conſtruction of powers originally equitable, the courts of law 
x . | 3 ought 


* 


4 
| 
( 
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dugkt to follow equity; but if they are originally legal, the courts of 
equity ought to follow the law. 1 Bl. Rep. 283. Coup. 266. Doug. 
294. (280.)]- „„ . . 
gt — Fl if a man has power to make leaſes generally, this ex- 
tends to make leaſes in poſſeſſion only, and not in reverfions R. 
2 Rel. 261. J. 5. 2 Gro. 318. Tel. 222. R. Ray. 248. R. M. 9 V. 3. 
in B. R. inte? Winter and Loveday. (1 Ld. Ray. 267. 2 Sal. 537.) 
1 Lev. 168. R. 6 C9. 33. a. Mo. 199. Semb. 1 Leo. 35. 3 Leo. 131. 
Nor a leaſe to commence in futuro. R. Ray. 248. Semb. 1 Leo. 35. 
R. Tel. 222. 2 Cre. 318. Mo. 494. (A leaſe to commence from the 
lay of the date is good under a power to grant leaſes in poſſeſſion only, 
nnd not in reverſion. Cowp. 714. Doug. 53. n.) | 
So, if the power be to make leaſes for two or three lives, he can= 
not make a leaſe to one not in ez; as to the ſon of B. not born, c. 
Per Windh. Ray. 163. * Fs 
So, if the power be to make leaſes in poſſeſſion, he cannot make a 
leaſe of land in reverſion, though it be to commence in præſenti. R. 
1 Sid. 101. Ca. Ch. 18. 5 
[But though a ſubſiſting leaſe cannot be proved to have been ſur- 
rendered, yet if the new leaſe has been uniformly acted under, a ſur- 
render of the firſt ſhall be preſumed, and the ſecond be conſidered as a 
leaſe in poſſeſſion. Ambler, 748.] | | 
[Where tenant for life has a power to grant leaſes «in poſſeſſion, 
but not by way of reverſion or future intereſt,” a leaſe per verba de 
_ preſenti is not contrary. to the power, though the eſtate at the time of 
making the leaſe was held by tenants at will, or from year to year, if, 
at the time, they received directions from the grantor of the leaſe to 
pay their rent to the leſſee. Doug. 565. 
So, if part of the leaſe be in reverſion, the whole leaſe ſhall be void: 
Sal.'276. 4 | | 5 
80, if the power be to make leaſes in poſſeſſion, or in reverſion, he 
cannot make a leaſe in poſſeſſion, and another leaſe of the ſame land 
in reverſion; but his power to leaſe in reverſion extends only to make 
leafes of the land, which was not then in poſſeſſion. Per Holt, M. 
9 V. z. inter Winter and Loveday. (1 Ld. Ray. 269. 2 Sal. 537) - 
So, a power to make leaſes in reverſion does not warrant a leaſe to 
commence at a future day, but only a leaſe to commence at the end 
of Foy rn þ then in ce. Per Holt, M. 9 V. 3. (I Ld. Ray. 269. 
2 „ 5 be 
So, a power to make a leaſe for three lives or 30 years in poſſeſſion, 
or for two lives or 30 years in reverſion, warrants only a concurrent 
leaſe for two lives; for a leaſe for lives cannot commence at a future 
day. Per Holt, M. 9 V. z. inter Winter and Loveday. (1 Ld. Ray. 
269. 2 Sal. 537.) 


0 But if a power be annexed to the eſtate of him in teverſion; to 
7 _ 2 generally, he may make a leaſe in preſents of the reverſion. 
* | * 1 168. a ; | 
| Though the power be to make leaſes in poſſeſſion, Dub, Ca. Ch. 18, 
_ Keeling, but tauo F. cont. 1 Lev. 168. and it was admitted cord. 

1 Sid. 2 s . . ; V | 

So, if a fine be to the conuſce for 15 years, afterwards to B. for 
life, Qr. with power to leaſe for three lives, or 21 years in poſſeſſion 


he may make a leaſe during the 1 years, of land in leaſe at the time 
; 2 | 2 | 


* Y 6 


of 


LSE  - 


of the fine, when ſuch leaſe expires. Per Cale, 2 Rel. 260. J. ge. 


2 Cro. 347. 2 Bull. 216. 1 Rol. 12. 285 3 | 
So, if huſband and wife leaſe purſuant to the ff. 32 H. g. and then, 
by act of parliament, the eſtate is ſettled to the huſband for life, with 


power to leaſe for three lives or 21 years; he may make leaſes of the 


reverſion during the firſt leaſe by huſband and wife. 2 Rol. 261. J. 15. 
Semb. 1 Leo. 36. Per two 1. Monſon cont. Dy. 357. a. : 

So, if a power be to make leaſes in reverſion for three lives, &'. 
he may leaſe for three lives, when there is another life in , though 
the power does not ſay, to make leaſes of the reverſion ; for there is 
no prejudice. R. 2 Rol. 261. J. 30. 1 | 

So, he may make a leaſe for years determinable upon three lives, 
to commence after the end of the former leaſe in S R. 8 Co. 70. 

The intent of the parties who gave the powers, ought to govern 


every conſtruction of them. Taylor v. Herde, H. 30 G. 2. 1 B. M. 60. 


120. Doug. 573. 3 J. R. 665.] : 4 
[The plan of the power to make leaſes, is for the mutual advantage 
of poſſeſſor and ſucceſſor. Taylor v. Horde, H. 30 G. 2. 1 B. M. Go.] 
[If a man deviſe lands to truſtees for payment of debts, then in 
truſt for A. for life, then to his firſt and other ſons, then to B. for 


life, then to his firſt and other ſons; then to C. &c., in like manner 


remainder to his own right heirs, with a power to truſtees to raiſe 
money for debts, by letting leaſes for 31 years, in poſſeſſion and re- 


verſion, and after debts paid, whoever ſhould be ſeiſed might make 


31 years leaſe. B. dies in deviſor's life, who makes codicil, declaring 
his will ſhould remain, in all but the particulars expreſſed ; and gives 
part of his lands to A. for life, with remainders oyer, with ſuch powers 
as by his will deviſed ; and gives other lands to D. (the ſon of B.) for 
life, then to-his firſt and other ſons, then to his daughters, then to 4. 
(who is deviſor's brother) for life, then to his firſt and other ſons, re- 


mainder 7o ſuch perſons and with ſuch powers, as his other eſtate deviſed to 
him if appointed to go. D. has a power to grant 31 years leaſes. On 


error from Ireland. Faſter v. Graham, ( Ld. Angleſey's caſe, ) H. 7 G. 2. 
$tr. 962.7 | ER : 


(B 2.) Of Lands uſually demiſed. 


| + Boz if a power be to make leaſes of lands uſually. demiſed, he 
cannot leaſe land only once demiſed. 2 Rol. 262. J. 2. R. Yau. 33. 
, Vide Eflates, (B 32.— G 4, 5.) | le 
Though it was demiſed from year to year, for ſo many years, or 
for three lives; for it was but one ſingle contract. R. 2 Rol. 262. J. 3. 
If a power be, 0 leaſe all, or any of the premiſes, which at any time 
heretofore have been uſually letten, reſerving the rents now paid, or more; 
| a demiſe of lands, not leaſed within twenty years, is not within the 
power, though demiſed. Temp. Elia. R. Vau. 33. 


If a power be to leaſe, rendring the ancient rent, he cannot leaſe 


lands, never demiſed ; for no ancient rent can be reſerved. R. Mo. 
195. Per Vau. 35. R. 2 Med. Ca. 250. 381. | 

But he may leaſe lands demiſed two or three times. R. 2 Rol. 261. 
J. 50. Vau. 33. | 
Under the ſettlement of an eſtate with a power to the tenant in 
poſſeſſion to let all or any part of the premiſes, ſo as the uſual mm 


Ae WEE 
be reſerved, a leaſe of tithes which had never been let before was 
held void. Pomery u, Partington, B. R. T. 30 Geo. 3. 3 T. R. 665.) 

[Land ſettled in a family ſettlement for a term determinable on 
lives, ſhall ſo far be eſteemed lands uſually letten or demiſed. 1 Bl. 
Rep. 446-] gel | | 

[Under a power © to leaſe all manors, meſſuages, lands, c. ſo as 
there be reſerved as much rent as is now paid for the ſame,” ſuch 
parts of the oſtates enumerated in the power, as have never been de- 
miſed, may be let. Doug. 565. 0 | 
hut in a family ſettlement of an eſtate conſiſting of ſome ground 

always occupied with the family ſeat, and of lands ler to tenants on 
rents reſerved, the qualification annexed to the power of leaſing, 
« that the ancient rent muſt be reſerved,” excludes the manſion- 
| houſe and lands about it never let. Id. 574.] 

[Settlement of lands to the 'uſe of huſband for life, then to the 
wife for life, proviſo, that they, during their joint lives, and the ſur- 
vivor in poſſeſſion, may make leaſes of premiſes, at the yearly rents the 
fame are now let at. The wife marries ſecond huſband, and they de- 
miſe the capital manſion-houſe and demeſne lands, never before 
leaſed. R. per B. R. that this is a void leaſe; and dubitatur, whe- 
ther ſhe could leaſe on her ſecond marriage. Bagot v. Oughton, P. 
10G. Fort. 332.] | 

So, if a power be to make leaſes, ſo that he do not leaſe the 
demeſue lands of the manor, he cannot make leaſes of copyholds ; for 
they are part of the demeſnes. Per three F. inter Winter and Loveday ; 
Rookby cont. for it ſeemed to him, that the exception extends only to 
lands in his own occupation. Sal. 537. (1 Ld, Raym: 269.) 

But a leaſe may be of the rents or ſervices of a manor; for they 
are not part of the demeſnes. Per Holt, inter Winter and Liveday, 
(1 Ld. Raym. 270. Sal. 538.) 0 : | 


(B 3.) Where the ancient Rent is reſerved. 


So, if a power be to make leaſes, ſo that the ancient rent be re- 
ſerved, if he does not reſerve the ancient rent, the leaſe will be void. 
Vide poſt. (C 6.) | 5 | 

And therefore if he, not having counterparts of the ancient leaſes, - 
leaſed all his lands anciently demiſed, rendering the ancient rents, 
without mentioning what lands, and what rents, in particular; it 
will be void. Per Cowper and Trevor, Holt cont. 2 Ver. 534. 544. 
Eg. Ca. 14, 15. (2d Part'of 2 Med. Ca.)] e e 
Baut if a power be to leaſe the premiſes, or any part of them, ſo 
that ſuch rent or more be reſerved, as was paid within two years 
before; he may leaſe lands not demiſed onmins, reſerving ſuch rent 
as he pleaſes; for the intent appears, that all may be demiſed. R. 


2 Rol. 262. J. 10. : . | 
So, if a power be to leaſe the premiſes, (which conſiſt of land, a 
rectory, c.) or any part of them, reſerving ſo much per acre; he 
may demiſe the rectory, though there cannot be a reſervation of ſuch 
a ſum per acre. R. 1 Vent. 294. 2 Lev. 150. 5 c 
If a power be to demiſe, rendring 125. per ann. a leaſe rendring 
fo much as ou to be paid by the power, without ſaying how much, will 
be good. R. 2 Ver. 533. 15 | 
| B 3 | If 


6 | POIAR 
If a power be to make leaſes, rendring ſuch rent as he pleaſes; 2 
leaſe without rent will be good. R. Skin. 427, 8. „ 
If a leaſe by tenant for life reſerves the rent to him and his heirs, 
ene Ea; 12 
If a leaſe be of ſuch land inter alia, reſerving the ancient rent proinde, 
the word proinde ſhall be referred to the land mentioned. R. 1 Vent. 
o. n | | 
*TThe ſucceſſor muſt nat be prejudiced in point of remedy, or 
| 2 circumſtance of full enjoyment. Taylor v. Harde, H. 30 Geo. 2, 
A. 60. Y; po | | 5 180 
n If the 3 rent is to be reſerved, it muſt be with all beneficial 
circumſtances; and ſpecifically, that remainder- man be put to no dif- 
ficulty in ayowing z otherwiſe void againſt him, though good againſt 
owner of the inheritance. Bid. | | | 
[The leaſe intended by every power of leaſing, is the uſual buſbundry 
leaſe, reſerving a rack- rent. bid. | | 


(B 4.) Far Lives, or Years. 


If the power be to make leaſes for three lives, or 21 years, he can» 
not make a leaſe for 99 years, if three lives ſo long live; for the 
power ſhall be taken ſtritly. R. 8 Co. 70. b. 2 Rol. 260. J. 40. 
But a power to make leaſes, not exceeding three lives or 21 years, 
warrants a leaſe for years, if three lives ſo long live; for that does 
not exceed three lives. R. 8 Co. 70. ö. 2 Rol. 260. J. 45. Sf 
So, a power to make leaſes for three lives, or 21 years, or for any 
term upon one, two, or three lives. R. 3 Mod. 269. 1 

80, a power to make leaſes for three lives, or for 30 years, or for 
any number of years determinable upon three lives, warrants a leaſe 
for 30 years abſolute ; for the repetition of the words [or for] makes 
diſtinct clauſes. Per three J. Rookby cont. Winter and 'Loveday, Sal. 
537. (1 Ld. Ray. 269.) 5 
If a power be to make leaſes, rendring the rent now paid, or 
more, for 21 years, or for years determinable upon one, two, or 
three lives in poſſeſſion, ſo long as the lefſees duly pay the rents and per- 
form the conditions ; that clauſe is a limitation, which determines 'the 

leaſe, if the rent, &'c. be not paid, though there be no demand of the 
rent. R. Vau. 32. | | Fe. 
[If tenant for life in poſſeſſion has a power to limit lands to his 
wife for life, he cannot make a leaſe of them for 99 years deter- 
minable on her death. - Rattle y. Popham, M. 8 Geo. 2. Ser. 992.) 
Under a power of leaſing for one, two, or three lives, or for any 
term of years determinable on one, two, or three lives, ſuch lands as 
were then demiſed for any ſuch term, lands are not included which 
were then held under a demiſe to V. and G. for 99 years, if V. 
and his widow and = eldeſt ſon living or in ventre /a mere at the 
time of his (Vis) death, or if no ſon, any eldeſt daughter then livin 
or in ventre /a mere, or any or either of thoſe three, viz. of the ſaid . 
and ſuch his wife, ſon, or daughter ſhould ſo long live, remainder to 
the ſaid C. and his widow, ſon or daughter in the ſame manner; of 
which deſcription of perſons five were in fact living at the time of 
the power reſerved, who were all entitled in ſucceſſion, three at a time 
do come in under the leaſe. Under ſuch a general power the three 
| | 4 lives 


1 „ 
lives 1 * certain and co-exiſting. | uur v. Kun B. R. 
E 77. K. 713.1 e 


(0) How it ſhall be md. 


(C 1.) What ſhall be a good Execution. 


0 1.) Though more join in FF a power be to a woman to make leaſes, 
the execution than need.] ® and ſhe takes huſband, a leaſe by the 
huſband and wife, is well executed. R. 1 Sid. 101. R. cont. Ca. Ch. 18. 


5 R. acc. 1 Rol. 3 29. l. 35. Acc. where it is a naked power. 3 Sall. 255. 


Vide Chancery, (4 H 1, &fc.)=Uſes, (L. 4, 5.) | 
80, if an uſe be to A. for life, and 8 to B. his ſon, i in tail, 
with a power for A. to charge the land with 2000 J. for portions; if 


A. and B. by deed charge, &c. it will be good. R. 1 Lev 150. 


(C 2.) Or more be done than the power requires.] So, if a man, who * 
has a power, does all required by his power, and more, it will be good 
for ſo much as was within his power; as if a tenant for life, who 
has a power to make a jointure, covenants to ſtand ſeiſed to the uſe 
of him and his wife for their lives, and then to the iſſue of their 
bodies; it is a good execution of the power to make a jointure. R. 

2 Lev. 60. Dub. 1 Leo. 148. 

[So, where A., having a power to limit an eſtate to the uſe of ſuch 
child or children of the fd A. and for ſuch eſtate or eſtates as ſhe 
ſhould direct, limit, 6. and having two daughters, as to one moiety 
of the ſaid eſtate, appointed it to the uſe of her eldeſt daughter B. for 
life, with remainder to firſt and other ſons of B. in tail male, c. 
remainder to her younger daughter C. for life; remainder to firſt and 
other ſons oß C. &c.; and vice verſ# as to the other moiety. This 
appointment, though an. exceſs of A. s power with reſpect to the li- 
mitation to her grandchildren, was held good as to the limitation to 

her daughters for life. Cowp. 65 1. 657.] 

Io, where by marriage-articles the huſband had power of appoint- 
ment to any one or more children of the marriage, and by deed of | 
appointment in which his eldeſt fon joined, he appointed part of hi 
eſtate to his eldeſt ſon aud his iſſi, and it was held good, for he 
might have appointed abſolutely to his eldeſt ſon, and the latter, on i's 
being fo appointed, might have mme aſterwards ſettled it 5 
that manner. Ambler, 289.) 

But where the ſon does not join, an appointment 1 to him for life, 
remainder to his ſons in tail, under a power of appointing among 
children, is not a good execution of the power. 2 Robinſor 2 
Hardcaftle, 2 Brown. 22. 344. Vide S. C. 2 Term Rep. 241. 380. 781. 
Pitt v. Fackſen 2 Brown. 51.] 

{If a man has power to appoint lands to his wife for her natural 
life, and he by deed grants them to truſtees, for the uſe of his wife 
for life, and then to the uſe of the heirs of her body, the deed is 
void to raiſe any uſe, but it ſhall enure as an appointment. Peters v. 
Morebead, M. 4 Ges. 2. Fort. 339. — 

If a man, having power to make leaſes for ten years, leaſes for 
twenty years, it will be good in _—_ for ten years. R. Ca. Ch. 23. 
Sems. cont. per * Ch. F. | 

B 4 : | [So, 


F 5 
, 80 dor Bile hed power to let leaſes for 21 years in 


poſſeſſion, and he made a leaſe for 26 years without referring to the 
wer; it was held that the firſt leaſe ſhould be preſumed to have 
ſurrendered, and the remainder-man ſhould be bound for 21 


Fears of the new leaſe. Ambler, 740.] 


3.) O/ if it be done by more deeds.) So, if a man purſues all the 8 


requiſites within his power, though he does it by more deeds than are 


neceſſary, it will be good; as, if a man has a power to charge land 


with 2000 J. by his deed, for portions, &&'c. if he makes the charge 
by leaſe and releaſe, it will be good, though the power ſays, by deed, 
and it be executed by two deeds. R. 1 Lev. 150. Hard. 35. 


[A power to make proviſion for younger children by deed; may be 


executed by will. Ambl. 64.] | 


If done by deed, to declare the uſes of a fine, and a fine purſuant. 


R. 1 Vent. 279. Ray. 239. 2 Lev. 149. 

But where a wife under a marriage- agreement had power to 
diſpoſe of her eſtate by deed or will after her deceaſe, and the huſ- 
band covenanted to confirm it; afterwards the wife, by leaſe and re- 
leaſe, reciting the articles, conveyed her eſtate to I hr. after her 
death to the uſe of her natural ſon for life, with remainder over, 
Afterwards the huſband and wife levied a fine of the premiſes, and 
declared the uſes different from thoſe of the releaſe ; it was held that 
the leaſe and releaſe were not good to paſs the eſtate either as a con- 

ance or as an execution of a power, and that the eſtate paſſed by 
the fine. Ambler, 467, 468. But it is ſaid, this was decided on the 
principle that there was no meritorious conſideration. Ambl. 494.] 


[For, in favour of a perſon having a meritorious conſideration, it 


was afterwards determined, that where a woman by marriage-articles 
reſerved to herſelf a power of diſpoſing of her preſent 6r any future 


eſtate real or perſonal by deed or will, and ſhe deviſed an eſtate which 


was in truſtees, this was held a good execution of the power, 
14. 468.] | | ME ne 


[So, where the legal eſtate was in the wife, ſuch a power was held | 


to be well executed by deviſe. Id. 565.] | e 
So, the execution of a power may be without deed, where that is 


not expreſsly required; for the intereſt ariſes out of the eſtate." KR. 


Sal. 467. 
[If 2 man has a power to appoint to a wife for her life, for or in the 


name or in lieu of jointure, all or any part of lands, it is not neceſſary 


it ſhould be executed all at once. Zouch v. Moolſton, P. 1 G 3. 
2 B. M. 1136.) 1 BI. Rep. 28 1. 5 „ 


If previous to his marriage, he by indenture doth according to the _ 


power to him given, and by virtue thereof, and of all and every other 
power, appoint to truſtees part of the lands to the uſe of his wife for 
life, for and in the name and in lieu of jointure, and there is a proviſo, 
that if ſhe does not on three months requeſt releaſe her dower, this 


to be void; which proviſo he releaſes, he may appoint other part of 


the lands as augmentation of jointure. Bid. | 
; [A power to raiſe portions, may be executed at ſeveral times, pro- 
vided the firſt execution be not meant as a complete execution ; and 
the party, in the whole execution, do not tranſgreſs the limits of the 
power. 2 Term Rep. 721. ; I 
(C4) 


” pores 0 


(C 4.) Or if it be executed without mentioning his power.) So, if a 
man executes a power by deed without taking notice of his power, it 
will be good, where the deed has no operation, if it be not in execu- 
tion of his power; as if a man ſettles two parts of his land, and af- 
terwards makes a feoffment of the third part held in capite, to the uſe 

of ſuch perſon, &'c. as he ſhall appoint by his will, and afterwards 
deviſes that third part, without reference to the feoffment; it will be 
a good declaration of the uſes of the feoffment, for otherwiſe, the de- 
vile will be void, two parts. being ſettled before. R. 6 Co. 18. 24. 
So, if a man has a power to charge lands with the payment of 2000/. 
and he, being tenant for life, with his ſon tenant in tail, by leaſe and 
releaſe, without reference to the power, conveys the land for raiſing. 
of the money, it will be good. K. 1 Lev. 151. cont. per Bridgeman, 
afterwards in Chancery. 2 Leo. 152. in marg, ma fs ED pay 
So, if the deed has not a full operation, except where it is in exe- 
cution of his power; as, if tenant for life makes a leaſe, without taking +» 
notice of his power, it ſhall be an execution of his power to make 
leaſes; for otherwiſe the leaſe will not have an effeQual continuance. 
R. 1 Vent. 228. Vid. Ambler, 730. 1 e BENS | 

If a deviſee for life has power to ſell the reverſion, and he ſells 
bargain and ſale inrolled, without taking notice of the power; it ſh 
be an execution of the power; for otherwiſe, nothing would paſs but 
his eſtate for life. R. 1 Rel. 329. J. 45. Jon. 327. | | | 

[But where a teſtator having a power over 3000/. originally the 
property of his wife, gave ſeveral legacies; and then, after the de- 
ceaſe of his wife, gave the reſidue over, and his eſtate was not 
ſufficient to pay the legacies; yet it was held that the will was no 
execution of the power, the ſame not being referred to, and there not 

being any thing by which an intention appeared in the teſtator to exe, 
cute it. 2 Brown. 297. | | | 


(C 5.) Fit be executed by a conveyance tantamount, tho not purſuant 
fo the letter of the power.) So, if a man, who has a power, does not 
obſerve all circumſtances required by law, for making ſuch eſtate, yet 
it may be a good execution of his power; for the eſtate made by 
virtue of the power, ariſes out of the firſt eſtate upon which the power 
was created; as, if tenant for life, with power to make a jointure, 
covenant to ſtand ſeiſed to the uſe of his wife, it will be a good 
jointure. Kay. 239. 5 1 * 
If tenant for life, who has a power to make leaſes for lives, makes 
| a leaſe for life without livery, it is good, and better than if there was 
livery. Per Hale, 1 Vent. 281. 2 Lev. 149. ' 
$6, it is good, if there be alſo livery. 1 Vent. 281. 2 Leu. 149. 
[A power to make leaſes for years determinable on lives, may be 
executed by a covenant to ſtand ſeiſed. Right v. mat, M. 4 G. 3. 
3B. H. 1441] © 5 5 | LON 83 
If a man has a power to make an eſtate to his children, and he 
grants a rent-charge to them, by his will, out of the ſame eſtate, it 
will be good. R. 3 Ca. Ch. 69. | | 26, Tl 
If he has power to make it by writing, ſigned before two witneſſes, 
and he grants a rent by his will, executed before two witneſſes z 
though it be not a good execution of the will, for want of three wits - 
neſſes, within the ,. 29 Car. 2. yet it ſhall take eſſect as an execution 
of the power. R. 3 Ca. Cb. 6g. | . If 


g o 


to POIAR. 
If an executor, who has only power to ſell, makes a feoffment, it 
will be a good execution of the power. 1 Kol. 330./.1. ther 
I a wike has power to diſpoſe by writing under hand and ſeal ; by 
writing in nature of a will, ſigned and ſealed, will be good. K. Cro. 
Car. 6. 2 | — 5 . | | - 1 =3 
80, af it be by writing under hand and ſeal, delivered in the pre- 
ſence of three witneſſes ; by will ſigned, ſealed, and publiſhed, before 
three witneſſes, is ſufficient, though delivery is required by the power. 
Hob. 312. 1 Vent. 280. 5 e 
A power to appoint by deed executed in the preſence of two wit- 
neſſes is ill executed by a will; otherwiſe if the power be to appoint 
by any writing or igſtrument, or other general term. Coup. 260.] 
[If a power to be executed by deed atteſted by three witneſſes be 
executed in conſideration of marriage, by deed atteſted by two wit- 
neſſes only; this defect in the execution of the powet, ſhall be ſup- 
plied by a court of equity. 1 Brown. 363.] | 
[A will under a power, not atteſted to paſs real eſtate, is a good 
execution of the power as to the perſonalty. Id. 147.] | 
[If a feme covert, having a power to diſpoſe of 3oo/. by will, ſigned 
and ſealed by her, make a teſtamentary paper, not ſealed, but on a 
amp; this is equivalent to ſealing, and is a good execution of the 0 
power. 2 Brown. 585.) | | | 
[A power to appoint a ſchoolmaſter to an ancient foundation given 
to the vicar and churchwardens, (of whom there were eleven,) and in 
caſe of their neglect in appointing, then to devolye to two corporate 
bodies in ſucceſſion, and to reſult in the dernier reſort to the ſame 
vicar and churchwardens, to whom alſo the general power of- ma- 
naging the truſt was committed, is well executed by the vicar and a 
majority of the churchwardens ; eſpecially if ſuch election be ſupported 
by uſage. Withnell v. Gartham, B. R. T. 35 Geo. 3. 6 T. N. 388. 
Deviſe of real eſtate to be ſold, and the produce with the perſonal, 
to teſtator's wife for life, with power to appoint a moiety by deed or 
will, with two or more witneſſes, The eſtate was not ſold : the wife 
" having no other realeſtate, by will with three witneſſes, gave ſpecific 
legacies, ſome of which ſhe deſcribed to have been her huſband's, and 
all the reſt, reſidue, and remainder of her eſtate and effects, of what 
nature or kind ſoever, and whether real or perſonal, and all her 
plate, china, linen, and other utenſils, which ſhe ſhould be poſſeſſed 
of, intereſted in, or entitled to at her deceaſe: the power held to be 
well executed by the reſiduary clauſe. Standen v. Standen, 2 Fez. 
Jun. 589.] 5 ; | Bp 
Under marrage-articles 15,000/. was veſted in truſtees on truſt 
together with 500o/. covenanted by the huſband to be paid, to be 
laid out in land, to be ſettled upon the huſband for life; remainder 
to the wife for life; remainder to the children, ſubject to ſuch powers, 
limitations, and proviſoes, as the huſband and wife, or the ſurvivor, - 
ſhould appoint; in default of appointment, to the children in tail; in 
default of iflue, to the huſband in fee. The huſband and wife joined 
in a direction to the truſtees, reciting their reſolution to inveſt the + 
truſt-fund in an eſtate lately purchaſed by the huſband for 16,3001. 
and directing them to deliver the ſaid ſtock, c. to him at the price 
they were at on the day of the purchaſe; which was done. The wife 
died. There were two daughters. - The father by will reciting the 
; 5 A | pu Chaſe, 
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purchaſe, and that he had not conveyed it to the uſes of the ſettle · 
ment, and that it was not his intention that the faid haſe ſhould 
be an inveſtment of the truſt-fund, but that the ſaid fund with its in- 
creaſe ſhould be taken out of his perſonal eſtate, gave 10,0007. part 
of the truſt-fund,, in truſt. to be laid out in land to be conv to one 
daughter for life, for her ſeparate uſe ; remainder to her children in 
tail z remainder to the other daughter in fee; for whom he alſo ap- 
pointed the reſidue of the fund, but revoked that by codicil reciting a 
portion given on her marriage. Held, 1ſt, that grandchildren are not 
objects of the power, but the exceſs only was void: | 2dly, the fund 
with its increaſe was inveſted in the purchaſe : 3dly, there was no 
intment of the eſtate, or money due on the covenant: ꝗthly, 
remamders in default of appointment were veſted, ſubject to be de- 
veſted by appointment, and would take effect as to what was ill ap- 
pointed, or -unappointed: gthly, the ſhare of the daughter, to whom 
portion was advanced on marriage, as thereby ſatisfied. Smith v. 
Lord Camelford, 2 Vez. jun. 698. Father having power to appoint 
among children, and purchaſing the ſhare of one, cannot by appoint- 
ment entitle himſelf to more than the ſhare of that child, in default 
of appointment. Bid. 714. 6 


(C 6.) What not. 
But a power ought to be ſtrictly purſued; and therefore, if all 


circumſtances are not obſerved, it will be a void execution of it; as 
if a power be to make leaſes, rendring the ancient rent, a leaſe which 
does not reſerve it, will be void; as if he leaſes two acres with other 
land, and reſerves the rent of the two acres for the wholc. X. 2 Jun. 
111. Vide ante, (B 3.)— Effatat, (G 5.) N ; 

[The leaſe of a tenant for life with power of leaſing under certain 
conditions muſt ſtrictly comply with thoſe conditions; and if it vary 
from them in the intereſt demiſed, or the rent reſerved, it cannot 
be ſupported againſt the remainder-man. Pulteney v. Cavan, B. R. 
E. 34 Geo. 3.5 I. R. 857 | ls 

[A tenant for life, having power to grant building-leaſes for 6 years 
reſerving the beſt improved grounderent, granted a leaſe for that term, 
which was not expreſſed to be a building-leaſe, but which contained 
_ a covenant by the leſſee to keep in repair the premiſes demiſed, (old 
houſes,) or ſuch other houſe as ſhould be built during the term; and it was 
holden that this was not a building-leaſe within the power. Fones v. 
Verney, C. P. T. 12 & 13 Ges. 2. Willes, 169.) | 

[Such a leaſe, being void, was incapable of being confirmed by 
the remainder-man's acceptance of rent. bid.) | 
[Where the power is only to revoke, no new uſes can be declared 
under that power, though the party might have done it by a new con- 
veyance, or by new t or covenant on conſideration, in the ſame. 
Anon. P. 10G. C. B. Str. 584.) | | 

[If A. ſurrenders copyhold to truſtees to the uſe of his wife for his 
life, then to pay the profits to his children equally, then to ſuch uſes 
as he ſhall appoint, and for want of appointment to B., and by his will 
gives all the reſt of his eſtate, real and perſonal, of what nature, kind 
and quality whatſoever, to C. in bar ot what he may claim by cuſtom 
or * 3 it is not a good execution; for though he nced not re- 


- 


3 - | POTAR. | 
cite the power, he — mention the eſtate. Semb. ex parte Caſwell 
2 1 Atkyns, | 3 ; 
wi let: 2 ow. — revoke under hand and ſeal, a revocation un- 
der ſeal only is not ſufficient. Pal. 112. | pr 
[If A. deviſes the income and produce of 1000/. South-Sea ſtock to 
B. for life, with a power to diſpoſe of 400l. of it by writing before three 
witneſſes, and for want of appointment gives the 400/. to a charity, 
and B. makes his will, and after legacies gives the reſt and reſidue of 
bis perſonal eſtate to, c.: this is not a good execution of the power; 
and parol evidence ſhall not be allowed to prove that B. intended the 
4oo/. ſhould paſs. Molton v. Hutchinſon, 1739, 1 Athyns, 558.] 
[If a wife has a power by ſettlement before marriage to appoint 
money by her will in writing, or other writing under hand and ſeal, 
atteſted by two witneſſes, and dies, leaving a paper in her hand- 
writing, but not figned, ſealed, nor atteſted; this is not a good exe- 
cution. Roſs v. Euer, T. 1744, 3 Atkyns, 156.] 50 l 
So, if a man has a power to charge 20000. upon land, and he, by 
leaſe and releaſe, conveys in fee, upon condition to be void, upon 
ayment of 2000/. and intereſt; it ſhall be void for the Whale: for he 
had not authority to raiſe more than 2000/., and it ſball not be good for 
part, and void for the reſidue at law; for the power is intire, and ſo 
ought to be the execution of it. R. x Lev. 151. Hard. 398. Cont. 
R. Sal. 538. 5 
1 4 his ſon B. 's marriage: ſettlement covenants to ſtand ſeiſed, 
after other remainders, to the uſe of children of the marriage, in ſuch 
manner, for ſuch eſtates in fee or tail, and upon ſuch conditions as B. 
ſhall appoint, and in default, c. over; and B. by will appoints to his 
| eldeſt ſon C. and the heirs of his body for ever, and for want of ſuch 
iſſue, to the right heirs of B. this is a void 1 for he has 
not appointed the whole among the children of the marriage, giving 
only eſtate- tail to C. and the fee to his own right heirs, who might not 
be children of that marriage, aud the contingent remainder to ſuch 
children is not defeated. Goadtitle v. Weal, H. 8 G. 3. 2 Will. 369.] 
If he has power to make a leaſe for 31 years for raiſing portions, 
and he makes a bargain and ſale in fee. Semb. Hard. 413. 
But if a man, having a power of revocation, makes a mortgage in 
fee; it ſhall be a revocation for the mortgage only. 1 Ver. 141. 182. 
{Powers ſhall not be exceeded, nor their conditions evaded, but 
ſhall be ſtrictly purſued in form and in ſubſtance, and all acts done 
under a ſpecial authority, not agreeable to it, nor warranted by it, 
are void. Taylor v. Horde, H. 30 G. 2. 1 B. M.60. Vid. Doug. 565 


1 


[It is no leaſe, unleſs landlord and tenant are bound in mutual 


ſtipulations. Hid.] | . A” 

If the leſſee never executed counterpart, nor entered, nor cove- 
nanted to pay rent, nor conſented, nor accepted leaſe, nor was in 
poſſeſſion of it, he never was bound by it, and ſuch leaſe is no execu- 
tion of a power, eſpecially if there is no clauſe of re-entry. Bid. 

[Every fraudulent, unfair, prejudicial execution of a power in re- 
ſpect of thoſe in remainder is void. Bid. | 5 

But it is good, though made in truſt for him who executes the 
power, provided the legal tenant be bound in all requiſite covenants 
and conditions. Ibid.) | | . — | 

| [Under 


— == 


{Under a power to a tenant for life to leaſe for years, reſerving 
the uſual covenants, Sc. a leaſe made by him, containing a proviſo, 
that in caſe the premiſes were blown down or burned the leffor ſhould 
rebuild, otherwiſe the rent ſhould ceaſe, is void; if the jury find + 

that ſuch covenant is unuſual. . 1 Term Rep. 705.] N eg IN 
Ilf one who has a power to jointure, execute it to the full extent; 
but it be agreed that the wife ſhall have only a part by the year, and 
that the reſt of the rents ſhall go to-pay his debts, and then as he 
ſhall appoint; this will be fraudulent againſt the remainder-man, 
except as to the part actually given to the wife. Ambler, 233.] | 
Iso, if an eſtate be ſettled after the death of father and mother, on 
ſuch child, as the father, with the conſent of truſtees, ſhall appoint; 
and on default, then on the firſt, c. ſons; if the father by miſre- 
preſentation prevail on the truſtees to conſent to his appointing to 
his younger ſon, the appointment will be ſet aſide. Ambler, 272.] 

[So if a power in a marriage-ſettlement be created to the huſband, 
to appoint the ſettled eftate among the children, in ſuch manner as 
he {hall think proper, not exceeding eſtates tail; and he appoint to 
two of the children, one acre for their lives and the life of the ſurvi- _ 
vor, then to fall into the reſidue, which he appoints to his /econd ſon 
for life, with remainders over; this execution is eluſory and bad. 
1 Brown. 450.) OT | 1 
[u power under a ſettlement to appoint to the children of the 

marriage is ſtrictly confined to thoſe children. 2 Wilſ. 369.] 

[And a father having a power to appoint portions to younger chil. 
dren to be raiſed at all events, cannot annex a condition to the ap- 
pointment of _ child's ſhare, 1 Wil. 224. under a power of ap- 
pointing a real eſtate to the uſe of ſuch child and children, &c. & and 
in default of appointment, the eſtate to be ſettled, to the uſe of all 
and every the child and children,” an excluſive appointment to one is 
good. I Term Rep. 432. | . 

[So, under a power of appointing real and perſonal eſtate, to 
and among ſuch of the teſtator's relations as ſhall be living at the 
time of his death, in ſuch parts, ſhares, and proportions, S. an 
excluſive appointment to one is good. Id. 435. 1. | | 


(o) How it ſhall be deſtroyed. 


| IF tenant for life, who has a power to make leaſes, jointure, oe. 


levies a fine, ſuffers 2 recovery, or makes a feoffment, by which his 


3 Salk. 276. Vide Uſes, (L 1, Oc. 6.) X | 
So, if tenant in tail, who has power to make a jointure, c. ſuffers 

a recovery, his power ſhall be extinct. R. 2 Leu. 0. 
80, if be releaſes his power to the tenant of the freehold. R. 1 Co. 


eſtate is forfeited, his power ſhall be extindt. R. 1 Vent. 226, Sc. 


113. 4. 174. 4. Vide Uſes, (L 6.) 


So, a power in groſs, not annexed to an eſtate, fully may be de- 
ſtroyed by fine, feoffment, &'c. as if tenant for life 1 power to 
make a leaſe to commence after his death. Hard. 415. | 
So, by a releaſe with apt words. Hard. 416. 20, 6 
[So, a power ſhall not be executed, after the party for whoſe 
benefit it was created is dead. Thus where a power was given by ' 
marriage-ſettlem:nt to the huſba1d to raiſe 10, o00 J. for a ſingle 
| | _ [younger 
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younger child when he ſhould think proper ; the child, a female, being 

x4 years old, he wht the truſtees to raiſe the portion imme 

diately, and afterwards, the child being dead, filed his bill to have 

it raiſed as her adminiſtrator ; the bill was diſmiſſed. 1 Brown. 395. 1 
[Or an appointment under a power may be revoked if made re- 

vocable by the deed of appointment, or without being revocable, if 

the firſt appointment was by will, which is in its nature revocable. 
1 Brown. 533-] f | 


(E) When it ſhall not be deſtroyed. | 


BV if a power be given to a leſſee for years, and his aſſigns, to 
D make leaſes for lives, ſuch power goes to his executor, though 
only an aſſignee in law. R. 2 Jon. 110. Vide ante, (A 1.) 1 
to the aſſignee of the executor. (R. 2 Jon. 110.) 
But a power to an executor to make leaſes, does not extend to the 
executor of his executor. 2 Fon. 110. 5 : oy” 
So, if tenant for life with power to make leaſes, jointure, c. 
makes a conveyance, which does not operate by tranſmutation of the 
poſſeſſion, but only by limitation of the uſe, the power ſhall not be 
deſtroyed z as, if he covenant to ſtand ſeiſed to the uſe of another in 
fee. Dub. Hard. 413. % | | 
Or make a bargain and ſale to another in fee by indenture inrolled, 
| Semb. Hard. 413. And if it be a power in groſs. R. Hard. 417. 
Though the tenant for life had alſo the remainder in fee, which 
paſſed by the bargain and ſale; for till the remainder comes in eſſe in 
poſſeſſion, the eſtate by the power is not touched. R. Hard. 416. 
(Though a tenant for life with power to grant /eaſes in poſſeſſion for 
21 years, convey his /ife-effate to pay an annuity for his life, and the 
. ſurplus to himſelf, he may till grant leaſes agreeably to the terms of 
the power. Doug. 292. | | | 
So, a power in groſs which does not take effect till the eſtate of 
him, who had the power, determines, ſhall not be deſtroyed by alter- 
ation of the eſtate; as, if tenant for life, with ſuch power, grant 
tatum flatum. Per Hale, Hard. 416. = 
So, if A. ſettles land to the uſe of himſelf for life, with power to 
make leafes, and afterwards to B. upon ſuch truſt as he ſhall after- 
wards declare; if A. declares the truſt for payment of debts, and af- 
_ terwards leaſes at a ſmall rent, the leaſe is not defeated by the execu- 
tion of 1 "mg for it is precedent to it. R. Shin. 27. 
So, an act by a ſtranger does not deſtroy a power; as if bargainee 
of tenant for life with power, Fc. enfeoffs him in fee, the power is 
not thereby deſtroyed. Semb. Hard. 413. 41). | | 
So, if tenant for life, with a power in groſs, be diſſeiſed, the power 
is not deſtroyed; for the right of the tenant for life ſupports the 
power, and if he makes a leaſe purſuant to the power, and after- 
wards re enters, it will be good. R. Hard. 417. | 
If a man having a power annexed to his eſtate, charges his eftate, 
and afterwards executes his power, the eſtate which ariſes by the 
execution of the power ſhall be ſubje& to the charge during the 
eſtate ; as, if tenant for life, with power to make leaſes, grants a rent- 
charge, and afterwards makes a leaſe, the leſſee ſhall take, ſubject to 
the dem charge during the life 8 leſſor. Per Hale, Hard. 415. 
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An eſtate being conveyed, by marriage- ſettlement, to truſtees, to 
| 11 uſe of the * ae for life, with eee over, 2 a 
wer to the huſband with the conſent of the truſtees to revoke all 
the uſes in the ſettlement, and the huſband having granted an eſtate 
for his own life for valuable * 4: gu in the ſettled eſtate, a reuo- 
cation ſubſequent thereto of all the uſes, executed by him with the 
conſent of the truſtees, and a conveyance of the eſtate, to a purcha- 
ſer for valuable conſideration alſo, but with notice of the prior grant for 
the huſband's life, ſhall not affect the intereſt granted for his life. 
Dong. 477. 486.] 5 „ 
(F) How the Pleading ſhall be. 


JF man pleads an act done, purſuant to a power, he ought to ſhew 
J the power to be ſtrictly purſued in all circumſtances. os 
If he ſays, that it was executed in the preſence of three credible 
witneſſes, — ought to ſhew who were the witneſſes by name. D. 
1 Co. 111. 4. | CN 9-4 
| [() When it cannot be executed.] 

U F there be a power under 2 marriage-ſettlement to give to the chil- 
1 gren of the marriage in ſuch ſhares, &c. afld for ſuch eſtate, &c. 


and there be but one child of the marriage, ſuch child muſt have the 
whole eſtate ſettled. 2 Wilſ. 336. 2 Brown. 588.] = 


POLICY OF ASSURANCE. . 
Vide Merchant, (E g, 10.) 
POLLS. | 
Vide Challenge, (C 1, 2.) 
POLYGAMY. 
Vide Juſticet, (8 5.) 
PONE. 
Vide Pleader, (3 K 6.) 
PONTAGE. 
Vide Toll. 
OO n. 
Vide Forma Pauperis— Fuftices of Peace, (B 64, &c.)—Uſer, 
N 1. 7. 10.) . 
| 02:5 952 
Jide Ecclgſaſtical Perſons, (B 1.) — Fuf ces, (K g.) — Popery. 
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(A) The Authority of the Pope; how uſurped, | 
Saks (A 1.) In giving the Pall. W 


| HAT authority the pope had in this kingdom, vide Eccle- 
fraftical Perſons, (B 1.) 5 . 
Before the time of William the Conqueror, the pope had not any 
juriſdiction allowed within the realm among the Britons or Saxons. 
Dav. 87, 88. 6 | | | 


But in the time of William the Conqueror, the pope uſurped upon 
the biſhops, to take their palls from him. Dav. 89. 5 


And if an archbiſhop or biſhop did not do it, he was depoſed. Bid. 


(A 2.) In ſending his Legates. 


So, in the time of William the Conqueror, the pope ſent his legates 
to England. Dav. 89. ts | 1 | 
But in the time of H. 1. it was allowed that the archbiſhop of 
Canterbury ſhould be legatus natus. Dav. 90. 
And that no other legate ſhould be ſent by the pope, without the 
king's requeſt. | Dayggo. b. 25 I | 
| (A 3.) In receiving Appeals. 
So, in the time of Will. 2. and before, no appeal to Reme was ad- 
mitted. Dav. 89. b. Vide pot. (B 2.) 5 ; 
But, in the time of Stephen, appeals to Rome were uſurped. 


Dav. 90. Pi | 
And by canon in the ſynod of London, before H. biſhop of Win- 


cheſter, the pope's legate, it was decreed, that an appeal ſhould lie f 
from a provincial council to the pope. Dav. go. 6. | I 
(A 4.) In exempting of Clerks. | 1 
| So, in the time of H. 2. the pope uſurped the exemption of clerks 
from the ſecular power. Dav. 91. ; 
And a clerk indicted for murder prayed his clergy, and was ſent to . 
the biſhop of Sarum, his ordinary, to make his purgation; which if P. 
he did not, he ought to have been remanded to the temporal court; al 
but he ſent him to Thomas Becket, the archbiſhop, and by him he was 
- thruſt into an abbey to ſhelter him from juſtice. Dav. 91. ; th 
(A 5.) In exacting Tenths and Firſt-Fruits. 4 
os See, pope 1 the — 3 22, payment of tenths | 
an Fruits was impoſed upon all archbiſhops and biſhops. Vide b 
Tenths (AB). _ TE * 7 
1 . | | | we 
(B 1.) How the Uſurpation of the Pope has been ter 
_ © reſtrained. | th: 


He proviſion to benefices by the pope was reſtrained, vide Pro- 
: viſor, (A 2.) 5 2 | | 5 Z p 
| 5 „ | How 


a wy P79 wv 


„ 


How the eccleſiaſtical juriſdiction * 3 of che king has 


been maintained, vide Prerogative, (D g, c. 17.) 
The kings of England have always diſallowed the encroachments 


| and uſurpations of the pope, and the court of Rome. 


And therefore the pope was not allowed to annul the temporal law, 


'by hio bull 11 H. 4. 37. 


A fortizri, not the ſtatute law. 2 Com 5 I 7s | 
All diſpenſations by him, contrary. to law, were void.. Bid. | 
So, the diſſolution of a perpetual vicarage, after the 4. 4 H. 4- 12. 


R. 2 Cro. 5 17. 
The diſſolution of A ſpiritual corporation; for, quoad the corpora- 
tion, it is ak Vide 2 Cro. 517. '. | 


(B 2.) In Appeals to Rome. | 
| So, William Rufus rejected and refuſed all appeals to Rome. Dav. 


* 5. 4 List. 341. Vide ante, (A 3. 


And though king Stephen Med them, yet, by the conſtitution 
of Clarendon, in the time of H. 2. it was ordained, that all appeals 
ſhould be from the archdeacon to the ordinary, from him to the me- 
tropolitan, from him to the king. Da. 91. 4 if 340. 

And by a canon, that no decree of the pope ſhould be executed 
within the realm, upon pain of impriſonment and confiſcation of 


goods. Vide Dav. 91. 


And now, by the ff. 2 24 H. 8. 12. if an purchaſe or procure, in 


any cauſe teſtamentary, matrimonial, of divorce, or tithes, from the 


ſee of Rome, or other foreign court, any foreign proceſs, appeal, ſen- 
tence, &c, or execute the ſame, he ſhall incur a premunire.—So by 
the ff. 25 H. 8. 19. 

And if any prelate, paſtor, &'c. by occaſion of any appeal, Ec. re- 
fuſe to adminiſter ſacraments, divine ſervice, c. " ſhall have a 


year's impriſonment, and make fine-and ranſom at the king's will. 


And this act being repealed by the f. 1 & 2 bl. & M.8. was 


afterwards revived by the ,. 1 El. 1. 


(B 3.) By aboliſhing the Power of the Pope. 
By the ff. 25 H. 8. 20. no archbiſhop, or biſhop, ſhall pay annates, 


| penſion, or other ſum of money to the ſee of Rome, on pain of loſing 


all his goods, and the poſſeſſions of his biſhopric. 
Nor, ſhall ſend there, or procure any bulls, breves, palls, | We. but 


the ſame ſhall ceaſe: by the ,. 28 H. 8. 16. ſhall be void. 


So, by the ff. 25 H. 8. 21. no perſon in the king's dominions ſhall 
pay any penſion, cenſe, Peter-pence, or other imo to the uſe of 
the pope, or ſee of Rome. ä 

And no viſitation of any monaſteries, colleges, Oc. ſhall be made 
by authority of the ſee of f Rome, By the ſame ft. ſ. 20. 

And though all ſtatutes for aboliſhing the authority of the pope 


were repealed by the f. 1 U 2 Pb. & M. 8. thoſe ſtatutes were af- 


terwards revived by the f. 1 El. 1. 4 bot A* 
And by the ff. : El. 1. no * prince, yerſon; prelate, Oc. 
ſhall uſe any power, juriſdiction, authority, c. within any of her 

A dominions, but the ſame ſhall be aboliſhed for ever. 
All %; and authority of the Popes is now utterly aboliſhed. 
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So, all juriſdiction derived from him. | 1 

And therefore, the concurrent juriſdiction of the archbiſhop of 
Canterbury, within an inferior dioceſe, is now taken away; for he 
had it not as archbiſhop, but as /ega!us natus, and therefore it was de- 
rived from the pope. ; DOS | 
But the . 28 H. 8. 16. which prohibits the uſing of a bull of 
the pope, c. does not extend to alleging it as an inducement to the 
demand of a penſion in pleading. R. 2 Lev. 251. | 


(B 4.) By a Penalty upon the Maintainers of his Authority. 


So, by the 5 1 El. 1. if any in the queen's dominions, by writing, 
printing, teaching, c. by _—_— word or act, adviſedly and di- 
rectly maintain, Sc. the authority, c. ſpiritual or eccleſiaſtical, 
of any foreign prince, prelate, c. heretofore uſurped, c. for the 
firſt offence he ſhall forfeit all his goods real and perſonal ; and if 
oy are not worth 20 /. ſhall beſides ſuffer a year's impriſonment 
without bail. And all the benefices or eccleſiaſtical promotions 
of any ſpiritual perſon ſo offending, and thereof convict and attaint, 
hall thereby be void; for the ſecond offence, he ſhall incur a premu- 
nire ; for the third, ſhall be guilty of high treaſon. Vide Premunire 

2 
And by the ff. 5 El. 1. for every ſuch offence, being indicted for it 
within a year, he ſhall incur a premunire. 5 

If a ſubject imports books written out of the realm in ſupport of 
the ſupremacy of the pope, knowing the effect of them, and ſells or 
utters them ſecretly to perſons conuſant of the contents, he ſhall be 
within this ſtatute. R. by all the J. of B. R. and C. B. and the Ch. 
Baron (except three). Dy. 282. a. 1 

So, if any one receives and reads ſuch book, and afterwards, by 
ſpeaking in converſation, allows it. R. Dy. 282. a. 

But by the /. 1 El. 1. none ſhall be impeached for an offence by 
preaching, teaching, or words, unleſs within half a year; and if im- 
priſoned for ſuch cauſe, and not indicted in half a year after the 
offence, ſhall be ſet at liberty. | | 4 

So, the receiving and reading a book, written in ſupport of the 
| fupremacy of the pope, without more, is not within the Af. 5 El. 1. 

R. Dy. 282. a. | ee 

Vide Fuftices, (K 9. —X 1.) 


(B 5.) By the Diſſolution of Monaſteries, and by Oaths. 


How the power of the pope was reſtrained by the diſſolution of 
monaſteries, c. vide Hoſpital. — Monaſtery. | | 
How by the oaths of allegiance and ſupremacy, vide Allegiance, 

(B 2. &c.)— Fuſtices of Peace, (B 17, 24.)—Offcer, (K 7.) 


(B 6.) By the Reſtraint of Reconciliation to the Pope, and of the 


Erect ion of Seminaries. 


As to reſtraining the reconciliation, vide Fuftices, (K g.) 

By the ff. 1 Fac. 4. any under the king's obedience, who ſhalt go, 
or ſhall ſend any child, or other perſon under his, government, beyond 
the ſeas, out of the king's obedience, to enter into, or be reſident in 

| 3 | any 


£) 


any college, ſeminary, Cc. or repair to the ſame to be inſtructed, &c. 
in the popiſh religion, ſhall forfeit 100 J. to his majeſty, 
And the perſon, ſo going or ſent in reſpect of him or herſelf only, 
ſhall be diſabled to inherit, purchaſe, take, or enjoy any lands, 
c. goods, debts, legacies in any of his majeſty's dominions. Fide - 
poft. (B. 7.) | | 
2500 by the ff. 3 Car. 1. 2. any who ſhall go or ſend, c. to any 
college, ſeminary, Sc. or any private popiſh family, where he ſhall be 
by any popiſh perſon inſtructed, Ec. or ſhall cauſe to be ſent any 
money, c. for the maintenance of any child gone or ſent, or b 


way of alms, Qc. for any abbey, nunnery, ſchool, &c. ſhall be diſ- 


abled to ſue in law or equity, to be committee of a ward, executor, 
or adminiſtrator, capable of a legacy, or deed of gift, to bear any 
office, ſhall forfeit all his goods and chattels, and all his lands of 
freehold during life. | 5 . 
So, by the ff. 3 Jac. 5. if the children of any ſubjeQ, (not ſoldiers, 
mariners, merchants, their apprentices or factors,) to prevent good 
education in England or other cauſe, ſhall be ſent, or go beyond ſea, 
without licence of the king, or ſix of the privy council, (whereof the 
principal ſecretary to be one, ) under their hands and ſeals, ſuch child, 
&c, ſhall take no benefit by any gift, conveyance, deſcent, deviſe, 
Sc. of any lands, leaſes, goods, &c. Vide paſt. (B 7: > 
And a perſon ſending, &c. without ſuch licence ſhall forfeit 100 J., 
_ third to the king, one third to him who ſues, &c. one third to 
e poor, | ES — f | 
So, a perſon already gone without licence, c. who ſhall not take 
the oath in fix months after return, ſhall take no benefit by any gift, 
Sc. By the ſame ſtatute. 5 
So, by the ff. 27 El. 2. all jeſuits, ſeminary, or other 2 or- 
dained by authority from the ſee of Rome, ſhall depart realm; 
and if any born in the queen's dominions come into, or remain 
there, ſuch offence ſhall be high treaſon. | | | 
And if any receive, relieve, &c. any ſuch, knowing him to be ſo, 


1t ſhall be felony. | 


And any who directly, or indirectly, ſends relief to ſuch, or t 
any ſeminary, or to any there, incurs a præmunire. | 

And every ſubject, knowing ſuch jeſuit, prieſt, &c. to be in the 
queen's dominions, and not diſcovering it to a juſtice of peace in 
twelve days, ſhall make fine, and be impriſoned at the queen's plea- 
ſure: and a juſtice of peace not informing, &c. ſome of the privy | 
council, c. in 28 days, forfeits 200 marks. N : h 

But this act extends not to a jeſuit, &c. who in three days after 
his arrival ſubmits to an archbi op, biſhop, or juſtice of peace, &c. 
By the ſame flatute. 5 i „„ | 

So, by the %. 35 El. 2. a jeſuit, &c. ſuſpected, being examined 
by any having authority, and refuſing to anſwer directly, whether 
_ or not, ſhall be committed without bail, till he make direct 
anſwer. 8 e 

The indictment for treaſon ought to ſay, that he was born within 
the king's dominions. | | | | 

That he was ordained by the authority of the ſee of Rome. 

But it need not ſay, at what mo born, or ordained. 


2 A ſecre- 


* 
> wo 
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1 * : . | 
A ſecretary of ſtate, 'or the court of B. R. may examine any, 


whether he be a jeſuit, Sc. 1 Sal. 35 1. Dub. Skin. 369. 

And ought to make 2 conviction, if he refuſes. 1 Sal. 351. 
But a commitment generally, till delivered by law, will be ill. R. 

r Sal. 351. Skin. 369. e 

5 8 7.) By Diſability. 

7.) To take lands or tenements.) By the „. 1 Fac. 4. a perſon 


going, or ſent into a college, ſeminary, Oc. (vide ante, B 6.) ſhall be | 
diſabled in reſpect of him or herſelf only, and not of his heirs, or | 


poſterity, to inherit, purchaſe, take or enjoy any lands, tenements, 
goods, debts, legacies, gc. 8 1 | 

And by the /. 3 Fac. 5. a child going, or ſent without licence, 
| Bf. (vide ante, B 6.) ſhall take no benefit by any gift, conveyance, 


deſcent, deviſe, &c. of any lands, &c. leaſes, goods, till he, being of 


eighteen years of age, take the oath 3 Fac. 4. before a juſtice of 
ace. And in the mean time the next of kin, who ſhall be no re- 


cuſant, ſhall have the ſaid lands, &r. goods, Ac. But upon con- 


' formity, by taking the oaths and ſacraments, ſhall account for the 
profits, &c. and reſtore the goods, &c. to him or her ſo conforming. 

By the ft. 3 Car. 1. 2. any who ſhall go or ſend, Sc. (vide ante, 

B 6.) being convict on information, ſhall be diſabled to ſue, be com- 


. mittee of a ward, executor, or adminiſtrator ; ſhall not be capable of 
any legacy, or deed of gift, or office; and ſhall forfeit all his goods 


and chattels, all his lands, tenements, rents, annuities, offices, and 
eſtates of freehold, for his life. Provided, none who conforms to 
the church of England, and receives the ſacrament within ſix months 
after return, ſhall incur the penalties ; but ſhall have his lands reſtored 
during his conformity. | NS et 

But by the /. 1 ac. 4. a perſon fent to a ſeminary takes the lands 
and the eſtate veſted in him: for the proteſtant heir has only the 


pernancy of the profits. Per two J. Heb. 73. Eg. Ca. 34. (2d Part 


of 2 Med. Ca.) | | 

And ſuch perſon may make a bargain and fale; and thereby take 

the lands out of the heir. Hob. 7114. | 
So, by the ff. 11 & 12 W. 3. 4. a perſon educated in the popiſh 


religion, or profeſſing the ſame, who ſhall not, in ſix months after 


the age of eighteen, take the oaths, and ſubſcribe the declaration by 
the ff. 30 Cor. 2. &c. ſhall, in reſpect of himſelf only, and not of 


his heirs or poſterity, be diſabled to inherit, or take by deſcent, deviſe, 


or limitation, in poſſeſſion, reverſion or remainder, any lands, &c. 
And during his life, till he take the oaths, and ſubſcribe, &c. his 
next of kin, who is a proteſtant, ſhall enjoy the lands, Ec. without 


account for the profits; but for wilful waſte, ſhall anſwer treble 


damages, Ec. 


And from roth April 1700, every papiſt, or perſon profeſſing 1 


to be, ſhall be incapable to purchaſe in his own name, or to his uſe, 
or in truſt for him, any lands, c. and all eſtates, terms, intereſts, or 


| profits out of lands, made, ſuffered, or done to his uſe, or on truſt 


mediately or immediately for his benefit, or relief, ſhall be void. 
And this clauſe was conſirmed by the ft. 3 Gee. 18. 


* 


CConviction | 


on 


Davers v. Dewes, T. 1730, 3 P. Will. 40.) 


112. 3. the ſettlement good, and his eldeſt ſon ſhall ſuccee 


rr n : 0 


Conviction is not neceſſary to prevent a papiſt's 3 lands in 
Ireland; but parol evidence ſhall be ſufficient to prove he died a 
papiſt, though he had formerly renounced and conformed. - Nice v. 
Oatfield, P. & T. II G. 2. Andr. 222. 235. Str. 1095.) 9 

If a papiſt was above eighteen years at the time of the act, yet 
he ſhall be diſabled to inherit: for the ſtatute did not intend more 
indulgence to perſons of full age, than to inſants. Semb. Eg. Ca. 35. 
(zd Part of Mod. Ca.) | 1 | 
[A papiſt above eightcen, years and fix months at making. fat. 
11 12 W. 3. c. 4. cannot take frechold or leaſehold eſtate by will. 


[But he may take lands by deſcent, or a ſhare of perſonal eſtate, 
by the ſtatute of diſtributions. bid. Per King C.] 

If an eſtate, term, &. appears to be in truſt for a papiſt ; upon 
a bill exhibited by the next proteſtant kin, he ſhall have an account 
of the profits from the time of filing his bill. R. Eg. Ca. 146. (2d 
Part of 2 Mod. Ca.) DR | 

If popiſh heir make a mortgage, the next proteſtant kin may re- 
deem, and receive rents and profits till conformity of the heir. Jones 


v. Meredith, M. 1739, Bunb. 346. 2 Eg. Abr. 379. pl. 12. Com. 


6£1. S. C.) | 
[A papiſt who has not taken the oaths, &c. (under an incapacity to 
hold under the ſtatute of William) may deviſe lands to a proteſtant, 
Mallom v. Bringloe, C. P. E. 11 Geo. 2. Willes, 75. Com. 570. 


2 Eg. Abr. 626. pl. 26. S. C.] 


[He may ſei] to a proteſtant by ſtat. 3 Ges. 1. c. 18. / 4. Did.) 

[He may deviſe lands for payment of his debts to proteſtants. 
Did. | ne Þ . I | 

[Alſo for payment of debts to papiſts. Sembl. ibid.] 

[And he may by a bond charge lands, &c. Sembl. ibid.] : 

If a man deviſes lands to be ſold for payment of debts and le- 
gacies, the reſidue to 4. who is a papiſt; the deviſe of the reſidue of 
the money ſhall be conſidered as land, and ſhall be void; otherwiſe, 
by payment of the debts A. would have the land, and the ſtatute 
would be eluded. R. Eg. Ca. 156. 170. (2d Part of 2 Mod. Ca.) 

If a deviſe be of a term to a papiſt, the proteſtant next of kin 
ſhall have a decree for the term to be aſſigned to him, with an ac- 
_ of the profits from the time of his purchaſe. Eg. Ca. 146. 

id.] . 5 . 

[If a leaſe for lives is made to a papiſt, and he commits high- 
treaſon, he forfeits nothing, for the leaſe was void. X. per curiam, 
diſſent. Foſter J. who thought he might take for the benefit of the 
crown: as if a villein purchaſe, he may take for the benefit of his 
lord. Denn v. Fearnſide, M. 21 Geo. 2. 1 Wilf. 176.] I 

[But if a papiſt, tenant in tail, conveys his eſtate to a proteſtant, 
to make him tenant of the freehold, till a common recovery is ſuf- 
fered, which is ſuffered accordingly, and the recovery declared to be 
to the uſe of the papiſt in fee, who afterwards on his, marriage by 
leaſe and releaſe conveys the ſame to the uſe of himſelf for life, 
then to his wife for life, remainder to his firſt and other ſons in 
tail-male, with remainders over, and limitations to truſtees to pre- 

rve contingent remainders; the recovery is good, notwithſtandin 


'C.3 | to 
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2 POPERY:. 


tothe remainder in tail, though the father was attainted of high- 
treaſon. Mr. Ratcliffes caſe, H. 6 Geo. By the delegates, four againſt 
one. Str. 267. e a 1 60 by 
And by tho . 3 Geo. 18. no ſale for a valuable conſideration of 
any manors, lands, '&c. by the reputed owner in poſſeſſion, to a pro- 
teſtant merely for the benefit of a proteſtant, ſhall be impeached in 
reſpe& of the diſabilities by the ,. 1 Fac. 4. or 11 & 12 V. 3. 4. 
unleſs the perſon entitled to take advantage of ſuch difability, before 
ſuch ſale recovered the ſaid manors, lands, Sc. or gave notice of his 
claim, to the purchaſer, or entred his claim at the general ſeſſions of 
the county, Sc. where the lands, &c. lie, before the contract for 
ſuch ſale, and bond fide purſued his remedy for them. Vide poſt. 
IST: - -: Fn 3 
[And by Af. 18 G. 3. c. 60. ſo much of 11 C12 V. 3. c. 4 as 
relates to the apprehending or proſecuting of popiſh biſhops, prieſts, 
or jeſuits, or that ſubjects them, or papiſts keeping ſchool, or educat- 
ing or boarding youth in the realm, to perpetual impriſonment, 
or that diſables papiſts to inherit or take by deviſe or limitation, any 
eſtate, &c. and gives the ſame to the next of kin, being a proteſtant, 
and ſo much of the ſame act as diſables papiſts to purchaſe, &c, and 
makes void all eſtates, &c.” is repealed.] | | 


(BS.) Or to preſent to a benefice.] By the ff. 3 Fac. 4. / 8. the 
king, c. may refuſe 20 J. per month, and ſeiſe two parts in three 
of all the lands, tenements, and hereditaments, of a perſon -not 
coming to church, Sc.; by virtue of which ſciſure, if the king ſeiſes 
two parts of a manor to which an advowſon is appendant, the king 
ſhall have two turns of the advowſon, and ſhall preſent to it alone. 
So, if an advowſon be in groſs, the king may ſeiſe it, as two parts 
of lands, tenements, and hereditaments : for an advowſon is an here- 
ditament. — | | 
By the ff. 3 Fac. 5. every popiſh recuſant convict, while a recuſant, 
and by the f. 1 ,. & M. 26. every one recorded for refuſing to 
fign the declaration 1 W. M. 15. or for refuſing the oaths, or ſeiſed 
or poſſeſſed in truſt for him, and by the „. 12 Ann. 2/e. 14. every 
papiſt, or perſon profeſſing the popiſh religion, or child of ſuch, 
under age, or any mortgagee, truſtee, or perſon any ways intruſted 
for ſuch directly, or indirectly, mediately, or immediately, though 
declared in writing, or not, ſhall be diſabled to preſent or nominate 
to any benefice, prebend, or eccleſiaſtical living, ſchool, hoſpital, or 
donative, or to grant any avoidance of them; but the preſentation 
in twenty-ſix counties ſhall belong to the chancellor and ſcholars of 
Oxford, and in twenty-ſeven counties to the chancellor and ſcholars 
of Cambridge ene DS, 9 
Provided, their preſentation to a benefice with cure, to any who 
hath a benefice, Wc. with cure, or ſhall be non-reſident ſixty days, 
ſhall be void. By the . 3 Fac. 5. and 1 V/. & M. 26. 
And by the f. 1 W.& M. 26. / 4. if a truſtee preſents, Cc. 
without giving notice of the avoidance to the vice- chancellor in 
- three months after in writing, he forfeits 500 J. to the chancellor 
and ſcholars. | I | 
By the f. 12 Ann. 14. the ordinary may tender the declaration 
25 Car. 2. 2. to any perſon preſenting, or, if abſent, ſummon any 
* . an 


= 4 


and tender it, and is required to examine on oath the perſon p 
if his patron be not, to his knowledge or belief, a papiſt, or any ways 


* . 


truſted, c. for ſuch; and if the preſenter refuſe the declaration, or 


to appear, or the preſented refuſe to anſwer directly what he knows, 
hath heard, or believes touching the ſame, the preſentation ſhall be 
void. wt. Ss 5 

And the univerſity may exhibit a bill to diſcover a ſecret truſt, 
c. or if a guare impedit be depending, at the requeſt of the chan- 


cellor and ſcholars, being plaintiffs or defendants, the court may 


examine on oath, or by affidavit, or commiſſion, the patron, and 


_ clerk, &c. and may inforce the producing of deeds relating to ſuch 


ſecret truſt. By the ſame flat. ſ. 4. TEN | 
And the univerſity may ſue a quare impedit by the name of chancellor 
and ſcholars, or by their corporate name, at their election. By the 


« ſame flat. .. 9. 


[The court may direct commiſſion under this ſtatute to the pro- 
thonotaries, or commiſſioners names to be ſtruck by them, and inter- 
rogatories to be ſettled by them; or may refuſe to grant commiſſion, 
if defendant will not agree to plead the popery acts only. Barnes, 
* ‚ ne OS + £78 

By the ff. 11 Gee. 2. 17. after 6th May 1738, every grant, or de- 


viſe, by a papiſt, or truſtee, of any advowſon, ſchool, hoſpital, or 


donative, or of any avoidance, ſhall be void, unleſs made bond fide 
for a full and valuable conſideration to a proteſtant, for his own be- 


_ nefit only. 


And a mortgagee, tee, or deviſce, &c. may be examined as by 
the fat. 12 Ann. ag no truſt in writing, By the ſame 


flatute. | 


0 cal} | 
(B g.) To what caſes the diſability does not extend.) But a limitation 


to A. who is a papiſt, for life, remainder to his firſt and other ſons _ 
in tail, remainder to B. who is a proteſtant; the remainder ſhall be 
good. 4 ö a 3 1 

And A. takes an eſtate, which ſupports the remainder: for the 
eſtate limited to him is not void entirely, though the next of kin, 
being a proteſtant, may take the profits. R. Eg. Ca. 34. (2d Part 
of 2 Mod. Ca.) e 1 
| So, an heir, though a papiſt, ſhall take by deſcent; but the next 
proteſtant of kin may take the profits. Eg. Ca. 34. bid. 

So, he ſhall ſue in equity £0 defeat a fraudulent conveyance by 
his anceſtor. Eq. Ca. 94. Bid. | 1 ES 

So, though by the fat. 11 & 12 V. 3. 4. in the ſecond clauſe, no 
papiſt ſhall purchaſe, &c. but all ſuch eſtates ſhall be void; and 
therefore, a deviſe to him, being a purchaſe, is void ; yet if a deviſe 
be to A. under eighteen, educated as a papiſt, who in ſix months 
after eighteen conforms, &c. A. ſhall take, and the inheritance veſts 


in him in the meantime. R. Eg. Ca. 156. 180. Bid. 


So, if an eſtate by deviſe be dif to an heir at law in a par- 
ticular manner, it is not a purchaſe by him, and void; for it comes 
to him in lieu of an eſtate which iſe would have deſcended. 
Eg. Ca, 170. Did. . | | | 
So, if a papiſt tenant in tail ſuffers a recovery, and declares the 


uſe to himſelf and his heirs it is not a purchaſe within the f. 11 kx 


C 4 | 12. 3 
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1 „ POETELY. 


12 NV. z. 4. But a new modification of his former eſtate. R. Fg. | 


Ca. 173. (2d Part of 2 Mod. Ca.) 


IA recovery ſuffered by a papiſt, and inſtructed in a ſeminary or 
college of jeſuits beyond ſea in the popiſh religion, was holden good. - 


Thornby v. Fleetwo:d, C. P. T. g Ann. Com. 207. 10 Mod. 113. 
356. 406. 11 Mod. 355. 1 Str. 318. 2 Brown's P. C. 203. S. C,] 
© So, a papiſt may be tenant by the curteſy, or in dower; for ſuch 
tenant is not a purchaſer. Eg. Ca. 173. (2d Part of 2 Mod. Ca.) 

So, if a papiſt levies a fine to bar the right of another, he is not 
thereby a purchaſer. Eg. Ca. 175. Bid. n 
Or ſettles his eſtate with a power of reyocation, and afterwards 


revokes. Eq. Ca. 175. Did. | 


So, by the f. 11 Geo. 2. 17. papiſts conforming, taking the oaths, 


Sc. and ſubſcribing the declaration, 30 Car. 2. and proteſtants 
claiming under them, ſhall be freed from the ſame diſabilities, unleſs 
the next of kin ſhall have recovered by judgment or decree fix months 


before, or unleſs he return to the popiſn religion. 


[If there is a deviſe of lands to truſtees to the uſe of the ſecond 


ſon of A., (which ſecond ſon is a papiſt,) remainder to the third, &c. 
ſons of A., one of whom is not a papiſt, remainder to the ſiſters of 
teſtator, and if A. is ſtill living, the ſiſters are not entitled to the 
legal eſt>t*, nor can maintain ejectment. Marwood v. Darrel, H. 


8 G. B. R. H. 91.7 
G 10.) By regiſtring the Eſtate. 


So, by the ft. 1 Geo. 55. a papiſt, not taking the oaths and ſub- 
fcribing the declaration 3o Car. 2. in fix months after full age, and 
having an eſtate in lands, &'c. ſhall regiſter ſuch eſtate and intereſt, 


Sc. in fix months after the time for taking the oaths, and his names 


and at what rent let, or fine paid, and in what place they lie, and in 
whoſe poſſeſhon, &c. in a book kept by the clerk of the peace, in 
the county where the lands lie; or in default, &c. ſhall forfeit the 
fee of ſuch lands, &c. not regiſtred; if he, or any in truſt, have 
the fee; otherwiſe, the value of the inheritance. 


And the owner's name ſhall be ſubſcribed to ſuch regiſter, in the 


preſence of two juſtices of the peace. 
And perſons beyond ſea ſhall have twelve months longer time. 
By the ff. 3 Geo. 18. the time of regiſtring is enlarged till the 

20th of October 1717, and by the /. 3. 6. 9. and 11 Geo. 2. 11. till 


the 29th of September 1738. By the f. 12 Gee. 2. 18. enlarged till 


the 28th of November 1739. 


And if a manor lie in two counties, the regiſter ſhall be in the 
county where the manor houſe is. : | 


B 11.) By Sale, Ec. not inrolled. 


By the /at. 3 Geo. 18. no manors, lands, Ec. or intereſt therein, 
or rent, c. out of them, ſhall paſs from papiſts, &', by deed, unleſs 


| Inrolled in the king's court of record at Weftminſler, or in the coun 


where the lands lie, &c. in fix months after the date; or by will, 
unleſs inrolled in ſix months after the death of the teſtator. | 
But by the ½. 10 Geo. 4. it is ſufficient, if a deed or will made 


after the 29th of September 1717, be inrolled on or before the 298 
| | 0 
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of September 1724, or by the /. 3 Gee. 2. 29. before the 29th of 
September 1731, or by the Vf. 8 Geo. 2. 25. before the 29th of Septem- 
zer 1735. [Further time is given for the inrolment of their deeds 
and wills, and for the relief of proteſtant purchaſers, by Af. 12 Geo. 3. 

c. 10. 14 Geo. 3. 6. 37. 17 Geo. 3. c. 45. 18 Geo. 3. c. 46.] | | 


(B 12.) When default of regiſtring does not prejudice.) But by the 
ft. 1 Geo. 55. a purchaſer bond fide for a juſt and valuable conſider- 
ation, before conviction, or ejectment brought for the forfeiture, and 
not knowing of the default in regiſtring, ſhall not be prejudiced 
by it. Ong 
* by the fat. 3 Geo. 18. no ſale for a full and valuable conſider- 
ation, by a papiſt the reputed owner, or in receipt of the rents, &. 
of any lands, Oc. or intereſt out of them, to a proteſtant, for the 
benefit of a proteſtant, ſhall be avoided on pretence of the diſability 
of him, or any under whom he claims, unleſs the perſon taking ad- 
vantage of ſuch diſability have recovered before ſale, or given notice 
of his claim to the purchaſer; or, before the contract 70 r the ſale, 
ſhall have entred his claim in open court at the quarter ſeſſions of 
the peace for the county, and bond fide purſued his remedy. Vide 
ante, (B 7.) | | FE 

80 b the /. 6 Geo. 2. 5. no ſuch ſale ſhall be avoided by reaſon 
the deed, or will, through which the title was derived, ſhall be 
avoided, ſo as no advantage hath been taken for want of inrolment 
before the purchaſe made, and ſo as the purchaſer had no notice 
before his purchaſe, that the maker of the deed or will was a papiſt, 
and no judgment, or decree, hath been had for want of inrolment. 


Vide Fuftices of Peace, (B 14,) 


* 
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POR T. 
Vide Navigation (E). 
Cinque Ports, 
Vide Abatement, (D 3. 5.)—Franchiſes, (E 1, Oc.) 
PORT AG E. | 
| Vide London (K 2.) 
„ri 0:'M. 
Fide Chancery, (2 M 10.—3 Z 1, &c.—q4 W 24.) 
PORTMOTE COURT. 
Vide Courts (I). 
POSSE COMITATUS. 
Vids Viſcount, (C 2.) 
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POSSESSION. 


vii Chancery, D 12.)—Diſttnt, (C 9, 10.)—Execution, (A 5. — 
Plader, (C 39-—3 M 9. 17. 39.)—Prerogative, D 63.— 
Treſpaſs, (B 2, 3, 4.) | 


POSSIBILITY. 
Vide Aſſignment, (C 3,)— Grant (D). 
Vide Afiſe, (F 1, &c.) 
FO T HE &, 

Vide Pleader (T). 

r Du. 
. Vide Diftreſs. 


Pound-Breach. 
Vide Diſtreſs, (D 2.) 


POUNDAGE. 
Vide Parliament, (H 12.)—Trade, (C 1, Se) 


POWER. 
Vide Poiar. 55 
n. 
Aide Prier. 
Vide Abatement, (I 29.) — Aide, (B 1, &) 
Common Prayer. 
Vide Parſon (C). — Sacraments. 
Prece Partium. 
Vide Abatement, (I 21.) 
PRACIPE IN CAPITE. 
| Vide Droit, (C 1.) 
PRECIPE QUOD. REDDAT. 
Vide Recovery, (B 3, 4.) 
PREMIUM PUDORIS. 
 Pide Chancery, (4 D 21.) 


 PRAMUNIRE. 
(A) The Penalty of Præmunire. 


Premunire (ſo called from the words of the writ (22d premunire 
' facias A. &c.) imports an offence, by which a man incurs the 
penalty of the ff. 16 R. 2. 5. viz. to be out of the king's protection, to 
be attached in his body, to loſe his lands and tenements, goods and chattels. 
Co. L. 129. 5. 85 1 
And 83 by a judgment in præmunire, the defendant ſhall be 
out of the king's protection, and impriſoned during the king's pleaſure. 
Co. L. 130. a. | | | 
50, he ſhall loſe all his goods and chattels, and his lands and tene- 
ments in fee. Did. N | 
So, his lands in tail, &c. for his life. Co. L. 130. a. | 
And being out of the king's protection, in an action by him, the 
tenant or defendant may ſhew the whole record, and demand judg- 
ment, whether he ſhall be anſwered. Lit. ſ. 199. | 
So, by the common law, being as an enemy to the king, it was not 
murder, or any offence, if a man killed him. Co. Lit. 130. 4.— 
But now by the ff. 5 El. 1. it is unlawful to kill him. 


(B) What Offences are within the Penalty. 
B * the ft. 35 Ed. 1. De Aſport. Relig. 2, 3. no abbot, c. ſhall 


cauſe to be carried out of the king's dominion any tax impoſed on 
religious houſes, under the name of rent, c. or any goods of their 
houſes, &'c. nor ſhall any abbot, c. being an alien, aſſeſs any tallage, 
payment, or other burden on houſes in ſubjection to them, on pain of 
all that they have, or may forfeit. - And this is confirmed by the 


2 List. 587. | | 
And it ſeems, that an offender againſt the „f. 25 Ed. 3. 22. againſt 
proviſors, is ſubject to the ſame penalty. | >»: 
So, by the ft. 27 Ed. 3. 1. all who draw any out of the realm in 
a plea, which pertains to the king's courts, or wherein judgment hath 
been there given; or ſue in any other court to impeach a judgment 
in the king's court, &'c. ſhall be out of the king's protection, forfeit. 
their lands, goods, and chattels, and their bodies ſhall be impriſoned, 
and ranſomed at the king's will. 355 
So, if he ſues in another court after judgment, whereby the cauſe 
is drawn ad aliud examen, though it be within the realm; as, if he 
ſues in Chancery, to defeat a judgment at common law. 3 Inſt. 120. 
123. . 8 3 5 
Or, before the preſident and council of Wales, commiſhoners of 
ſewers, Wc. 23. Jeff: 2244 e 15 | 
So, if he ſues in the Eccleſiaſtical Court, Admiralty, c. for a 
cauſe out of their juriſdiction. Per Fineux, 15 H. 7.9. R. 12 Co. 39, 
40. 3 Infl. 121, 122. | | 
So, by the /f. 16 R. 2. 5. if any purchaſe from Rome, &c. a tranſ- 
lation to a benefice, proceſs to ſtay execution of a judgment in the 
| king's court, ſentence of excommunication, bulls, &'c. , 84, c. 
Fo, the /. 2 H. 4. 4. if any purchaſe a bull to be diſcharged of 
es. | et 5 | 
. | | | By 


. 3 K. 2, 3. and contains in effect the penalty of a præmunire. 


| 


THY PREAMUNIRE. 
By the ff. 1 & 2 Ph. & M. 8. if any moleſt any abbey-lands, Er. 


fea 


. 1 El. 1. the ſecond offence, and by /. 5 El. 1. the firſt 


By the of | 
offence, if any by writing, teaching, &c. adviſedly maintain the au- 


thority of the biſhop of Rome within this realm. | 
Or, refuſe the oath of ſupremacy preſcribed by the /. 1 El. 1. | 
So, by the /. 13 El. 2. if any abet, Wc. a publiſher or receiver of 
bulls, c. or bring in, or receive to wear, &'c. an Agnus Dei, &c. 


or if a juſtice of peace, on diſcovery to him, reveals it not to the 


privy councił in fourteen days. 
So, by the f. 27 El. 2. if any fend relief to a jeſuit, Wc. beyond 


juſtices of the peace at quarter- ſeſſions. 1 Bul. 197. 
[By Hat. 6 Geo. c. 18. called the brbble-a, projectors of unlawful 
undertakings : but the court has a power to moderate. Rex v. Cay- 


mood, H. 8 G. Sir. 472. 2 Ld. Raym. 1361.} 


(C) What Proceſs againſt the Offender. 


Y the f. 16 R. 2. 5. proceſs ſhall be made againſt the offender 
by præmunire facias, in manner as is ordained in other ſtatutes 


of proviſors. EEE 
And by the ff. 27 Ed. 3. 1. it was enacted, that there ſhall be a 


writ to take the body and ſeiſe the lands and goods into the king's 
hands; and if returned non ej? invent., he ſhall be put in exigend. 


and outlawed ; but before outlawry, he ſhall be received to anſwer, if 
he yield himſelf to priſon. | | 


ut an indictment for a præmunire, upon the /f. 1 El. to 13 K. 
ought to ſay, that the defendant on purpoſe, and ſet intent to extol the au- 


thority of the ſee of Rome, &c. R. Dy. 363. a. 


By the ff. 3 Fac. 4. if any, being not noble, and above eighteen, 
refuſe the oath of allegiance, when tendred by the biſhop, or the 


— 
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PREROGATIVE, 
(A) The King's Prerogative. 


| = king's prerogative comprehends all the liberties, privileges, 
powers and royalties allowed by the law to the crown of Eng- 


land. Co. L. go. ö. St. Prer. 5. Vide Roy, (A 1, 2.) 


For the king has not any prerogative, but ſuch as the law allows. 
12 Co. 76. 2 Inft. 496. 63. [Moor, 672. Show. P. C. 75. 4 T. R. _ 


And by the . of Marlb. 5 2 H. 3. 5. and other confirmations o 
magna charta, it was enacted, quod magna charta teneatur tam in his, 
que ad regem pertinent, quam ad alios. | 5 

And therefore no prerogative of the king can be claimed, contrary 
to magna charta. 2 Inſt. 36. . 

[The care and approbation of marriages in the royal family do 
belong of right to his majeſty, as king of this realm. By all the 
judges of England, on a queſtion propoſed by the king. H. 46.7 
| CThe education and care of the perſons of the royal family, the 
ordering the place of their abode, and appointing their governors and 


governeſſes, 
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erneſſes, and other inſtructors, attendants, and ſervants, do belong 
of right to his majeſty, as king of this realm. By ten Judges againſt 
Price Baron, and Eyre Juſtice. Fort | 
[N. B. The queſtion here was as to the king's grandchildren, but 
the arguments of the judges went to all perſons of the royal family.] 
(By ft. 12 G. 3. c. 11. marriages of deſcendants of George 2d, 
(except iſſue of princeſſes married into foreign families,) without 
the king's conſent, are void; unleſs, on twelve calendar months no- 
tice to privy council, both houſes of parliament do not declare their 
diſapprobation. Vide Baron and Feme, (B 1.)] ; 


(B) Prerogative as to Foreign Nations. 
(B 1.) Sovereignty of the Sea. „ 
Ps LL the king's prerogatives relate to foreign ſtates, or to his own 
L ſubjects. The king and his progenitors have at all times been 
lords of the ſea. 2 Rol. 168. /.45. Vide Navigation. 
And therefore the dominion of the whole fea which ſurrounds 
England belongs to the king. 1 Rol. 528. J. 15. . 
And this dominion extends to both ſhores of the ſea. 2 Rol. 168. 
4. 45. RY | | | 
| And the ligeance or dominion of the ſea belongs to the king, as 
to his crown of England. 2 Rol. 170. I. 42. | 
And therefore the king gives licence to the men of Zealand, & c. 
to ſiſh in his ſea. 2 Rol. 170. J. 30. pb 
To whom the property and ſoil of the ſea belongs, vide Navi- 
gation (A—B).—To whom, the fiſhery, vide paſt. (D 50.) 


EE (B 2.) Treaties. 


The king has authority to ſend ambaſſadors, envoys, c. 20 foreign 
ſtates. Vide Ambaſſador (A). EE | 


| (B 3.) Alliances. 

To make leagues and alliances belongs to the king only. 7 Co. 
25. b. | | R ; 

So, by articles of alliance, the private 2 or right of a ſub- 
jet may be bound; as, if A. bound to B. a ſubject of England, 
during a war between this kingdom and Denmark, pays the debt to 
the king of Denmark, by order of the ſtate there, and by the articles 
of peace, all monies paid by the ſubjeCt of the one prince, ſhall be - 
quit by monies paid by the ſubjects of the other, and the parties that 
paid to either of the king's orders, ſhall be diſcharged againſt the ere- 
ditor ; if B. ſues for ſuch debt, A. ſhall have relief in equity. X. 
1 Ca. Ch. 123. 173. | | 

All leagues ought to be upon record inrolled in Chancery, whereby 
every one may know who are in amity or enmity with the king, and 
who not. 4 ff. 152. 9 Co. 31. a. | | 8 
By the f. 2 H. 5. 6. killing or robbing any, comprized in a truce 

or ſafe- conduct, was made high treaſon. But this was repealed b 

the 15 20 H. 6. 11. and afterwards all treaſons, not within the 4 
25 Ed. 3. were ouſted by the ,. 1 Ed. 6. 12. and 1 Mar. and all 
offences againſt a truce, and the king's ſafe- conduct, and _ is 
N | | niſhable 
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niſhable by the ff. 2 H. 5. 6. or by the admiral. Vide po. (B 5.) 
Admiral, (E 8. METS AE 
All offences, contrary to amity or league, are to the great ſlander 

of the king, and damage of the whole kingdom. 2 Rol. 174. J. 43. 

A league may be broken by levying war, or by ambaſſador or 
herald. 4 Inf. 152. 5 | 
So, by a prohibition of all the commodities of the kingdom in 
amity. 2 Rol. 174. J. 5. Sy 5 | 

(B 4.) Repriſals; when granted. 
So, if a foreign prince, or ſtate, ſeiſes, or ſpoils the goods of ſub- 
fects of England, the king may make repriſal upon the goods of the 
other's ſubjects in this realm. 2 Rol. 114. | 

So, if a ſubject of a foreign prince or ſtate takes or ſpoils the 
goods of a ſubject of England, and his ſovereign, upon a letter of 
requeſt to him by the king, refuſes to do right, the king may, by 

| his writ, arreſt the body or goods of him who did wrong. 2 Rol. 175. 
J. 5. 4 Inſt. 137. Reg. 129. © | 7&0 
And if he who did the wrong is not found, or has no goods, Sc. 
he may arreſt the goods of other ſubjects of the ſame prince, within 
this realm. 2 Rol. 175. /. 10. 

Or, the king may enable him, to whom the wrong was done, by 
letters of marque, the goods of other ſubjects of the ſame ſtate, 
mercare retinere & appropriare, quoſque reſtitutio facta fit. 2 Rol. 175. 

4. 20. Per Coke, 1 Rol. 175. 

But a ſubject of the king cannot take the goods of the ſubjects 
of a prince in amity with the king, by force of letters of marque of 
another ſovereign, or ſtate. R. 2 Vern. 592. 

So, by the f. 4 H. 5. 7. if any attempt be made by the king's 
enemies on the liege people againſt the tenor of a truce, wherein is 
not expreſs mention, that letters of marque and repriſal ſhall ceaſe, 
the king ſhall grant letters of marque to the parties grieved, who may 
complain to the keeper of the privy ſeal, and he, on the complaint, 
ſhall make him letters of requeſt, if deſired, under the privy ſeal ; and 
if, after requeſt, ſatisfaction is not made, the chancellor, on demand, 
ſhall make him letters of marque under the great ſeal. 8 

So, the king may repeal ſuch letters of repriſal after peace eſta- 
bliſhed. 1 Ver. 54. | 22 

So, after a truce, or ſafe- conduct. 1 Ver. 54, 5. | 

Though there be a clauſe inſerted, that they ſhall not be void 
upon a peace. 1 Ver. 54. | | 

[By 13 G. 2. c. 4. the officers, ſeamen, and ſoldiers in a man of 
war, have the property of all prizes, in ſuch proportion as the king 
ſhall direct by proclamation; and privateers, according to their 

agreement, without any deduCtion to the king, admiral, or others.] 

[And by JF] 15. five pounds ſhall be paid by the treaſurer of the _ 
navy for every man on board an enemy's ſhip of war or privateer, 
taken or deſtroyed, at the beginning of the engagement. And by 
fat. 17 Geo. 2. c. 34. . 19.) : | 

[By J 18. if a Britiſb ſhip is retaken, it ſhall be reſtored on paying 
for ſalvage one eighth of the value to a man of war; and to a pri- 
vateer, if retaken in twenty-four hours, an eighth ; in forty-eight 
— fifth; in ninety-ſix, a third; and above ninety-ſix hours, an 


[By 
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come into the Kingdom, aa” king's licence "and ſafe-condudt. 


« % 
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by ge 17 G.. 2. e. 34. ſhips of war have the ſole property" of 


"(By 57 f 2. & ſeq. 3 of Admiralty to give commiſſions 
to privateers; and the method of proceeding on prizes are re- 
nad.) | 
ory a prize be taken, by two or more privateers, they are to ſhare 
portionably according to the number of men of which their re- 


ſpective crews conſiſt. Doug. 311. 


[By F 16. the king may grant charters of goods and lands to be 
taken from an enemy by private adventurers.) 
[By V 20. Engliſh ſhips retaken from the enemy ſhall be reſtored 
to the owners, paying one eighth of the value for ſalvage 
of war; but to a privateer, if retaken in twenty-four hours; one 
eighth ; if in forty-eight hours, one fifth; if in ninety-ſix hours, one 
third; if aboye one half, and if converted into ſhip of v war by the 


enemy, one half.] 


[Stat. 29 G. 2. c. 34. regulates the diſtribution of prizes, and 
32 G. 2. c. 25. explains and amends it.] | 

[Stat. 18 G. 3. c. 15. contains regulations concerning prize-goods 
not the produce of North America.] 

Stat. 19 G. 3. c. 67. orders that prizes ſhall be diſtributed in the 


manner pointed out by his majeſty's proclamation, during the war 


with France, under that act and proclamation ; a ca 2 marines 
who happens to be on board a man of war, when the takes a prize, 
but does not belong to her compliment, ſhares only. as a paſſenger. 


Dog. 324. 


The captain of a ſhip actually on board at the time of a capture 
is entitled to prize- money, though under arreſt at the time, and 


though another officer had been ſent on board to command the ſhip. 


Lumley v. Sutton, B. R. E. 39 Ges. 3. 8 T. R. 224] 
[During the late war a flag- officer on a certain ſtation gave orders 


to a ſhip under his command to fail on a cruize ; after the orders 


were given, but before a prize was taken, he accepted another com- 
mand; but no other flag officer was appointed to ſucceed him on the 


former ſtation. He was not entitled to one eighth of a prize taken 


by the ſhip which failed in conſequence of his orders, under the 
proclamation for the diſtribution of prizes. Johnſtone v. Margetſon, 
C. P. 7. 29 Geo. 3. 1 H. Bl. 261.) | — 


(B 5.) Safe-conduCt. 


The king only can make letters of ſafe-condudt. 7 Co. 25. b. 
By which he takes the party into his keeping and protection. 


Vide Reg. Or. 25. b. 


And Theſe letters of ſafe· conduct ought to be inrolled upon re- 
cord in wow” of, 4 Inſt. 152.—By the /. 20 H. 6. 1. They are 
otherwiſe void. 

And by the ff. 15 H. 6. 3. they ſhall expreſs the name of the ſhip, 


maſter, number of mariners, with the portage of the ſhip. 


And by the f. 18 H. 6. 8. merchants may take ſhips of enemies, | 

not having the letters patent of ſaſe- conduct —_— or inrolled in 

3 Conf. by the A. 20 H. 6. 1. / 3, 4. and 14 Ed. 4. 4. 
No of a king, in enmity with the king of England, can 


90, 


— x — — a es 


a — — 
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So, a ſovereign of another kingdom cannot come hither without 


the king's licence though he be in amity; as the king of the Ie of 
' Man, — its ſubjection to the kingdom of England, 4 


7 Co. 21. 
Calvin. — e 
So, of antient time, an ambaſſador, who was prorex, could not 
come without a ſafe- conduct. 4 Inf. 155. —- ü | 
But a ſubject of a king in amity may come without licence, or 
fafe-condutt. 7 Co. 21. b. Calvin. e 
By the ff. 31 H. 6. 4. if a ſubject attaches the perſon or goods 
of any one who comes by way of amity, truce, or ſafe- conduct, the 
chancellor, calling to him any juſtice of the one bench or the other, 


on a dill of complaint, may make proceſs againſt the offender; and 


may award delivery and reſtitution of the perſon, ſhip, or goods. 


by. nc 14 Ed. 4. 4. Fl | 
| ow breach of ſafe-conduCt ſhall be puniſhed, vide ante, (B 3.) 


Admiralty, (E 8.) 
(C) Prerogatives in reſpect of the King's own Subjects; 
in Time of War. . 
| (C 1.) To declare War. | 
TI king's prerogative in reſpect of his ſubjects, relates to war 


or the time of peace; for the king has the ſole authority to de- 
clare war, or peace. 7 Co. 25. 5. Vide ante, (B 3. — Parliament, 


| (H 24. 


(C 2.) To levy Soldiers. 


Antiently, every one bound by tenure to do any ſervice to the kin 
in his wars, ought to ſerve according to his tenure. N 
And in the time H. 6. and ſince, it was uſual for any knight, or 
other, to make a covenant with the king by indenture, inrolled in 
the Exchequer, to ſerve him with ſo many men named in a liſt, for 
ſo long a time in his war. Co. L. 71. a. | 
By the „. 11 H. J. 1 C 18. it is ſaid, that every ſubject, by the 
duty of his allegiance, is bound to ſerve and aſſiſt his prince in his 
wars, c. a: | 
But a man is not bound to ſerve the king out of the realm, ex- 
cept for wages. 1 Roll. 166. J. 10 ad 30. Ee 


Nor can he be ſent by the king out of the realm to ſerve there. 


* 47. : | ; 
hough he be ſent only to Ireland. Ibid. | 
Nn be ſent to be in an office, as deputy, captain, ambaſſador, &. 
. [The right of impreſſing mariners for the ſea- ſervice, whenever 
the public ſafety requires it, is a prerogative inherent in the crown, 
grounded on the common law, and recognized by many acts of par- 
lament. Foſter, 154.] 5 WO: | 
[But this power muſt not be wantonly exerciſed by the officer em- 
ployed in the impreſs ſervice; an information was granted againſt 
one Webb for having impreſſed captain Wager of a merchant ſhip 
to ſerve as a common ſeaman. 1 Bl. Rep. 19.]J 304. : 
152 | 35 © ; [An 
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And there are certain exemptions==Thus z the better opinion 
ſeems: to be, that a bargeman protected by the Navy Board, while 
carrying timber to the king's docks, cannot be impreſſed by virtue of 
any warrant from the Admiralty. 2 Bl. Rep. 1207.] a 

| [The bargemen of the lord mayor of London are not privileged 
from being impreſſed if not employed in the act of rowing the lord 
mayor in his barge, though it might be an abuſe of power to impreſs 
them in that ſituation. Cowp. 518.] ]) „ 

[Whether the poſſeſſion of a landed eſtate to a ſmall amount will 
exempt a mariner, is yet undecided. Vide 1 Bl. Rep. 251.] 

[By 13 G. 2. c. 17. every perſon of fifty-five or under eighteen 
years, and every foreigner ſerving in a trading veſſel dr privateer, is 
exempted from being preſſed . 5 

[And all perſons for the firſt two years of their going to ſea, and 
apprentices for the firſt three years. 15 — BE 

[And the Admiralty to grant protections accordingly, without 
tee.) - I: . - = No | 

[By 13 G. 2. c. 28. ff. 5. perſons employed in the Greenland fiſhery 
exempt from being preg}. 8 = 

[By ff. 19 Geo. 2. c. 30. mariners belonging to privateers or trading 
ſhips are not to be impreſſed in the Wet Indies, unleſs they ſhall have 
deſerted from his majeſty's ſhips; and the officer impreſſing, c. 
ſubjected to a penalty of 50. to the maſter or owner, to be reco- 
vered in any court of record within his majeſty's dominions.] 

[But in debt on this ſtatute, the declaration muſt aver that the 
mariner had not deſerted from any of his majeſty's ſhips of war. 
1 Term Rep. 141.] | 5 | | 

[See the fat. 22 Geb. 2. c. 33. for the government of his majeſty's 


ſhips, veſſels, and forces by ſea, and the caſe of Sutton v. Johnſton, 
11. R. 493. | 


. command of the Forces. 


a 3 

The government and command of the militia, and all the forces by 
ſea or by-land, and of all forts belong only to the king: 

And by the /. 13 Car. 2. 6. it was declared, that the whole ſu- 
preme government, command, and diſpoſition of them, by the laws 
of England, ever was the undoubted right of the kings and queens of 
England ; and that both or either of the houſes of parliament ought 
not to pretend to the ſame. „ 

[By the acts of mutiny and deſertion, the king's power to make 
articles of war is confined to his own dominions; when his army 
is out of his dominions, he acts by virtue of his prerogative, and 
without the ſtatute or articles; therefore the courts here have no 
juriſdiction for a wrong done by an officer to a ſoldier there (as, 
tor degrading him from being ſerjeant to a common ſoldier). Baris 
v. Keppel, T. 6 G. 3. 2 Wilf. 314. Vide ft. 26 G. 3. c. 107. the new 
militia act. As to billeting ſoldiers, vide 1 Bl. Rep. 350. Vide 2 Burr. 
1149. 3 Term Rep. 133. 37 Geo. 3. c. 33. / 31-] | 9 
[The foot- guards may be billeted all over the kingdom as well as 
the other troops. Rex v. Calvart, T. 38 Geo. 3. 7 J. R. 724. J 


Vol. VI. . 00 4.) 
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(C 4.) Building of Forts, &c. 
So, the king by his prerogative has the ſole power of building 
caſtles, forts, &&c. = ; : e 
And a ſubject cannot build a caſtle, an houſe with battlements, or 
any fortreſs, without the king's licence. Co. Lit. 8. 242. 
Vide War. | | 


; (D) Prerogatives, which regard Time of Peace, 
D 1.) Enacting of Laws. | 


HE king's prerogatives, which concern times of peace, relate, 
1. To the enacting of laws. 2. Juriſdiftion. 3. The nomina- 


tion of officers. 4. Trade. 5. The revenue. 
And therefore, no ſtatute can be enacted without the royal aſſent. 


Vide Parliament, (G 10. 21.—R 3, &c.) 

But the king cannot alter the courſe of deſcent by his grant ; as 
he cannot by his charter make land to be partible among all the chil- 
dren, which before deſcended to one. 2 Rol. 164. J. 5. | 

Nor, grant that land ſhall be deviſable. 2 Rol. 164. J. 7. | 

That a man ſhall hold his land, after his profeſſion in religion. 
2 Kol. 164. J. 10. On, . 

So, the king cannot by his grant alter the law in any reſpect; as, 
he cannot give power to any to ouſt another of his land. 2 Rol. 


164. J. ult. 7 


D 2.) Proclamations. When he may iſſue them.] So, the king by 
his proclamation may enforce the execution of laws. | 
And therefore if the king by proclamation prohibits that which 
was before unlawful, the offence afftrwards will be thereby aggra- 
vated. 12 Co. 75. | | + | 
So, the king by his proclamation may admoniſh his ſubjects, that 
they do not offend, under the penalty of the law. 12 Co. 76. 
So, by the ff. 1 Fac. 25. the king may by proclamation reſtrain 
the trenſportation of any grain, generally, or from any particular 


34 Ky; ; 


; | | 
Z hal by the /. 12 Car. 2. 4. /: 12. the tranſportation of gunpowder, 
arms, or ammunition. | 

By the F. 31 H. 8. 8. the king, with the aſſent of the greater part 
of the privy council, might iſſue a proclamation, which ſhould be 
obeyed as an act of parliament, and the offender to pay ſuch for- 
feitures, and ſuffer ſuch impriſonment. as mentioned in the proclama- 
tion. But this is now repealed by the /f. 1 Ed. 6. 12. 


(D 3.) When not.] But the king cannot, by his proclamation, 
make a thing unlawful, which was before lawful ; for the king can- 

not create an offence, by proclamation. 12 Co. 75. h 

And therefore nothing will be puniſhable * a a proclamation, 
which was not ſo before. id. 2 Ih 
So, he cannot by proclamation alter any part of the common law, 

ſtatutes, or cuſtoms of the realm. Bid. | £1 | 
And therefore a proclamation for the ſuſpenſion of the execution 
of a ſtatute, till the next parliament, is illegal and void. Bid. 
Iowa | | A pro- 


180. 
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A proclamation that none import wines of ſuch a country, which 
is in amity, under the pain of forfeiture, will be void. 2 Inft. 63. 

A proclamation that if the buyer of an horſe in a fair or market, 
or out of a fair or market, in the county of N. do not pay toll, his 
horſe ſhall be forfeited, is void. Sem. but not determined. 2 "Rot. 
172. 

2 none can make proclamation, but by the authority of the king, 


or lawful cuſtom; for it is the 8 of the king to iſſue pro- 


clamations. 12 Ce. To. 
| So, every proclamation ought to be ſub magno figilho Anglie. Cro. 

Car. 180. : 
And it is moſt proper and ſafe to be ſo pleaded. R. Cro. war's 


(D 4. .) D iſpenſation. The nature and eff: of 7. 4 diſpenſation 
makes an act, otherwiſe prohibited, lawful to him to whom the dif- 
penſation is granted; for dat jus. Vau. 333. 

And this prerogative belongs to the king by the common law, in 1 
a caſe of neceſſity. Hard. 446. 448. | 

But n are odious in law. 2 Kol. (199. ) J. aß. 


(D 5.) How it ſtall be made. ] In a diſpenſation, the word di iſpenſe 
is not neceſſary) and therefore a diſpenſation to hold a plurality by 
the words, unimus incorporamus, &C.. is ſufficient. R. Cro. Eliz. 720. 


(D 6. ) In what caſes the king may make a 4; ſpenſation.] If an act of 
parliament regards only the king's benefit, he, by his prerogative, 
may grant a diſpenſation of the ſtatute. 2 Rol. 179. J. 4. 

In which caſe the king, in reſpect of place, time or perſon, diſ- 
penſes with a particular perſon, that he ſhall not incur the penalty of 
the ſtatute. 7 Co. 36. 6. 


As, if a ſtatute prohibits a thing only 5 meds, or under penalty. 


e 


So, where a ſtatute limits a time for advancement of juſtice, the 
king may enlarge it; as, where the /f. V. 2. 10. provides, that in 
the eyre, proclamation be made for delivery of writs within fifteen 
days, or a month, the king may enlarge the time by =_ diſpenſation. | 
2 In 

"A il a prohibition by a ſtatute be general, yet, in reſpect of the 
inconvenience to particular perſons, though a remedy be given for 
the penalty to the king alone, or by action popular, the king may 
diſpenſe with the particular perſons. 2 Rel. 179. J. 35. : 

As, if the king lets lands to the vicar of V. in farm, to the i intent 


chat he maintain hoſpiealicy, non obflante any ſtatute. Semb. Sau. 22. 


(D 7.) In what not.] But the king cannot diſpenſe with a thing, 
being malum in ſe. Hard. 448. 

As, that a ſimoniac may take a benefice. Hard. 445. 3 Infl. 154. 

Nor, with a thing, which would be a nuſance. Hard. 444, 5. 

So, the king cannot diſpenſe with a thing, againſt which the ſubject 
may defend himſelf by law. 

So, the King eannot diſpenſe with = thing, i in which the ſubjet 
has an intereſt, Hard. 449: 

| D 2 And 
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And 8 he niet change or diſpenſe with the common law, 
by his charter; as, if he grants that an alien ſhall inherit, it will be 
void. 2 Rol. 115. 

'  - That land of the nature of gavelkind ſhall deſcend to the eldeſt 
ſon. 2 Roll. 115, | 

So, the king cannot diſpenſe with magna charta, which is incor» | 
porated into the common law. id. | 

Nor, with the ff. 13 15 R. 2. 3&s. or 2 H. 4. 11. which re- 
ſtrain the incroachments of the Admiralty. © 4 It. 135. 137. Vide 

infra. 
| I or, with a ſtatute for the benefit of the church, or the public | 
good; for every ſubject has an intereſt in it. As the * 5&6 
Ed. 6. againſt the ſale of offices. 3 Inf. 154. 

Or, the ſtatute which requires the oaths of allegiance and ſupre- 
macy. Bid. 
So, the king cannot diſpenſe with an act of parliament, by which 
the ſubject has benefit. 2 Rol. (179. ) I. 50. 
As, if a ſtatute prohibits a foreign manufacture pro bono publico, to 

the intent that the people here may make the manufacture, the king 
cannot diſpenſe with it. 2 Rol. (179.) J. 40. R. 11 Co. 88. 

The ft. 15 R. 2. provides that the admiral ſhall not hold plea ex- 
cept of a thing done /uper altum mare the king cannot diſpenſe that 
he ſhall hold plea a primis pontibus uſque ad mare i for the ſtatute was 
made for the public good. 2 Rol. (179.) I. ult. 

50, the king cannot diſpenſe with the /. 27 Ed. 3. that merchants 
aliens, but not denizens, might export merchandize of the Aable. | 
2 Rol. (180.) J. 5. 

Nor, with the WA 5 El. 4. that the indenture of apprenticeſhip of 
a mariner ſhall be inrolled in the next town-corporate, to make it to 
be inrolled in the corporation of Trinity- hoi, ſe. R. 3 Lev. 389. 

Nor, with the ſtatute againſt recuſants. R. Hard. 110. 

: W the remedy be given to the king for the benefit of the 
ſubject 

[By 1 V. & M. f. 2. c. 2. f 12. a diſpenſation by non obftante to 
any ſtatute ſhall be void, brug g a e be allowed of in ſuch 
ſtatute.) . 


0 8.) Fand So, the king may pardon all offences of which 
a man is attainted, or convicted. Vide Pardon (A). 

So, all offences within the juriſdiction of the ſpiritual court. 

So, if a man. be excommunicated for a contempt, and the king 
grants a general pardon, whereby the contempt will be pardoned, 
the excommunication is avoided; and if he be taken upon an excom- 
municato capienda, he ſhall be diſcharged. R. 2 Kol. (178.) J. 45. 
Adm. 2 Lev. 36. 

But the king cannot reverſe a judgment againſt a criminal without 
legal proceſs. 2 Rol. 164. 4. 50. | 


0 9.) Prerogative as to Jurifaifion Eccleſiaſtical. 


The king has full prerogative and juriſdiction to do juſtice and 
right to all within his kingdom, in all cauſes eccleſiaſtical, « or chil. 
50 Co. 8. b. De far. cel. yo 


-* 
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And may correct and reform all crimes, abuſes, and enormities 


within his kingdom. 5 Co. 9. b. De Fur. Eccl. 2 Rol. 230. J. 5. 
Vide Viſitor, (A 1.) | | 8 
By the ff. 37 H. 8. 17. the parliament recognizes that the king 
is ſupreme head on earth of the church of England, and hath full 
power and authority to puniſh and repreſs all manner of hereſies, 


errors, vices, ſins, abuſes, idolatries, hypocriſſes, and ſuperſtitions 


within the ſame, and to exerciſe all manner of eccleſiaſtical juriſ- 


diction. And this was before enacted by the f. 26 H. 8. 1. Vide 


PH. (D 17.) 


But the ff. 26 H. 8. 1. and 37 H. 8. 17. were repealed by the 
fi. 1 2 Ph. & M.8. and afterwards by the f. 1 El. 1. all ſta- 


tutes there mentioned are revived ; among which was the ſaid A. 


| 37 H. 8. 17. 


And by the ff. 8 El. 1. it is allowed, that king Henry VIII. by the 


clergy in convocation, and by the lords ſpiritual and temporal and 


commons in parliament, was rightfully acknowledged to have the 


ſupreme power, juriſdiction, c. over all the eſtate eccleſiaſtical, and 
the ſame did uſe accordingly. | Sg 
And all ecclefiaftical juriſdiction began originally by the grant 


of W. I. or rather by parliament; for before, eccleſiaſtical cauſes 


were determined in the hundred. 2 Rol. 216. J. 20. | 
Ihe juriſdiction. of the biſhops, c. began by the king's grant. 
2 Ruſh. 1343. | EN | 
The Cs eccleſiaſtical authority is inherent in the king, and a 
flower of his crown. Hob. 143. Vide poſt. (D 17.) | 
Wherefore he may by mandamus command the eccleſiaſtical judge 
to do right; as to ſwear a churchwarden, ſexton, &c. choſen accord- 
ing to cuſtom. X. 2 Rol. 234. J. 15. 35. Vide Mandamus (A). 
To grant adminiſtration, probate of a will. 2 Rol. 234. J. 30. 
50, before the /. 16 Car. 11. he could grant an high commiſſion 
for the correction of abuſes, Sc. which was not founded upon the 


. 1 El. 1. but by the antient power of the crown explained and 


declared by that ſame ſtatute. R. 2 Cro. 37. 2 Rol. 219. J. 30. Fide 
Courts, (N 1.) | g 


o, the king as ſovereign of the realm ought to endeavour that 


nothing be done to the diſheriſon of the crown, or propagation of 


a falſe religion: and therefore, he may exhibit an information for 


the diſcovery of a ſuperſtitious uſe. R. 1 Sal. 163. Vide Uſes (M). 


N 


(D 10.) Ecclefrotical laws.) As to the uſurpation of eccleſiaſtical 
juriſdiction by the pope, and. how reſtrained, vide Hecigſiaſtical 
Perſons, (B 1.) —Popery.—What are eccleſiaſtical laws, vide Canons (C). 


e Convocation (E 


The eccleſiaſtical laws, though derived from others, yet being ap- 
proved and allowed here by general conſent, are the king's eccle- 
liaſtical laws. 5 Co. 9. a. De. Fur. Eccl, Dav. 70. 6. 

And by the ff. 25 H. 8. 21. England is ſubje to no laws, but 
ſuch as are made within the realm, or by long uſe, and. free conſent 


the people have bound themſelves to the obſervance of. Vide Canons 


(C). e 
And therefore the eccleſiaſtical lau s are made within the realm, 
or adopted by uſage and cuſtom. | N 
D 3 | Before 


Ss 
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Before the Conqueſt, the king, with the aſſent of the clergy, and 


fince the Conqueſt, in convocation and provincial ſynods, have made 


conſtitutions ; all which are part of the eccleſiaſtical laws at this day. 


Dav. 72. 6. | 


And ſuch conſtitutions, with the king's aſſent, are good laws for 


He government of the clergy, without the parliament. R. 2 Cre. 37. 
R. Mo. 783. in eccleſiaſtical matters. „ 
But a biſhop, or other ordinary, cannot, without a canon or cuſ- 


tom, command a layman to obſerve any new rule or ceremony. Per 


tuo J. Hougbtan cont. 2 Rol. 221. Q; 


D 11.) Are within the power of the king.) Foraſmuch as the eccle- 
ſiaſtical laws are the king's laws, the interpretation and execution of 
them belongs to the king, and his miniſters. Dav. 70. b. Vide 
Canons (C). 5 : 


So, the king has power to diſpenſe with the eccleſiaſtical lav. K. 


Dav. 73. 4. 70. b. 


And therefore may exempt from the viſitation and juriſdiction of the 


ordinary. Dav. 73. a. VideViftor, (A 7.) 5 | 
He might of common right, before the ,. 25 H. 8. 21. grant a diſ- 
penſation in commendam Dav. 73. Vide peſt. (D. 18, c.) 
He might diſpenſe with a baſtard to be a prieſt. Hob. 147. 
So, the king may pardon an offence contrary to a canon, or the 
eccleſiaſtical law. Dav. 73. 24. = ? 
And ſuch pardon ſhall be a bar in all ſuits pro ſalute anime, or re- 


formati;ne morum, and all ſuits ex officio in the eccleſiaſtical court. 


Dav. 73. a. Vide Pardon, (E 1.) 


hibition, (A 2.—F 1, & c.— G1, Sc.) — 


As to the juriſdiction and proceedings in eccleſiaſtical courts, vide 


Courts, (N 1, Oc.) 


D 12.) Cenſures Ecelgſiaſtical.] So, the king, and commiſſion- 
ers appointed by him, may pronounce ſentence of deprivation, or 
other eccleſiaſtical cenſures, purſuànt to the common law uſed in this 
realm. Semb. 2 Cro. 37. R. Mo. 75 5. i 

And where a biſhop takes caution by obligation, he ought to take 
it in the name of the king. Per Wild, 2 Lev. 36. 2 {5 8 


So, the king and his commiſſioners may paſs a cenſure, purſuant 


to a canon, though there be a high commiſſion for the ſame offence. 
Poph. 59. f . | 


But an eccleſiaſtical judge cannot impoſe a pecuniary mult or fine 


for an offence. 2 Rol. 216. J. 35. Vide Poph. 60. 


(D 13.) Appeals. In what court an appeal ſhall be.] By the ft. 24 H. 8. 


12. all cauſes teſtamentary, of matrimony, divorce, tithes, &c. ſhall 
be finally determined within this realm, without appeal, &c. to 
the ſee of Rome, or other foreign courtz and any who procure ſuch 
appeal, &c. ſhall incur a premunire. Conf. by the ft. 25 H. 8. 19. 


And by common law, appeals were determined within the realm, 


without appeal to Nome. 2 Rol. 233. J. 25—35. 8 

i By the /. 24 H. 8. 12. if a cauſe be begun before an archdeacon or 
lis official; the appeal ſhall be to the biſhop of the dioceſe. / ide 
a It. 339. - If 


What cauſes belong to eccleſiaſtical conuſance, or not, vide Pro- 
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If commenced before the biſhop dioceſan, or his commiſſary, to 
the archbiſhop of the ſame province. 4 Inft. 339. „ 

[An appeal lies from the ordinary about ſetting up ornaments in a 
church, and if the ordinary, as archdeacon, was alſo commiſſary to 
the biſhop, the appeal is to the metropolitan. Cart v. Marſh, M, 
11 G. 2. Str. 1080.] | | | 
If before the archdeacon of any archbiſhop, or his commiſſary, to 

the court of the arches, or audience of the ſame archbiſhop, and from 
that court within fifteen days after ſentence there, to the archbiſhop 


of the ſame province. 
If the king be concerned, the appeal ſhall be to the upper houſe of 


convocation. 4 Int. 339, 340. 
And by the ft. 25 H. 8. 19. appeals ſhall be made in the ſame man- 
ner in all cauſes, of what nature ſoever. 6 3 
An appeal from the biſhop, or his commiſſary, to the archbiſhop in 
his court of arches, is good; though this is not the proper court; for 
theſe words, in his court of arches, ſhall be rejected as ſupertluous. 


R. Dy. 240. b. : 
So, an appeal lies from the dean or commiſſary of the archbiſhop 
in his exempt juriſdiction, to the court of arches or audience by the 
common law; for it is not within the ff. 24 H. 8. 12. Ought. Tit. 275. * 
So, it lies a delegato ad delegantem, viz. from the commiſſary or 


official of a biſhop, to the biſhop himſelf. Ought. Tit. 274. 


(D 14.) To the delegates.) By the ff. 24 H. 8. 12. cauſes commenced 
before any of the archbiſhops of Canterbury or York, or brought before - 
them by way of appeal, ſhall be finally determined by them, without 
other or further appeal. „ | 

But by the ff. 25 H. 8. 19. for lack of juſtice in any of the courts af 
the archbiſhops, it ſhall be lawful for the parties grieved to 84 to 
the king in Chancery, and on ſuch appeal, a commiſſion under the great 
ſeal ſhall be directed to ſuch as ſhall be named by the king, (as in caſe 
of appeal from the admiral's court,) to hear and definitively deter- 
mine ſuch appeal, with all circumſtances concerning the ſame, whoſe 
tentence ſhall be definitive. | „ 

And by the /ame flatute, appeals from the governors of abbies, or 
other places exempt, ſhall be made to the king in Chancery (as before 
to the pope) immediately, and be by ſuch commiſſioners definitively 
determined. | | et 

And therefore, in all eccleſiaſtical cauſes, an appeal lies to the de- 


legates. 4 Infl. 339. | | 

It is diſcretionary in the court of Chancery, whether they will 
grant a full commiſhon of delegates, (i. e.) to lords ſpiritual and tem- 
oral, judges at common law, and civilians, or to judges and civili- 
ans only. Ex parte Hellier, P. 1754, 3 Atkyns, 798.) 

[Where the juriſdiction of biſhops 1s in controverſy, or a queſtion 
depending which concerns the canon or eccleſiaſtical law, a full 
commiſſion is granted; where it is a mere matter of law, as a queſtion 
on a will, it ifſues to judges and civilians only. Bid.) | 

[One intereſted in a ſentence may have a commiſſion of delegates 
to review, though no party to the original ſuit. | Fones v. Baugeit, 
H. 1739, 1 Athyns, 298.] | | ; 

The king may appoint whom he pleaſes to be the delegates. 

20-4" - 


And 
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And afterwards may add others by a commiſſion of adjuncts. 
Ra . 475. > | 


any of the judges are in the commiſſion, the place of ' aſſembly 


is uſually appointed by one of them at Serjeants'-Inn. Ray. 476. 

In an appeal on a collateral point, the court of delegates may, 
Inſtead of remitting the cauſe to the arches, retain it ad inſtantiam 
partis, and hear it on the merits. Williams v. Oſborne, Delegates, 1718, 
Str. 80.] | | | 


The delegates ought to proceed according to the eccleſiaſtical laws, 
and they cannot fine or impriſon. 4 Lift. 334. Conf. by ft. 13 Car. 2. 12. 


Fnhey may excommunicate. R. 2 Kol. 233. l. 10. Cont. 2 Bul. 4. 
So, if they repeal an adminiſtration granted by an inferior judge, 
they may grant adminiſtration. Semb. Latch, 85. 2 Kol. 233. J. 10. 
Vide Adminiſtrator, (B 2.) R. cont. 2 Bul. 4. Fe | 
But an appeal does not lie to the delegates upon a fentence of de- 
privation by a viſitor of a college; for this is a temporal matter. 
4 Infl. 340. Dy. 209. a. | | | | 


r, by viſitors conitituted by ſpecial commiſſion. 4 1ſt. 340. 


2 Rol. 232. J. 50. 


As to an appeal to the delegates in marine caſes, vide Admiralty (G). | 


To parliament, from Chancery, vide Parliament, (L 7.) 
To a viſitor, vide Viſitor. 
To the pope, vide Popery, (A 3.— 2.) 


 (Drs.) To the convocation.) By the . 24 H. 8. 12. in cauſes teſta- 


mentary, or of marriage, divorce, tythes, c. which may touch the 
king, the appeal ſhall be to the upper houſe of convocation of the 
ſame province. Vide Convocation (D). _ f 


D 16.) Commiſſion for review.] Though by the /. 24 & 2 5 . 8. 
the ſentence of the delegates is final, yet the king may grant a com- 


miſhon of review; for this is not reſtrained by the ſame acts, and the 


Popes as ſupreme head, (whoſe authority is now annexed to the crown. 
* 


the /. 26 H. 8. 1. and 1 El. 1.) had power ta do it. R. 4 Inf. 341. 


R. Mo. 462. Cro. El. 571. | 


So, though a decree by the high commiſſion. had no appeal, yet 
the king, by a ſpecial commiſſion, might have examined it. 2 Kul. 


233. J. 20. Adm. Md. 782. . 
But a commiſſion of review is ex gratia, and not of right. Mo. 782. 
If an appeal be juſt, the ſuperior judge ought to receive it. 4 Inf. 


340. 5 
And the king cannot take away the benefit of an appeal. Bid. 
An appeal lies 4 /ententia definitivd, vel decreto interlocutorio habente 
vim ſententie definitive per procuratorem viuvd voce immediately upon 
ſentence given. Ought. Tit. 289. 295. | | „ 
Or, within fifteen days after ſentence, in writing before a notary 
public. Onght. Tit. 295, 296, | 


So, an appeal lies a gravamine before ſentence; which ought to be 


in writing, and ſpecify the gravamen. Ought. Tit. 277. 285. 
If an appeal be lawfully made, the inferior judge cannot proceed; 
for his authority is ſuſpended. 4 In. 340. 6 Co. 18. . 
So, by an appeal the ſentence is ſuſpended. 2 Rol. 233. I. 40. 


If an appeal be from a ſentence of excommunication, the party 


might 


— 
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might er miſſam, may ſue actions, &c. pending the appeal. 
Kol. 233. J. 42. | 2 
- And & #3 a ſentence is afterwards revoked and annulled upon a 
citation, without appeal, all meſue acts are good. R. 6 Co. 18.6. 
So, if the commiſſion of an inferior judge has the words, appellatione 
remotd, he may proceed to the execution of his ſentence, till the ap- 
peal received, and an inhibition ſent to him. 4 Iuſt. 340. 
So, if, after ſentence, the party be excommunicated for not per- 
forming it, and then he appeals; though the ſentence be thereby ſuſ- 
| pended, the excommunication is not ſuſpended. R. Mo. 850. . 
In an appeal from a definitive ſentence (not upon a gravamen) each 
party may non allegata allegare, et non probata probare. | 
It there be an appeal to a ſuperior judge, he ought to give the ſame 
ſentence that the inferior ought ; as if they repeal an adminiſtration 
granted by an inferior judge, the delegates may gout adminiſtration. 
Latch, 85. Vide ante, (D 14.)— Adminiſtrator, (B2.) 
| So, if the ſuperior judge gevokes the former ſentence, he ought to 
reverſe all the meſne acts done after the appeal to the prejudice of the 


appellant. 4 I/. 340. 


(D 17.) Supremacy in ecclefiaſtical e By the f. 16 R. 2. 8.5 of 
Præmunire, the crown of England is ſubject to none, but immediately 
unto Gd. „ | 

And by the ft. 25 H. 8. 21. the kingdom of England recognizes no 
ſuperior under God, but the king. Vide Dav. (. 

And this was only a declaration of the common law. Mo. 782. 
And therefore the king of England is ſupremum caput eccleſue An- 
glicane. Vide Eccleſiaſtical Perſons (A). | 

This title of /upreme head of the Engliſh church, was firſt attributed 

to the king by the clergy in convocation. 20 H. 8. Co. Lit. J. a. 

And was afterwards uſed by the king. 22 H. 8. Ibid. | 

Zy the 1 26 H. 8. 1. the king, his heirs, and ſucceſſors, ſhall be 
reputed the only ſupreme head on earth of the church of England, and 

| ſhall have, united to the imperial crown of this realm, as well the 
title and ſtyle thereof, as all honours, dignities, juriſdictions, Sc. to 
the ſame belonging, Cc. 1 | | 

By the ff. 37 H. 8. 17. the ſame title was recognized by parliament, 
Vide ante, (D 9g.) | | 

But thoſe Cm were repealed by the /. 1 & 2 Ph. & M. 8.; yet 
afterwards by the /. 1 El. 1. that ſtatute of repeal was repealed, as to 
all ſtatutes by this revived, and the ſtatute 37 H. 8. 17. is thereby ex- 
prefsly revived. „„ 

And by the 65 1. El. 1. all juriſdictions, privileges, c. ſpiritual or 
eccleſiaſtical, by any ſpiritual or eccleſiaſtical power, or authority law- 
fully uſed, for the viſitation of the eccleſiaſtical ſtate or perſons, re- 
formation, order, or correction of the ſame, and of all errors, here- 
hes, ſchiſms, &c. ſhall be for ever annexed to the imperial crown of 
this Wang 8 | f 

And therefore all eccleſiaſtical juriſdiction, though uſurped by the 
pope, was now reſtored to the crown. 4 Inf. 325. Vide Eccleſiaſtical 
Perfons, (AB 1. | . 

So, by the ff. 1 El. 1. [the queen, by letters patent under the great 
ſeal, may authorize ſuch perſons, being natural- born ſubjects, 2 
| e _ when, 
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when, and as long as ſhe pleaſes, to exerciſe all ſpiritual and eccle- 
ſiaſtical juriſdiction within her dominions; and to viſit, reform, cor- 
re, c. all errors, hereſies, ſchiſms, abuſes, &c. which, by any 
ſpiritual or eccleſiaſtical power, &. may be lawfully reformed, Sc.] 
(Repealed by 16 Car. 1. 11.) Vide Courts, (N. 1.) | 
80, eccleſiaſtical courts may be held in the name of the ordinary, 
without the king's patent. 2 Ruſh. 451. Cont. 2 Ruſb. 1344. Acc, 
12 Co. 7. 2 Ruſh. App. 278. 5 Be” 
And all proceſs may iflue under the ſeal of the ordinary, and needs 
not the great ſeal, or other ſeal of the king. 2 Ruſh. 451. 7 
Though by the /f. 1 Ed. 6. 2. it was enacted, that all proceſs ec- 
cleſiaſtical ſhall be made in the name of the king, and have no other 
| ſeal than what hath the king's arms, Qc. for that ſtatute is now re- 
pealed. R. 12 Co. 7. V | 


(0 18.) Diſpenfation in commendam. When a diſpenſation is ne- 
ceſſary.] By the ancient eccleſiaſtical law, a biſhop could not have or 
hold a benefice with cure within his dioceſe; for if he had ſuch, it 
became void when he was created a biſhop. Dav. 68. ö. Yau. 19, 20. 
So, by acceptance of a ſecond benefice with cure, by the common 
law the firſt became void. Vide Eſpliſe, (N 5.) 2 
And therefore, in theſe caſes, a diſpenſation was neceſſary for re- 
taining the firſt benefice. | En 
A diſpenſation in commendam is ſemeſtris, temporaria, or perpetua. 
Hob. 144. | | | 
Semeſtris is for ſix months after voidance, till preſentation z and 
therefore lawful. Bid. | | 
So, a perpetual commendam, or for life, to take, with the conſent 
of the patron, may be allowed in ſome caſes; for it is in the nature 
of a proviſion. Hob. 153. | 1 | 
Otherwiſe, of a temporary commendam. Hob. 153.155. 


(D 19.) By whom it may be granted. When by the king.) But the 
king may grant a diſpenſation to a biſhop elect, before conſecration, 
to retain his benefice in commendam, by the common law. R. 2 Rol. 
233. J. 50. Hob. 143. Dav. 73. Hob. 147. e 

80, the king may grant all diſpenſations ſince the f. 25 H. 8. Vide 

5e. (D 20.) in the ſame manner as before; for though the ſtatute 

ſays, all diſpenſations ſhall be granted in manner following, and nat other- 
wiſe, the king is not thereby reſtrained. . Hob. 146. | 

And therefore the king now may grant a diſpenſation retinere in 
commendam. h | 

And this may be for years, or guamdiu he is a biſhop; for it con- 
tinues the former incumbent for a time. Hoh. 156. 

So, it may be zenere a deanry, prebend, or other dignity in com- 
mendam. 2 Rol. 451. | 1 | 


D 20.) When not. And when a diſpenſation may be granted by the 
archbiſhop, or not.) Yet a diſpenſation capere in commendam a church, 
then full of an incumbent, cannot be granted. Hob. 150. 

By the f. 25 H. 8. 21. every diſpenſation, licence, &c. ſhall be 
granted in manner following, and not otherwiſe, viz. the archbiſhop 
of Canterbury ſhall have authority by inſtrument, under the ſeal of the 
SE D archbiſhop, 
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archbiſhop, to grant all diſpenſations, Ee. neceſſary for che profit of 
the king and his realm, ſo as he grant none for any cauſe repugnant 
to the law of God. es 5 


* - — 


But ſhall grant none but in caſes accuſtomed to. have ſuch by the 
authority of the ſee of Rome, without licence of the king, by bill 
10 all diſpenſations of importance, which paid 4 J. for expedition 
at Rome, (and of the tax of all diſpenſations at Rome two books ſhall 
be made, one to remain with the regiſter of the faculties, the other 


with the clerk in Chancery, ſhall be confirmed under the great ſeal. 


And all other prelates may diſpenſe, &'c. in the fame manner as they 
could by the common law, or the. cuſtom of the realm. 3 

And therefore, in caſes in which it was generally allowed the pope 
might grant a diſpenſation, the archbiſhop now may grant a diſpen- 
ſation by this ſtatute. Hob. 146. | 

And therefore the archbiſhop may grant a diſpenſation to take a 
plurality, within the /. 21 HF. 8. Vau. 20. ** 
But the archbiſhop cannot grant a diſpenſation by this ſtatute, ex- 
cept in ſpiritualibus, in which the pope was allowed to grant quaſi de 


jure. Hob. 147, 148. 


So, the archbiſhop is reſtrained from granting diſpenſations in four 
caſes where the pope granted them; as, by the ſtatute itfelf he is re- 
ſtrained in caſes repugnant to the divine law. Hob. 147. | 

And therefore he cannot grant it for a prohibited marriage. Hob. 


Nor, for an alien, who does not ſpeak Engliſh, and reſide, to be a 
prieſt, Hob. 148. Ee, 1 
Nor, for benefice to be appropriated to a nunnery. Hob. 148. 

2. He cannot grant it in any cafe contrary to the f. 21 H. 8. againſt. 
pluralities. Hob. 147. Vide Eſghſe, (N F. 8.) 9 5 | 
3. Nor, in caſes contrary to the king's prerogative, or the laws and 
ſtatutes of the realm. Hob. 148. | | 1 
And therefore a diſpenſation capere in commendam any churches not 
above ſuch a value, without mentioning that they are void, though 
2 by the archbiſhop, and confirmed by the king, is not good. K. 

ob. 150. . | 

Or capere, without expreſſing a proviſion for the conſent of the 
patron, Hab. 152. | : | 8 

90, 4. The archbiſhop by this ſtatute cannot grant a diſpenſation, 
except in caſes convenient and neceſſary, upon examination of the 
cauſe, and quality of the perſon. Hob. 148. 33 

And therefore a diſpenſation by the archbiſhop, with the con- 
firmation of the king, capere in commendam for years, or quamdiu he 
ſhall be a biſhop of ſuch a ſee, Ec. will be void; for he is not a com- 
plete incumbent, and other inconveniences enſue. Hob. 153. 155. 


D 21.) Deprivation. For what cauſes it ſhall be.] Every offence 
by an eccleſiaſtical perſon, contrary to the duty of his function, 
may be puniſhed by the ſpiritual court. 1 Sal. 134, | 

90, he may be deprived for a crime. 1 Salk. 134, 135. | 
A biſhop, by the archbiſhop of his province, as well as a parſon, 
vicar, or other eccleſiaſtical perſon of an inferior order, by his or- 
dinary. 1 Sal. 135. | : 4 

30, 
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So, a deprivation may be by eccleſiaſtical commiſſion, as well as 
by the biſhop, or other ordinary. R. Fon. 393. 1 PO 
And therefore a parſon, &c. may be deprived, if he be an heretic. 
Dal. 51. : | | 


If he depraves the common prayer. R. Poph. Go. 3 3 
If he be an infidel, or miſcreant, which ſignifies a miſbeliever. 
So, by the ff. 13 El. 12. if he adviſedly and directly maintain 
doctrine repugnant to the 39 articles, and being convented before his 
ordinary, Qc. ſhall not revoke his error; or, after revocation, affirm 
ſuch untrue doctrine, 1 
80, if he be a ſchiſmatic. nd 
So, by the f. 1 El. 2. if he refuſe to uſe the book of common prayer, 
or to adminiſter the ſacraments according to it, or uſe other form, or 
rayers, c. or ſpeak or preach in derogation thereof, having formerly 
E convict for the like offence. 
Or, by the f. 14 Car. 2. 4. if he read not morning and evening 
prayers publicly on ſome Lord's day within two months after his in- 
auction, and declare unfeigned aſſent to the uſe of all things con- 
tained in the book of common prayer; or, in caſe of lawful impedi- 
ment, within a month after the impediment removed. = 
' So, if he be convict for any non-conformity. © _ 
So, if he be obſtinately diſobedient to the lawful canons of the 
church. 
As, if he takes an incompatible benefice, without a diſpenſation. 
If he takes a benefice by a ſimoniacal contract. 1 Sal. 134. 
If he be a common drunkard. R. 1 Browzl. 70. 2 Brownl. 37. 
Win. Ent. 219. | DS 
So, he may be deprived for the firſt offence in depravation of the 
common prayer; for the ſtatute, being in the affirmative, does not 
take away the effect of the canons. - R. 5 Co. de Fur. Eccl. 3. 5. 2 Rol. 
222. l. 30. | „ 
So, i he be incorrigibly diſobedient to his ordinary. 
S0, if he be guilty of murder. = | 
Or, before the ff 18 El. 7. if he was convict of any homicide, and 
could not purge himſelf. 2 Rol. 222. J. 15. = 
So, ſince the ft. 18 El. 7. if he be convict of manſlaughter by ver- 
dict; for though the ſtatute ouſts the purgation, it does not take away 
the offence. 2 Rol. 222./.20. | 
So, if convict for perjury in the ſpiritual court for a ſpirityal mats» 
ter. Per Holt, 1 Sal. 134. | | 
Or, forgery of orders. 1 Sal. 134. 5 
So, if he be mere Jaicus. R. Dy. 293. Bend. pl. 234. 
| So, he may be deprived for dilapidation of the church. 1 Sal. 134, 5. 
If an abbot had aliened lands, which he had in right of his abbey. 
2 Rol. 222. J. 10. | | | 


D 22.) The ꝙfect of a deprivation.) A ſentence of deprivation, 
though it be for nullity of inſtitution and induction, as that the pre- 
ſentee was merd laicus, does not relate to make an avoidance ab initio 
ſo as to give a lapſe to the biſhop. 2 Rol. 220. I. 20. : 

Or, to make the inſtitution and induction of a clerk by A. after the 
inſtitution of the preſentee deprived, but before his deprivation, to be 
good. 2 Rok. 220. J. 10. - N 

| Or, 
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Or, to make a marriage, adminiſtration of the ſacraments, or other 
ſpiritual act by him, void. R. Cro. El. 775. Me. 606. 

TOs, to make a leaſe by him, confirmed by the patron and ordinary, 
to be void. R. Cro. El. 775. | 
But if, after deprivation, the party deprived be reſtored by lawful 
commiſſioners, the ſentence of deprivation is' annulled, and the in- 
cumbent continues, and a + Rallies upon ſuch deprivation does not 

ſupply its turn. R. Mo. 558. 

If a deprivation be by the king, or: 1 commiſſioners, who repre- 
ſent his perſon, an appeal does not lie; but the e of . my 
grant a commiſſion of review. Mo. 782. „ 


D 23. ) Sei ifare of temporalties. The nature => temporaltier. 1 The 
king i is patron of all the biſhoprics in the kingdom, which are of the 
king's foundation. Vide Eccigſiaſtical Perſons, (C 2.) 

So, all the biſhops of Wales are of the patronage of the king, and 


he ought to grant their temporalties to them. 1 Kol. 882. J. 5. 


So, the biſhops of Ireland. F. N. B. 169. G. | 

'The temporalties of a biſhop are all his temporal poſſeſſions, which 
belong to the biſhopric. Sav. 5 2. 

And during the vacancy of the biſhopric, they belong to the king. 
2 Inft. 15. Mad 207. | | 

And the king is ſeiſed of the freehold. 1 Rol. 881.1. alt. i 

And ſhall have the profits, take a ward, preſent to a church, &c. 
Vide Efeliſe, (H g, 6. 

But by M. Ch. 9 H. 3. 5. cuftodie archiepiſcepatuum epiſcopatuum, &'c. 


vendi non debent. 


And therefore a 23 cannot claim thoſe temporalties by grant, 
or preſcription. 2 1nf. 1 | 

So, by M. Ch. 5. the king ſhall reſtore the temporalties in the ſame 
plight as he had. them. 2 rf. 14. 

And a commiſſion of oyer and terminer goes, to hear a treſpaſs done 
in the vacation. 2 1»f. 152. 


80, a common perſon ſhall have the remporalties of an abbey, Se 
of his foundation. 2 Inſt. 68. 


(D 24.) How granted.) After a i biſhop i is elected and confirmed, the 
king makes reſtitution of the temporalties to him. Bur, H. 11. 

So, he may grant them after election, and before Fas 2-6 
1 Rol. 882. J. 15. 

If the king limits no eſtate in the temporaltzes, yet che biſhop ſhall 
have the fee. 1 Rol. 882. /. 20. 

So, though the king limits only for life, or years; for that will be 
void. 1 Rol. 882. J. 20. | 

If a biſhop elect accepts rent reſerved upon a leaſe by his predeceſſor, 
the leaſe ſhall not be affirmed by ſuch acceptance. Pal. 175. 

But till a writ for reſtitution of the temporalties to the biſhop, 
7 are not veſted in him, though he be a complete biſnop. 1 Rot 

1. 

So, . — reſtitution, the biſhop ſhall not have an action for a bel. 
paſs done in the vacation; for the A. Marl. 29. does not extend to 
him. 2 Inf. 152. 

So, if an election be without the _ 5 aſſent and licence, he 5 may 
refuſe inn. F. N. B. 170. C. 1 * 25.) 
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O 25.) How ſeiſed.] So, for an enormous offence in a biſhop, his 
temporalties may be ſeiſed in manus regis. 2 Rol. 228. 1. 20. 
As if he be attainted for treſpaſs contra pacem ; for, being a prelate, 
a capias does not lie againſt his perſon. 2 Rol. 228. l. . 
Gr, for a contempt, as upon an attachment in prohibition. 2 Rol. 
228. J. 15. 30. Mein. e 
Or, for not admitting a varlet to his corody. 2 Rol. 228. l. 15. 
So, if he be found a diſturber in a quare non admifit by the king. 
2 Rol. 228. J. 17. . fe; 
Or, be found guilty in a quare incumbravit, after a non admittas de- 
| livered to him. 2 Rol. 228. J. 10. „ vert GLEN 
So, upon the death of a biſhop, the king by his prerogative ſhall 
have his palfrey, baſon, and ewer, and kennel of hounds ; and pro- 
ceſs ſhall iflue for them, if not compounded. Sav. 53. 


D 26.) Guardian of the fpiritualties. Who ſhall be.] During the 
vacation of a biſhop or metropolitan, the ſpiritual juriſdiction belongs 
to the guardian of the ſpiritualties. Lind. 33. v. Vicar. Gener. | 

And the dean and chapter, of common right, is guardian of the 
ſpiritualties to a metropolitan, as to the archbiſhop of Canterbury. 
2 Rol. 223. 1.7.22. But the prior of Chrift-Church, Canterbury, is 
faid to be ſo. Bid. I. 20. 50. Fee BE. 

So, to the archbiſhop of York. 2 Rol. 223. J. 25. : 

So, in inferior biſhoprics, the dean and chapter, of common right, 
is guardian of the ſpiritualties, and not the metropolrtan. 2 Rol. 223. 
J. 10. But this ſeems to be by compoſition. Temp. H. 3 

But where the uſage allows it, the metropolitan ſhall be guardian 
of the ſpiritualties ; as the archbiſhop of York ſhall be to the biſhop 
of Durham. 2 Rol. 223. I. 17. | : „„ 

So, by preſcription an archbiſhop may be guardian of the ſpiri- 
tualties to a biſhop within his province. Lind. 33. v. Vicar. Gener. 
So, by compoſition, per aliguem by the archbiſhop, electum ex no- 
minat. per capitulum. Lind. 33. v. Vicar. Gener. Ef 


D 27.) What he may do.] The guardian of the ſpiritualties regu- 
larly may exerciſe all ſpiritual juriſdiction. Sav. 52.” _. | 
As, he may make admiſſion and inſtitution. 2 Rol. 223. J. 40. 
So, a writ ſhall be directed to him for trial of baſtardy, c. and 


| he ſhall make a certificate of it. 2 Rol. 223. J. 44. Vide Certificate, 

(A 4.) 2 nd) 

So, he ſhall prove wills, grant adminiſtration, licences for mar- 

riage, fc. Sav. 52. | 1 2 5 | 
(D 28.) Juriſdiction Temporal. 


D 28.) Zrection of courts.) The king, by his prerogative, may 
make what courts for the adminiſtration of . 8 * in 


what places, he pleaſes. Vide Courts (A): 
But the king cannot erect a court of Chancery, or conſcience ;- for 
the common law is the inheritance of the ſubject. 2 Rol. 164. J. 30. 
Vide Chancery, (A 3. „ 8 
Nor, grant a liberty tenere placita, according to the courſe of the 
ccc 


, o 


Nor, 


* 
% 4 


PRAROGATIVE. " = 

Nor, grant that the court of York ſhall hold plea, by Engliſh bill 
of an 3 or other matter triable at the common — K. 
2 Rol. 164. J. 32. 2 3 „„ 

Nor, grant that ſuch an one ſhall not be impleaded by action. 
2 Rol. 164. J. 20. 5 a ; 

So, the erection of a new court, with'a new juriſdiction, cannot 
be without an act of parliament. 4 ft. 200. | | 
And if it be erected, the juriſdiction ought to be expreſſed ; for 
nothing omitted ſhall be within ſuch juriſdiction. Be. 

So, the king cannot grant to a court, that it may proceed accord- 
ing to the civil law. 2 Ruſh. App. 77. 1 8. | 

Nor can, by charter or commiſſion, c. alter the common law. 
Bid. 1 | « | 

For the appointment of juſtices, vide poff. (D 37:) 


* 


(D 29.) Grant of commiſſions.) The king may grant ſuch com- 


miſſions as are warranted, or allowed, by the common law, or by 


act of parliament. 4 Inf. 163. 2 Lift. 51. Vide Juſtices, (C 2.)— 


(G 1, Se.) "a | ; a | | 

Commiſſions. are general, as to perſons, crimes, &«c. as a general 
commiſſion of oyer and terminer. 4 Inſt. 162. | 

Or, ſpecial, when confined to particular perſons, offence, or place. 
4 Inſt. 163. OE BV 
As, upon a heinous treſpaſs done, which requires fe/inum remedium. 
Reg. 123. By the /. W.2. 13 Ed. 1. 29. | 3 

Upon heinous exactions, Sc. by a biſhop and his miniſters. Reg. 
125. b. | | | 1 

But the king cannot prant a commiſhon not uſual, nor allowed by 
act of parliament. 4 1n/t. 163. 2 Inſt. 478. 1 

And therefore by the ,. 18 Ed. 3: A. 2. 1. (2 if not expired? 
vide Cay's Statutes,) a commiſſion of new inquiry is declared void. 

So, by the ff. 18 Ed. 3. f. 2. 4. a commiſſion for aſſaying weights 
and meaſures. | | . | 

So, a commiſſion for making of boats, &c. 4 Inft. 163. 5 

50, a commiſſion to apprehend a felon, and ſeiſe his lands and 
goods. 2 Infl. 54. | | | 5 

So, the king cannot grant a commiſſion for inquiry only, with- 
git power to hear and determine. R. 12 Co. 31. Semb. 2 Rol. 
164. J. 47. | Cn 50 | 

90, a Lala ought to ſpecify the offences in the commiſſion, 
not in the ſchedule annexed. KR. 12 Co. 31. | 8 

So, a commiſſion for a treſpaſs done ſhall be only to the juſtices 
of the one bench, or the other, or juſtices in eyre. Stat. JV. 2. 29. 
ft. 2 Ed. 3. 2. Vide Fuftices, (E 1, &c.—G 1, Oc.) | 

And it ſhall not be in Engliſh. R. 12 Co. 31. (By the ft. 4 Ges. 2. 
26. all commiſſions, &'c. are to be in Engliſh.) | | | 


D 30.) Grant of franchiſes and liberties.] So, all franchiſes are de- 
rived from the king; and therefore the king may grant to another to 
have any franchiſe or liberty. Vide Franchiſes, (A 1.)—Liberties. 

As, a county palatine, or juriſdiction temporal or eccleſiaſtical. - 

Vide Franchiſes, —V ide ante, (D 9, &c. 28, 29.) 

Nomination of his officers ; as ſheriff, coroner r. Vide London, 
(GK I, Sc.) | : 1 = LM Bo, . 


N 
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So, the execution of things incident to the office of another; as, 
retorma brevium. Vide Retorn. . 8 3 
uod uti poſſit regalibus libertatibus in manerio ſuo. 2 Kol. 202. J. 35; 
Omnem poteftatem, omnes libertates, et conſuetudines, que regia potgſtat 
conferre poteft, omne jus, et omne dominium quod ad nos pertinet, &c. 
2 Rol. 199. J. 20. Y 725 


D 31.) Of nobility and honour.) So, the king, by his prerogative, 
is the fountain of all dignity and honour in his realm. Vide Dig- 
nity (A). 2985 | | 35 | | 
A be may, by the common law, compel perſons of 20 J. per 
antium inheritance to be knights. Vide Homage, (G 4.) © 

Or, perſons named to be ſerjeants, to take the degree. 2 Rol. 167. 

J. 10. Vide Ley, D 2.) 


O 32.) Of privileges.] So, all privileges are derived from the 

king; and therefore the king may grant to another to have the pri- 

vilege of a foreſt, chaſe, warren, park, Sc. Vide Chaſe. | 
To have a fair or market, or toll in it. Vide Market, (C 1, 2.) 

To have caſual profits; as wreck, waifs, ſtrays, deodands, treaſure- 

— royal fiſh, mines, derelict land, c. Vide pot. (D 49, 50.) — 

. N | 
| 85 privileges in trade. Vide Trade (B). | 


D 33.) Of exemptions.] So, the king, by his grant, may exempt 
a ſubject from a charge, which by his grant he may impoſe; as, he 
may grant to the citizens of any town, &c. to be quit of toll for 
their merchandize in every town and city of England. 2 Rol. 198. 
437. 45: Vide Tell, (G 2.) | | | 
So, he may grant an exemption from toll in the king's market, 
though due by preſcription. R. 2 Fon. 119. | 

So, the king, by grant, may exempt citizens from all fallagiis, 
auxiliis, vigiliis, & contributionibus ratione terrarum et merchandiſarum, 
in a city. 2 Rol. 199. J. 5. | 

From cuſtoms and tallages. 2 Rel. 199. J. 25. 

De auxiliis vicecom. de forgſid. 2 Kol. 199. l. 1. 

So, de waſtis, afſart. and regard. foreſ/z. 2 Kol. 199. J. 2. 

To be quit de fore//4. 2 Rol. 202. l. 5. 5 

So, he may grant exemption from a ſummons before juſtices in 
eyre. 2 Rol. 198. J. 40. $ | 
From ſervice in jurat., afſiſis, &c. 2 Rol. 199. l. 5. 1 

So, the king may grant exemption from an office ; as quod non fit 
mayor, alderman, ſheriff, eſcheator, coroner, c. Bid. 

[Conſtable, or wy other office under the crown, provided there be 2 
ſufficient number of perſons left to ſerve the office. 1 Term Rep. 686. 

But an exemption from the office of conſtable, and other offices 
in the Cinque Ports, does not exempt him from the office of ſheriff, 
R. Sav. 43. | 5 

So, an exemption from offices in the Cinque Ports does not exempt 
from the office of ſheriff in a county. Bid. | 

So, the king may grant an exemption from attendance upon courts 
of juſtice ; as, of the ſhire, hundred; de ſectißs of ſhire and hundred. 
2 Rol 198. J. 52. | 9M | 


, 
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| De plaritis forefte. 2 Reb. 199. [Tod emer on , 
4 122 nf — grant an exemption from a charge in which the 
king has no intereſt at the time of the grant; as, to à ſpiritual man, 
— he ſhall be diſcharged of tithes, when they 2 _ AY by 
the clergy. 2 Rol. 198. J. 25. 

To a man that he ſhall not be impeached by a recogipancs, into 
which he ſhall afterwards enter. 2 Rl. 168. l. 30. 

But the king.cannot grant an exemption from the juridiXvon of 
any court, if he does not erect another juriſdiction of the ſame na- 
ture; for that would be a failure of juſtice; as he cannot exempt 

a town from the admiralty juriſdiction, if he does not gran 2 power 
to have a like juriſdiction there. 2 Rel. 20 1. J. 45. 

Zo, he cannot grant a power to hold a court of equity ; for that 
would be in derogation of the common law. 2 Rol. 192. J. 37- p 


Hob. 63. Vide Chancery, (A 3.) 
So, if he grants. b from the ſhire and hundred, 4 5 


grantee has thereby Sant ene and tourn within his on ling. 
Semb. 2 Rol. 203. 1.20. 

So, the king cannot grant to arty ws be exempt from puniſhment 
for any offence; as, for felony, ee Sc. 2 Rol. 192. J. 32. 35. 

So, if the king grants an exemption from cuſtoms, that 2 
him only from the antient cuſtoms, which were the king's inhe eritance. 
J. _ 161. I 

So, a grant of exetaption from. all taxes, iinpoſitions, £9, does not 

exempt from ſuch armour, Dee a as he ought to ſind "_ act of . 
ment. R. Sav. 52. 


0 34. ) Inhibitions to refrain within the harden), how As king KK - 


his pleaſure, may command any ſubje& that he ſhall not 85 beyond 
ſea, or out of the kingdom, without his licence. F. N. B 85. 4. 
3 Iſt. 17 79: Vide Chancery (4 B). 

And if he does —— he ſhall be ſined to the king for his, ca 

tempt. F. N. B. 85. A. C. 

And ſuch inhibition may be by proclamation J for the party wy 
abſcond. F. N. B. * 7 * fr for 

Or, by writ under the at ſeal, privy „or ſignet; for ev 
one 2 is bound to take a.) 2 of, each of the king 8 ſeals. F. FF 

85. 4 

And ſuch writ may be directed to the party | himſelf, commanding 
him not to go out 2 kingdom. F. N. B. 88. B. 

Or, to the ſheriff, commanding chat he tale ſuroty of him gun ne 
_ 2 if he refuſes, to commit him to gaol, F. N. B. 85. D. 

ide 3 Inſt. 17 
So, pd ; directed to Juſtices of peace, as well as to the ſheriff, 
or to both, 's N. B. 85. E. 

Every one upon ſurmiſe to the Chancery, may ſue this writ for the 
king. F. N. B. 83. F. Vide Chancery (4 B). 

So, the king, for the ſervice of his war, or other reaſons of ſtate, 


may lay an embargo upon a ſhip. Per Saunders, Shin. 93 


Adm, in caſe of emergency. Skin. 335. | 

. he may inhibit a 6 rg nuſance. Semb. Sin. 630. Pide o. 

2 36.—Adln * ah Caſe fir 0 abate 6 4- Orale 
A3. 

Vol. VI. i 1 But 


„ PREROCATIVE.. 


But by the common law, every one, not reſtrained by writ or pro- | | 


clamation, might go out of the realm to merchandize, or for other ; 
; — at his pleaſure. F. N. B. 85. A. Dub. Dy. 165. 3 Inf. 179. 
X. Dy. 296. a. : FRO | 
— e f. 5 R. 2. 2. which reſtrains all, except lords, merchants, | 
and ſoldiers, is repealed by the f. 4 Fac. c. 1. .. 22. = f 
So, if the king grants licence for a time certain, it cannot be re- | 
voked. Dy. 177. e 0 
59 | 0 


D 35.) To recal a ubjeft, who · ic out of the kingdom.) So, if a 
ſubject goes out of the kingdom without the licence, or with the li- 


cence of the king, and a meſſenger, by command under the great or | 8 
privy ſeal, ſummons him to come back into the kingdom, and he 
does not return at the limited time, he forfeits all his goods and i th 


lands to the king for his contempt. R. Dy. 128. 5. 3 Inſt. 179. 
And this extends to every ſubject eccleſiaſtical, or lay lord, or other. 
3 Hf. 179. . ; | 

If a meſſenger ſerves ſuch command, he ought to make a certifi- | 
-cate of it in Chancery upon his oath ; and if ſuch certificate be tranſ- ; n. 
mitted to the Exchequer by mittimus, a commiſſion goes to ſeiſe his 


lands and goods. 3 ist. 180. | m 
But merchants may abide beyond ſea, though it be not to mer- | 
chandize, Did. | | pr 
A king, in amity with the king of England, need not deliver up _ 
ſubjects of this realm who fly to him. Did. RS: _ wi 
| —_ fol 
D 36.) To reſtrain annoyances.) So, the king, by his prerogative, | 
may command the mayor and bailiffs of any city or borough, or | fot 
town corporate, quod omnes vicos et venellas in villa predif. de fimis et the 
aliit feditatibus mundari et mundat. confervari faciant. F. N. B. 185. D. = 
And if it be not done, there ſhall be an alias, pluries, and attach- — 
ment. F. N. B. 185. D. | | 3 
But ſuch writ does not lie for villages in the country, not cor- 
_ Porate. Ibid. 5, : | | | 5 ( 
But the king cannot inhibit a lawful occupation upon pretence of or 
inconveniences enſuing; as he cannot ſuppreſs the making of cards 3 
within the realm. R. 11 Co. 87. b. Vide Trade, (D 1.) e 4 
Or, the making of dice, bowls, balls, &'«. though they ſerve o out 
for pleaſure. 11 Co. 87. b. 1 | Up 
Or, the making of hawks' hoods, bells, &&'c..dogs' couples, c. Bid. kin 
So, the king cannot reſtrain the exerciſe by foot-ball, caſting the bar, 1 
cock-fighting, aut alias vanos ludis. 11 Co. 87. b. t os Ha 
D 37.) Nomination of Officers. 1. 
Ihe king, by his prerogative, has the nomination of all public of- 
ficers within his kingdom. Vide Officer, (A 1. -E 1, Sc. £0 
As, of the chancellor, treaſurer, &c. Vide Chancery, (B 1.)— hay 
0 Courts o D 8.) | Vid: 
Though claimed by parliament, 15 Ed. 3. 2 Rol. 164. J. 43. wake 
But the king cannot create a new office, with a fee to be taken of 
the ſubject, without the aſſent of parliament z for that would be a (1 
tallage upon the ſubject, without his conſent in parliament. 2 Inſt. $3 3. 1 
or 


And therefore where the king by letters patent made an officer — 


the meaſuring of cloth and canvas, with a new fee for it, the grant 
tres reid. ß, 8 | | 4 
Or, for —— worſteds. 2 Inf A 3 7 
Or, for regiſtring inventories, births, aliens, &c. R. 12 Co. 116. 
So, the king cannot erect an ancient office with a new fee to be 
taken of the ſubject. 2 Inf: 533 5 e 
So, the king cannot make a new office by letters patent, for the 
ſurvey or correction, Qc. of any thing within the juriſdiction of an- 
other court. 4 Inf: 262. . 8 1 | 
As, for the iſſuing /atitats, &c. 12 Co. 117. $24 4 
Or, the regiſtring of judgments, recognizance, fines, or deeds, 
tc. Bid. | . | „ 
Or, for the inſpection or examination of aecounts, deceits, c. by 
the officers of any court. Bid. | _ 1 
How officers are created, and their authority and duty, vide title Officer, 
(D 38.) Prerogative as to Trade. = 
So, the king, by his prerogative, may erect ſocieties for the ma- 
nagement of trade. Vide Trade (B). | | 0 
So, for the public good, the king may grant an embargo upon a 
merchant-ſhip, ct 1 Sal. 3a. 3 Lev. 353. 8 5 
But an embargo ſhall not be allowed, if done for the benefit of a 
private trader or company. R. 3 Leu. 353. 1 Sal. 32. 
So, the king cannot grant a ſeiſure of a ſhip or goods, if it trades 
without licenee of ſuch a company (admitting that he can give the 
ſole trade there to a N R. Skin. 135. 5 
Neither can he give the forfeiture of goods by charter; and there- 
fore, if the king grants power to the dyers to ſearch cloths, and if 
they find any dyed. with logwood, they ſhall be forfeited, it ſhall bs 
void. 8 Co. 125. 1 STA | | 
When the king ſhall take repriſals, vide ante, (B 4.) 
D 39.) Prerogative as to the King's Revenue. 
(D 39.) Coinage.] The king alone, by his prerogative, can make 
or coin money within his dominions. R. Dav. 19. Vide Money, (B 5.) 
And the benefit of coinage was part of the king's revenue. 


And the duty, temp. Ed. 3. was 5 s. out of every pound of gold, 
out of which the king paid 15. or 18 d. to the maſter of the mint. 
Upon every pound of ſilver 8 d. in weight, or 1 s., out of which the 
king allowed to the maſter 8 d. or 9d. Hale Sh. Acc. 3. FD 

Temp. H. 5. the duty for. coinage of a pound of ſilver was 15 d. 
Hale Sh. Acc. 3. a | 

[By fat. 9 Ges. 3. c. 25. the coinage duties in Hat. 18 C. 2. c. 
are made perpetual.] 5 | | "I 


O 40.) Aide, & c.] The king, by his prerogative, is entitled to 
have aid pur faire ſon fitz chivaler, ou ſon eigne file marier. Mad. 396. 
Vide Aide (A). Vide the ff. 12 Car. 2. 24. whereby this is taken 
away. Vide Parliament, (H g.) | | 


041) Purveyance. In faltpetre.] The king by his prerogative 

had the privilege of purveyance for defence of bis realm, — — 

of his houſehoſdde. | Wi: 3 
8 E 2 „ As, 


5 PREROGATIVE: » 


As, the king has purveyance of ſaltpetre for gunpowder, though i it 
was invented only in the time of R. 2. for it would be to the peril of 
the kingdom, if he could not take it within his dominion, but muſt 
apply for it to foreign princes. R. 12 Co. 12, 13. 

And therefore the king's miniſters may dig for ſaltpetre to make 
gunpowder for the ſafeguard of the realm, in the lands, OG OX= 
houſe, or cellar of a ſubjet. R. 12 = 13. 

In the ruins of buildings. 12 Co. 1 

And may throw down mud-walls, f the houſe be well defended. 
Bid. 

Hut he cannot dig where he cannot leave the place i in the fam) 
plight as before, 2 1 prejudice to the owner; as, in the floor 
of a manſion-houſe. N. 12 Co. 13. R. 2 Rol. 169. J. 10. 

Nor, in the floor of a bar n, where corn or hay lies; for it would 
be uſcleſs for a long time. 12 Co. 6 

Neither can he impair the wall or foundation of any bowl: Out- 
houſe, Sc. 12 Co. 13. 

And where he digs, he ought afterwards to put it in 2, good 
ps as before. 12 Co. 13, 14. 

o, in cellars he cannot remove the veſſels of the owner, and 

in ſtables, &c. muſt leave room for his horſes and cattle, &c. 
12 Co. 14. 

He cannot fix a furnace, &c. upon his ſoil, where it may prejudice 
him, without his conſent. R. 12 Co. 14. 

So, he ought to dig in convenient time before fri. Bid. 
And cannot return to dig at the ſame place 1 in a long time. 12 
C5. 14. 
And the owner cannot be excluded from digging for faltpetre alſo, ſtr 

in his own ſoil. R. 12 Co. 14. 

80, the king” cannot grant, demiſe, or aſſign ſuch privilege to 

another; for it is inſeparable from the crown. R. 12 Go. 13. K. 

2 Rol. 187. ao. 

And ſaltpetre dug for the king ought to be employed for the de- Say 


Fence of the realm. R. 12 Co. 13. 8 
grar 
(D 42.) In other e The king cannot take gravel in the to tl 


_ of a ſubject without his . for repairing of his palace. 
129 1% © 
Nor, timber, c. 12 Co. 12. 55 
Nor, to make a wall, bridge, c. about his royal houſe. lid. 
[By /. 12 Car. 2. c. 24. none by authority under the great ſeal, 
we. ſhall purvey, Ec. for the king, queen, their children, or houſe- 
hold, any timber, fuel, cattle, grain, hay, victual, carts, Carriages, 
Ec. without free conſent of the owner, &c.] 


00 43.) Cufams. Magna Cuſiuma.) The cuſtoms upon fckes- 
dize, exported and imported, are the antient inheritance of the crown. 
Dav. 8. a. 10. ö. Dy. 43. ö. Yau. 161, 2. ſaid, that they were originally 
granted by parliament. Vide Parliament, (H 11.) 

And they comprehend that which is known by the name of magna 
E antigua cuſtuma, viz. 65. 8d. for every ſack of wool, 6s. 8 d. for 
every 300 woolfells, and 135. 4d. for _ laſt of hides. Dav. 8. 
ide Parliament, (H 11.) | 3 

n 
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And this cuſtom was as antient as the crown itſelf: © Dav. 8. B. 
But /emb. that it began by Pn, 3 Ed. 1. 2 Inft. 59. 4 Inft. 29. 
Vau. 162. Fort. 15. | 
The fame cuſtom granted in Ireland. 2 Rol. 177. J. 10. 35. 
And upon a ſtranger the cuſtom paid was 105. for a ſack of wool;z 
105. for yu woolfells, and 20s. for a laſt of hides. 2 Ral: 1 178. J. 15. 


(D 44.) Parva Cryftume.] Parva, foe u mnxwva c. PR was granted : 
by charter, 31 Ed. 1. before which the king took as much as he 
pleaſed. Dav. 8. 6. 9. b. | 

By which charter it was aſcertained, that the king ſhould take ol 
24. per pound of merchants ſtrangers for all goods imported or ex- 

rted. Dav. 8. b. 2 Rol. 178. J. 25. beſides 25. pro dalis vini, 40d. 
pro os lang, lafto cor. and 300 woolfells, r. Vide the Charter, 
Forſt. 22. 

— there ſhall be two receivers choſen for it in every town and 

port. 2 Ral. 176. J. 50. 


(D 45.) Priſage, 8&c.] "IEP is a duty of two tons out a a ſhip 
laden with twenty tons of wine, or more; one to be taken before the 
maſt, the other behind the maſt. Dav. 8. ö. 4 1n "of 30. 1 Rel. 145. 
Mad. 525. 3 Bul. 3. 21. 

It was inſiſted, that there ought to be two tons of a ſhip laden with 
thirty tons of wine ; but the king granted that it ſhould be taken as 
uſual. 2 Ff. 4. 2 Rol. 162. J. 35. 

* Butlerage is 25. per ton for every ton of wine paid by merchants 
ſtrangers in lieu of priſage, which was remitted to them by charter, 
31 Ed. 1. Dav. 8. B. 4 Liſt. 30. 1 Kol. 145. 

And ought to be paid when the ſhip comes into port, and breaks 
bulk. 1 Rl. 140. 144. 3 Bul. 4. 

And the cuſtoms ſhall not be accepted till the pritge delivered. 
Sav. 33, 4 


So, it ſhall be paid for wine imported by a corporation, though a 


grant be, that none ſhall be taken de Bonis civium; for this extends only 


to the goods of each citizen in his natural capacity. 1 Rol. 142. 

So, for wine, which a citizen and others jointly import. Bid. 

For wine which the executor of a citizen imports. 3 Hul. 4 
Or, which a citizen, as executor, imports. Lid. 

Or, which a "_— imports, who lan not his habitation 5 in 1 the 
city. 3 Bul. g. 

But the Hos of the Cir e Ports claim to be free of win by 
preſcription. 2 Rol. 163. J. 27. Hard. 308. 

So, others may be exempt by preſcription. 1 Rl. 146. 

So, perſons may be exempt by the king's grant, 1 Rel. 142.3 28, the 
citizens of London are exempted for wine imported n but not for 
wine imported elſewhere. R. Hard. 310. 

And the exemption ſhall be allowed, though the citizen dies be- 
fore bulk broken. Hard. 302. Ney, 97. 3 Bul. 126. 

50, a man by the king's grant, may have the benefit of priſage. | 
Dub. 2 Rol. 187. J. 37. 1 Kol. 142. 

80, no duty ſhall be paid for priſage, if we ten tons be bend 


fide imported; as, ſeven or eight tons. Hard. 4 


* nine tons, unleſs there be an expreſs — 2 fraud. Bid. 
E3 | "Bo et, 


584 r REROGAT IVI 
Yet, where nine tons and an half were imported, it was decteed 
that priſage ſhould be paid; for it is an apparent fraud. K. Hard. 


57.218. 477. 
So, no duty, if ten tons laden, by leakage, are reduced to nine 

tons. Hard. 477. 

+ So, it ſhall not be paid, except where the wine is poche from a 


foreign kingdom by a merchant, and not for private uſe. 1 Kol. 145. 


D 46.) But other cuſtams not allowed.) But by the z 25 Ed. „ 
the 0 upon wools, c. ſhall be aboliſhed. Vide Parliament, 
(19.15. 

And by the fe 36 Ed. 3. 11. nothing ſhal be taken but the antient 
cuſtom. 2 R. 77 . 25. : | 


(D 47.) 3 not paid by a patentee,) If the king grants to B. goods 
ſeiſed by him from pirates, no cuſtoms ſhall be paid by the patentee; 
for the king ſhall not pay cuſtoms to himſelf. R. 2 Rol. 180. H. 
Lane, 15. 

x 8a, the king may grant to a merchant alien to be exempt from all 
cuſtoms, except ſuch as a ſubject pays. Pau. 16 1.5 . 


D 48.) Impoſitions, &c. 80, the king by his reſogative ma 
charge an b Ln the ſubject er by bens as, he — 
grant a certain rate for things ſold in a town, pro muragis of the 
town, or pro ponte reparanda, or for the ſecurity partium larum, 
2 Rol. 171. E 45. 50. 172. J. 5. 12 Co. 12. Vide Toll (A). 

And may grant it for a limited term, and that then it ſhall ceaſe, 
2 Rol. 1 _ J. 40. 50. 172. J. 5. 
+ So, that a man ſhall make the wall of a town, or a bridge, de novo, 
and _ take ſo much for goods ſold, or which paſs there. 2 Rol. 
171. J. 25. 

So, that any perſon may erect a ferry upon a water next to his 
land, and mall take ſo much for paſſage. 2 Rol. 171. J. 30. 

So, the king may grant to another to have toll in his market, &. 
2 Kol. 202. J. 42. Vide Market, (F 1.) 

But the king cannot charge the ſubject with an impoſition, where 
he has no benefit by i it, or a guid pry quo. 2 Rol. 272. 1.40. 2 bf 
30) 

*:So, he cannot charge a new impoſt upon . merchant. 2 * 5b. 


Nor, levy new cuſtoms. 2 Iuſt. Go. Pi 

Nor, enlarge the antient cuſtoms. Bid. | 
So, a grant by the king, that a merchant, who imports wine at ( 
- Ik port than the port of S. ſhall pay treble cuſtoms, is void. "0 
WIS Ons : + - Pe, 
„the king cannot grant, that a merchant ſhall pay. ſo much for atio 


earching or meaſuring his goods. 2 Inf. 62. 


ſhall not import wine 2 18780 aying ſo much on ain of 
forfziture. ' + In}. 63. A ö r 


4 That a e "<a ſhall Pay. 54. per cent. for all currants, or other ” 
oreign comm importe 2 Aft. 6 K. cont. in Exch. 4 face 
Lane, 30. 2 25. 73. le / 


So, merchants cannot by their conſent grant to the king a tax upon 
cheir goods; for their wares would | theredy be ſold the dearer. Real 
273. J. 20. 25. | g 3 49. 


A OGAT IVA 7 5s 
(049) Caſt profits. The goods of ns perſon.) The kings by his | 
prerogative, is entitled to all goods which have no owner; as, wreck, 
flotſan, jetſan, legan, Sc. of which, vide Wreck (A). 
80, to waifes, ſtrays, Qc. Mad. 234. Vide MWaife, A I, 21 
To goods forfeited, or confiſcated, bona felon., fugitivor, , 
et in exigend. poſitor., Sc. Vide . aife (B—C—D). _. 
To deodands, treaſure-trove, Q. Vide Waife (E 1, 2 ah. 
To lands, &&'c. which eſcheat. Vide. Eſcheat. 
Or, come to the king by forfeiture, ſeiſure, Sc. Mad. 2 202. 


Vide Forfeiture, (B 1. &c.) 
80, t to wards, ee tcliefs, Mad. 216. 


Wi 50.) Royal mines and 2 As, to royal mines, vide N. rau, | 
H 1, 2+ 
By re common law, and now it.is declared by the ff. prær. regis 
11. rex habebit wreccum maris, balenas, & ſtudgiones capt. in mari, vel, 

alibi infra regnum. Pl. Com. 315. 7 Co. 16. 4. Dav. 56. a. * | 
Prer. R. 38. 

So, hs fiſhery of every navigable river, as high as the ſea flows and 
reflows, belongs to the king, by his prerogative. 2 Rol. 170. J. 20. 
Dav. 56. Dougl. 441—446. (425—429.) - 

But every one may fiſh in the ſea, of common right. (Med. Ca. 73 ) | 

Though it flows Upon the ſoil of another. 

But foreign nations cannot fiſh in the Briti iſo ſeas, without the 
king's licence. Vide ante, (B 1.) 

So, a man, by grant or preſcription, may have a free fiſhery i in 
navigable rivers. Cal. 26. Vide Piſchary (A). 

So, a man, by grant or preſcription, may have a ſeveral fiſhery. 
Cont. Mod. Ca. 73. (Sal. 357.) 

So, he may claim royal fiſh, as balenas & urgionis, within his 
manor, 

Ne by grant he may have a free fiſhery ! in a bay or creek of the ſea. 
_Dav. 57. 4. . 

90, rivers not navigable, and the fiſhery i in them, of common right 
”_ to the terre-tenants ex utraque parte. Dav. 56. a. 2 Rel. 1 70. 

25 WY K 

Or, if it runs 83 two manors, the one lord has one n 
and the other the other moiety. Dav. 57. 

As, to remedy for . on the — of another vide 


Piſchary, 


(D 51. ) Fine.” Fine upon an original. As to a u fine pro lena 
concordandi upon a fine levied, vide Fine, (E 8.) 
As, to a fine for alienation without licence, or pardon of ſuch alien- 
ation by the king's tenant, vide Alienation, (A. 1, 2.) 
= =” ſhall be paid in the hanaper for the king's writs. 8 Co. 59. b., 
+ Jy every original in a real action ſhall be paid in the hanaper 
65. 12 r every parcel of land in demand, which i is of the value 9943 
bve marks per ann. 2 Inft, 5 11. 
So, antiently a ſine was paid for liberty to have right and | juſtice. 
Med. 293. But by the . M. Ch. 29. nulli vendemus, &c. 
To Mad Joo. an * taken upon any nn pon: in diſpute, 
Oo. | ; 
; E ” TN 8 For 


% ,FESROGATIVE; 
For expedition, or reſpite of proceedings i in law. Mad. 308, 30g. 
But by the ft. M. Ch. 9 H. 3. 26 & 29, it was provided, quod nibil | 

45 cetero detur pro brevi inquiſſtionic ab eo qui inquifitionem petit de witd 

aut de membris, (viz. for the writ de odio & atid, 2 Inſt. 42.) fed gratis 


concedatur. | 
Nulli vendemus, nulli negabinius, aut differemus juftitiam, aut rectum. 
So, by the /. 8 Ed. 3. no fine ſhall he for a writ of « courſe, and 


i grace {hall be for a writ de gratia. Cot. Ab. 15. 


D 320 Fer Beaurpleadir, & c.] So, there was an 1 antient revenue 
of the king, to have a fine for beau-pleader, which was ſet at the will 


of the judge of the court, or reduced to certainty by conſent, and J 
annually paid, H. Sh. A. 3 9 ; 
Arid it was originally impoſed * bad pleading to the count, or te 
laint, which was in delay of juſtice, and therefore a contenipt to the h 
court. 2 Ist. 12 | a 
But by the fe Mar. 52 H. 3. 11. all fines for beau-pleader in eyre, | 
county, hundred, or court-baron, are taken away. | ſe 
And a writ lies if they are taken contrary to ſuch ſtatute. 2 * 123. de 
Vet fines certain for beau-pleader are not taken away by that act. | 
2 Inſt. 123. | | 
So, a fine for ſuit. H. SY. A. 35. 5 | to 
For not attending the ſheriff's tourn. Bid. po 
For affart, or purpreſture, in the king's waſte or foreſt. H. 95. 
A. 36. Vide pf D Sa.) the 
Pines in the county-court, tourn, or other court of the ſheriff, H, 
h. A. 43. Vide Lees (N. 1, &C.) ch: 
| Ex 
(D 53.) Fer a grant of liberties, & c.] So, chere was an antient 
revenuc of the king, to have a fine for a grant of liberties. Mad. A. 
222 588. [ 
And if the fine proffered was not accepted, he might make an find 
augmentation, which was called crementum nis. Mad. 27 3. gra 
So, to have an office or ſurrender it. Mad. 315. | 1 
To be bailed, or delivered out of priſon. Mad. 341. mer 
But if he had not the thing, for which the fine was proffered, the any 
party ſhould be acquitted of the fine; though ee a ſine was or / 
paid for ſuch acquittance. Mad. 272. | + , 7 
0 
(D 54. ) For a miſdemeanor.) So, the king by his prerogative tern 
might fine perſons, having 200. per ann. who gy d to be gn. 5 
Vide Hemage, (G 4.)—Leet, (N 1, &c.—O 1, c.) of th 
Or, perſons who refuſed to take the degree of ſerjeant, when com- A 
manded ” the king's writ. 2 Rl. 167. 1.15. Vide Ley, (D 2.) com! 
So, a fine may be impoſed for the penalty of an offence, or con- eſtre 
tempt, committed againſt the king. Co, L. 126. ö. 8 Co. ros. firſt 
By whom it may be impoſed, for what cauſe, and in what manner, A. 
vide Leet, (N 1, c. —0 1, Cc.) ſheri 
A fine may be impoſed, where a man is indicted and convicted for ſet, & 
any treſpaſs or miſdemeanor, on t 
r, for purpreſture, or ot. er reſpaſ in a foreſt. Mad. 2724 penal 
Vide ante, (D 320 At 
. | any f 
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0 85.) Fines, & c. belong to the bing. ] The king, by his prerogative, 


ſhall have all fines paid for writs, or impoſed for crimes. | 
And therefore, if upon a conviction for extortion, a man be fined 
to pay fo much to the party grieved, (unleſs where by act of parlia- 
ment it is directed, ) it is error. R. 11 Car. 1. 1 Rol. 220. J. 10. 
And a fine ſhall not be allowed by the court to the patentee of the 
king, till the patent pleaded, or an order by the court of Exchequer. 
Shin, 12. | „5 
d te ir as - 1.5565 
(D 56.) By whom levied, and how.) The ſheriff, by his office, ought 
to collect, and account for all fines due to the king within his county. 
Vide Viſcount, (C 5.) . 

If an under-ſheriff having proceſs for levying an amerciament due 
to the king by A. be indebted to A. by bond to a greater ſum, and 
he pays to 4. the ſurplus, and takes up his bond; the debt is levied; 
and 4. ought to be diſcharged. R. Lane, 74. £ Th | 

[Juſtices of peace ought in all caſes to return convictions to the 
ſeſhons, whether an appeal lies or not, that the crown may not be 
deprived of its ſhare of the forfeitures. 2 Term Rep. 285.] 


(D 57.) When they ſhall be eftreated.) So, if fines belong directly 
to the king, they may be eſtreated into the Exchequer; as, a fine ins 
poſed in the king's leet. Hard. 471. | 

[When a recognizance is eftreated in B. R. it muſt be carried to 
the Exchequer by the puiſne judge. Rex v. Ridpath, Fort. 358.) 

[When a fine on an indictment. is eſtreated, it cannot be diſ- 
charged without attorney-general's acknowledging ſatisfaction in the 
Exchequer. Rex v. Carr, in Sc. P. 1718, Bunb. 40.] | 

B. K. cannot receive a fine ſet by an inferior court. Rex v. Elliot, 
M. 1 G. 2. Str. 786. | 52555 4 

[By /. 32 G. 2. c. 14. poſt-fines ſhall be paid to the receiver of pre- 
fines at the alienation-office, who ſhall pay them to the ſheriff or the 
grantees, on producing guzetus, or ſchedule, of the foreign oppoſer.] 

By the ff. 22 Q 23 Car. 2. 22. all fines, poſt-fines, iſſues, amercia- 
ments ſor:cited, recognizances, monies paid in lieu or ſatisfaction of 
any of them, and all forfeitures whatſoever ſet, Fc. in NR. C. B. 
or Exchequer from the beginning of Hilary term to the beginning of 
Trinity term, ſhall be eſtreated into the Exchequer yearly, the laſt day. 
of Trinity term; and all others ſhall be eſtreated the laſt day of Hilary 
term, on pain of 501. to the officer, who ought to eſtreat, &c. 

Provided that iſſues and poſt-fines in C. B. and iſſues in the office 
of the pleas in the Exchequer ſhall be termly certified, as before. 

And all ſet, &c, by a judge of aſſize, clerk of the market, and 
commiſſioners of ſewers, between Michae/mas and Zaſter, ſhall be 
eſtreated before the firſt day of Trinity term, and all others before the 
frſt day of Hilary term, on the like penalty. : 
And all clerks of the peace, and town-clerks, ſhall deliver to the 
ſheriff within twenty days after Michaelmas, a perfect eſtreat of all 
ſet, &c. at their ſeſſions before Michaelmas ; and thoſe at other ſeſſions 
on — ſecond Monday after craſ. animarum yearly, on the like 
penalty, £2: Bb. | | þ 
And no officer ſhall diſcharge, or conceal, or wittingly miſcertify 
any fine, &c, on pain of treble the valle. ae * 


2 


"= PRAROGATIVE 


And when a fine, &c. is eſtreated, &c. proceſs of green-wax ſhall 
go forth for levying the ſame. | 
By the f. 4 & 5 V. & AM. 24. this act was made perpetual. 
And by the /. 3 Geo. 15. over and above the ſaid penalties, the 
barons of the Exchequer may amerce any clerk of aſſize, of the peace, 
of the ſewers, market, town-clerk, &c. for omitting to return eſtreats 
in due time; to be levied as other amerciaments uſed in the faid court 
to be levied. 
" [By fat. 4G. 3. c. 10. the barons of Exchequer, on affidavit and 
_ petition, may diſcharge recognizance eſtreated, without a quietus ſued, 
except where other debt is due to the crown, or for contraband trade, 
or aſſaulting officers. i 


(D 58.) Amerciaments. ] 50, the king, by his prerogative, al 
have all amerciaments; and this was part of the king's revenue. 
Mad. 365. Vide Leet, (O i, Sc.) 

80, the king, by his patent, may grant all iſſues, amerciaments, 
c. by general words. 2 Rol. 194. J. 40. 

And they ſhall be eſtreated into the Exchequer, and the grantee ſhall 
ſue to the court there by petition. Seb. g H. 6. 27. b. 

Otherwiſe, if = grant adds, to be levied, per ſe aut miniſtras ſues. 
Semb. 9 H. 6. 27.6 

But the patentec ſhall not have, by thoſe general words, iſſues, 
fines, or amerciaments in any court of Weſtminſter, without expreſs 
mention of them. 2 Rel. 196. J. 5. | 

Nor, before juſtices of peace, in eyre, aſſiſe, or gaol- delivery. 
2 Kal. 196. J. 5. 

Nor, before the Marſpalſea or clerk of the market. 2 Rol. 196. 
. 

; fines, amerciaments, c. of conſtables or other officers; not 
expreſsly named. 2 Rol. 196. J. 10. 1 Rol. 142. 

Nor, amerciaments of tenants, who hold of the king and another. 
1 Rol. 142. 

Nor, pains, c. inſerted in a ſubpœna, injunction, babeas corpus, 
or other ** Hard. 377. 


| 0 59.) Eſcheats, — primer ſeiſint, Kc.) The eſcheat of 
all lands, which are held of the king, eee to the king. V. ide 
Eſcheat, (A. 1, 2 
__ of all lands i in London; for they are held of the king. F. N. B. 
144 
So, if a man be attainted for high treaſon, the eſcheat of all his 
lands belongs to the king, of whatever lord they are holden. Vide 
Forfeiture, (B 5.) 
y the fat. Prer. R. 17 Ed. 2. 12. the king ſhall hee the eſcheat 
of the lands of all Normans and aliens, cujuſcungue feodi fuerint ; and 
this was only an affirmance of the common law. Stamf. Prær. R. 38. 
So, by the flat. Prer. Reg. 17 Ed. 2. 14. the king ſhall have the eſ- 
cheat of the tenants of a biſhop, for an offence tempore vacationis cum 
temporalia ſunt in manu re; 
And the king ſhall have the . if the offence was when the 
temporalties were in'the king's hands ; _— w_ were reſtored. be- 
8 conviction. Stam. Prær. R. 41. b. 1 
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So, by the fat. Prer. Reg. 17 Ed. 2. 1. the king ſhall have the 
wardſhip of lands, which his tenant in capite by knight's ſervics'had 
in his ſeiſin at his death, de guocunque tenuerit, uſque plenam ætatem 
eredis. | | Rs = ry 
5 And by the /i. Prer. _ 17 Ed. 2. 2. he ſhall have the marriage 
of every one, whoſe lands he hath in ward. OR | : 
And this, though there be a deviſe to charitable uſes. R. For. 428. 
So, by common law, confirmed by the fat. of Marl. 52 H. 3. 16. 
e Prær. Reg. 17 Ed. 2. 3. the king ſhall have primer ſeiſin of all lands, 
of which his tenant in chief was ſeiſed in fee. Stamf. Prer. 12. 
Tide the ff. 12 Car. 2. 24. whereby all wardſhips, liveries, primer 
ſeiſint, ouſter le mains, values and forfeitures of marriage, ec. are 


taken away.] 


(D 60.) Forfeitures, penalties.] So, the king, generally, ſhall have 
all forfeitures for high treaſon. Vide Forfeiture, (B 1, &c.) 

And the king, by privy ſeal, may enable a court to compound, or 
diſcharge ſuch forfeitures. "RD | | 

Or, after forfeiture, may grant the penalties to another. 7 Co. 37. 
But ſuch grant will be void before the penalty forfeited. R. 
7 Co. 37. [Vide ſ. 1 W. MH. g. 2. c. 2.] | 

30, the Exchequer, having a privy ſeal to compound, may com- 
pound after ſuch grant. R. Hard. 334. 395. . 

[The barons of Exchequer (by the privy ſeal) may diſcharge a 
penalty fixed by ſtatute (after judgment) as well as a fine ſet by the 
judgment of a court. Rex v. Dibbens, H. 26 G. 2. Parker, 165.] 

The king cannot grant the penalty to be levied otherwiſe than the 
ſtatute directs. 7 Co. 37. | ho WR 

[The crown, or its grantee, on forfeiture takes the eſtate, ſubje& 
to all charges, binding the party, though voluntary, if no fraud; but 
not ſubject to debts at large; and has the ſame equity to be relieved 
againſt a conveyance, as the party had for fraud on him. Duke of 
Bedford v. Coke, H. 1750, 2 Veſey, 116. . 


D 61.) Dereli lands. What belong to the king.) So, land, ders- 
lict by the ſea, belongs to the king by his prerogative; for when the 
dominion and ſoil of the Britiſb ſea belong to him, the derelict land, 
by conſequence, ſhall be his. Cal. 25, | 

So, an iſland which riſes in the ſea. Cal. 22. = 

So, where a large tract of land is derelict ſuddenly; though t 
lord of the manor claims where there is a gradual acceſſion to land 
adjacent. 2 Rol. 170. J. 1. 5 9 8 AIG 

So, the king may grant derelict lands to another. | 
But, if he grants omne ſolum, &'c. tali mariſco adjacen. modo inundat., 
quod ad aliquod tempus impofterum recuperat. foret per reliftionem maris, 
vel aliter, it does not paſs lands which afterwards became derelict. 
R. 2 Lev. 171. Ray. 241. | 
5 So, oy . wharf be erected under low-water mark, it belongs to the 
king. „II. | "FLA 
| Or, between high and low-water mark. Dub. Al. 11. | 


O 62.) What not.] But, if the ſea overflows the land of any 
perſon, and after forty .years flows back again, the owner ſhall have 
«he land, and not the king. 2 Rol, 168. J. 47. $0, 
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8o, by preſcription the lord of a manor, adjacent to the ſea,” 1 may 


claim lands derelict by gradual decreaſe, in reipect of his loſs when 
25 ſea flows upon his land. Cal. 27. 2 Kol. 168. J. 50. 169. J. 40. 


"$0, the ſoil between the ebbing and flowing of the ſea _ be par- | 


cel of a manor. K. 2 Rol. 170. l.5. 


D 63.) Poſſe 92 ons of the crown. 8 All the hz! in he kingdom a are 
holden mediatè vel immediatè of the king, though the ing holds of no 


one. Co. L. 1. Vide Tenure (A—P). 


So, many lands and tenements are now demeſnes in the hands of 
the king. Mad. 202. Vide Antient Demeſne. 


Other lands and tenements are demiſed by the king in fee-farm, 


which rents belong to the king. Vide Rent, (C z.) 
So, the king may have an inheritance, which he may grant in poſ- 
8 or reverſion; as an office, c.: or in poſſeſſion only; as a 


| nomination to a corody, benefice, c.: or which he may grant, or 


hold i in his own occupation as lands, Sc. X. 8 Co. 55. 


D 64.) The king ſeiſed jure coronæ.] All lands and en 
winch the king has, belong to him 1n right of 25 crown, and are called 
facra patrimonia, or deminica corong. Co. L. I. 

Though they were lands and tenements of Which he was ſeiſed in his 
private capacity before the deſcent of the crown to him. Per Holt, 
Skin. 603. Pl. Com. 213. 6. 

Or, which deſcended to him as heir to 45 . as the dy of 
nr. HI. Com. 214. 

So, if a ſtatute gives to the king, or veſts in him, his heirs and 
ſucceſſors, any lands, without ſaying, as parcel of his crown, or to 
ſuch effect; yet he has them as king in jure corona. R. Pt. Com. 
{20g c. 1 


0 65.) Lands concealed, )} So, if lands belong to the bas by at- 
tainder, or other title, though they are concealed for a long time, 
and not in the king's poſſeſſion, the king may grant them to another; 
for no time runs againſt the king. 

But, nothing ſhall be ſaid to be concealed land, ' which comes to the 
notice of the king by matter of record; as, if land be expreſsly found 
by office, to have come to the king; or, be granted or ſurrendered to 


the king. R. Cro. El. 508. 


(D 66.) How the king may be entitled. By matter of record.) In all 
caſes where the king is entitled to an inheritance or freehold, he ſhall 
be entitled by matter of record, or by matter in deed found by office 
upon oath, or by matter in deed without office. 4 Co. 54. 6. N 

If the king be entitled by matter of record, it ſhall be by conveyance 
upon record, by judgment, or by office. 4 Co. 54. b. 

The king may take by conveyance by fine, or deed Enrolled. 
4 Co. 54. b. Godb. 441. 

And it is ſuſſicient that the deed be delivercd to the officer in court, 
to be recorded, though it be not enrolled; for the indorſement by the 
officer, that A. came on ſuch a day, &c. and delivered the deed in court 
t of the ling, is ſufficient. R. Tel. 30. But where 4 hs 
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to the king, and acknowledged it before commiſſioners, with a-prayer 


* that it be enrolled, which is indorſed; if the deed be not enrolled, it 
1 is void. R. Lane, 31. 35. 60. Vide patent (EK). FD 
. | So, the king cannot take a chattel real, as a leaſe, c. but by deed. 
enrolled upon record. R. Lane, 31. 35. (G00. . 
- And the enrolment ought to be in the life of the leſſor and leſſee. 
R. Laue, 61. | ES: * e 
So, the king will be entitled by a judgment, whereby a man is at- 
e tainted for treaſon or felony; for the attainder appears by the record. 
0 (4 Co. 57. „ / 8 | . 8 £0 
ü But a deed, whereby land is conveyed to the king, put into court, 
f without more, is not ſufficient. Tel. 30. Cont. Mo. 676. Vide 
Patent (E). 5 : | of 3 a 
n, So, the king may take by deviſe, though not of record. Mo. 193. 
So, a confirmation by a dean and chapter, to a grant of a biſhop 
f. to the king, does not need enrolment. Lane, 62. | 1 
a | > | 
or (D 67.) By office. When neceſſary.] So, in all caſes, where a 
ſubject ſhall not have poſſeſſion, in deed or in law, without entry, the 
king will not be entitled without office found, or other matter of 
ts, record. Stamp. Prer. R. 55. b. | . © 3 
ed As, if the king's tenant aliens in mortmain, or without licence, the 
king's title muſt bè found by office. Stamf. Prær. 55. b 
nis If the king claims upon a forfeiture. Semb. Sav. 1. R. Cro. Car. 
1 173. Jon. 78. 217. | 12 | = N 
| Or, a condition broken. Stamp. Prer. 55. b. Sav. 70. 2 Rol. 215. 
of J. 1 5 : ( | 5 ge | 
So, if the king claims the lands of an ideot, lunatic, &c. the per- 
nd ſon ought to be found an ideot, &c. by office. Stamf. Prer. 5 5. b. 
to [The court ſhall not grant a melius inquirendum, unleſs on pregnant 
IMs matter, that the fiading of the former commiſhon was miſtaken. 
Knight v. Dupleſſis, T. 1754, 2 Vezey, 5 55.1 | 5 
{The finding on a commiſſion in another county, (eſpecially if cor- 
at- roborated by evidence of witneſſes,) is ſuch pregnant matter. Bid. 
ne, So, if he claims the year, day, and waſte of a felon attainted. 
er; Stamf. Prer. 8 5. b. | | 5 4 8 
If he claims the temporalties of a biſhop, for a contempt. Bid. 
the So, if he claims a freehold or inheritance as forfeited for a con- 
und tempt. Sav. 8. | i WE WET 
J to But where an oſſice does not give a title, but is found for the king's 
information of his title; after office found, the king ſhall avoid all 
meſne acts; for it relates to the commencement of the title in the 
all king. R. 2 Cro. 82. : w_ | | 3 
hall (Notice of iſſuing a commiſſion for an inqueſt of office, to inquire 
ſhce whether lands are not eſcheated, ſhall. not always be given, but on 
circumitances the court will grant it. Rex v. Daly, J. 1749, in Sc. | 
mec I Vezey, 269.] yp 8 5 ; „ 


OD 68.) When it is ſufficient, without ſeizure, or not.] If the king's 

title be found to lands and tenements, the king ſhall be in poſſeſſion 5 
immediately by the office, without ſeizure. 9 Cs. 95. J. If the poſ- A 
(cllion was vacant. Stamf. Prer. 54. b. 4 Co. 58. a. 


So, if it be found to a local office, or of which continual profit 
may be taken. 9 Co. 95. 6. | So, 
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| $0, in all caſes, where at the time of the office the poſſeſſion was 
vacant. Stamf. Prer. 54. b. 4 Co. 58. a. | 


But if the king's title be found by office to an incorporeal inherits 
ance (as an advowſon, &c.), the king ſhall not be in poſſeſſion before 
ſeiſure; for if the king, after office, preſents, the defendant, in a 
quare impedit, may traverſe the king's title, without traverſing the 
office. 9 Co. 96. a. Stamf. Prer. R. 54. 6. X | 
© So, if any other, except him in whoſe right the king claims, be in 
poſſeſſion at the time of the office found, the king ſhall not be in actual 
poſſeſſion till ſeiſure. Stamf. Prer. 54. b. 4 Co. 58. be 


(D 69.) When, without a ſcire facias, or not.] So, an office is ſuf- 
ficient for the king, without a ſcire facras againſt the party, where a 
common perſon may enter, or ſeiſe, without an action. 9 Co. 96. 6. 
As, if a cauſe of forfeiture of an office be found by office, the 
king may ſeiſe it, without a ſcire facias. R. 9 Co. 95, 96. 5 

But where a common perſon cannot enter, or ſeiſe, without having 
an action, the king, after office, ought to have a ſcire facras ; as, upon 
waſte, cefſavit, & c. 9 Co. 96. b. for the office entitles the king to an 
action only, not to entry. Stamf. Prær. 55. a. | 8 

So, if a grantee of the cuſtody of a foreſt commits a forfeiture, 
by cutting down wood, &c. which is found by office; there ought to 
be a ſcire facias, to which the grantee may anſwer: R. Sav. 1. 

So, if the king's title appears by two diſtin& records, the king 
ſhall not be in poſſeſſion before a ſcire facias, though a common per- 
fon in ſuch caſe might enter without action, except in ſpecial caſes; 
as if an office finds that the manor of D. is held of the king, and 
it appears. by a fine, that the manor of D. is aliened in mortmain, the 
king ought to have a /cire facias, before ſeiſure; for it is poſſible 
that there are two manors of D. 9 Co. 96. a. 2 

So, if the king does not ſeiſe within a year and a day, after office 
found, he ought to have a ſcire facias before ſeiſure. Stamf. Prar. 


54. 5. | 


O 70.) When an office is not neceſſary.) But if the king's title ap- 
pears by other matter of record, an office is not neceſſary. Stamf. 


Prer. 56. a. | | 
' So, if a poſſeſſion in law be caſt upon the king, no office is ne- 
ceſſary, but the king may ſeiſe without it; as, if the king has a 
title by deſcent, in remainder or reverter ; for the freehold is caſt 
upon the king by law. Stamf. Prer. R. 54. a. 4 Co. 58. | 
Or, is entitled by eſcheat. Stamf. Prer. R. 54. a. R. Sav. 7: 
Or, by his ſeigniory or prerogative ; as by reaſon of wardſhip, 
primer ſeiſin, &c. Stamf. Prer. R. 54. a. 
So, if entitled to the temporalties of a biſhop in the time of va- 
cation. 9 Co. 95: b. Stamf. Prer. 54. a. x 5 
So, if an eſtate granted by the king determines by a condition 
broken, the king fhall be ſeiſed, immediately before the breach found 
by office. 2 Rol. 184. J. 10. Sav. 70. where the breach is apparent 
upon record. 2 Rol. 215. J. 5. 20. | t 
As, if the king leaſed upon condition, that if the rent be not paid at 
the Exchequer ſuch a day, it ſhall he void, &c. The non-payment 
appears upon record. Dub. 2 Rol. 216. J. 85. 
. Though 
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Though the breach be by matter in pais ; as waſte, — 
of rent, Ec. 2 Kol. 184. J. 10. 15. | . ok 

So, if an eſtate be granted to A. for life, remainder to the king, 
upon condition to be void upon tender of money to A. ; by a tender, 
the remainder to the king will be diveſted without office. & Mo. 
546. Vide poſt. (D 89.) e FE 

So, where the king ought to have chattels, or profits of lands for 
a contempt, he may ſeiſe without office; as, upon an outlawry, the 
goods of a prior alien, Cc. R. Sav. 8. 

A preſentation to a church, upon an avoidance by ſimony, or other- 
wiſe. 2 Vent. 270. | | 

A nomination to an office, void by the ff. 5 & 6 Ed. 6. 16. by 
ſale of the office, &c. R. 2 Vent. 270. OS: . 

So, by the /. 33 H. 8. 20. the king ſhall be in actual poſſeſſion 
of all lands, &c. of any attainted of high treaſon, without office. 

on. 72. | | In 

But though the king be ſeiſed for a condition broken, which de- 
termines the eſtate, he cannot grant it to another, till the breach is 
found by office; as if the king leaſes, rendring rent, upon condition 
to be void for non;payment, he ſhall not leaſe to another till office 
found, that the rent was not paid. R. Sav. 70. ag 


(D 71.) Intruſion upon the king. What ſhall be.) If the king be 
ſeiſed of lands or tenements by matter of record, he cannot be dif- 
ſeiſed or ejected; but if any one enters, he will be an intruder upon 
the king's poſſeſſion. Stamf. Prær. R. 56. vßᷣß. 

And therefore, if a man enters upon the king's demeſnes, and takes 
the profits, it will be intruſion; for, as the king takes only by matter 
of record, he cannot be ouſted of his poſſeſſion, but by matter of 
record. Co. Lit. 297. a. | | | 

So, if he enters upon a poſſeſſion caſt upon the king by deſcent, 
eſcheat, &c. before entry by the king. R. Sav. 7. 4 Co. 58. | 

8o, ir an heir, in ward of the king, enters after his full age, before 
very. R. 2 And. 210. V 5 

Or, if the heir of the king's tenant enters, after finding for the 
king, before livery. Sav. 5 5. : : = 

So, if a man enters upon a farmer or committee of the king, it 
will be intruſion, and does not ouſt the king. Stamf. Prær. R. 56. b. 
Fitz. Prerog. 1 2. 5 85 | 

So, if the king's tenant holds over his term. Hard. 25. 2 Rel. 215. 
J 10. Vide Eftates, (I 2.) | | 
So, if a man ouſts a leſſee for years of the king, an information of 
intruſion lies; for a lefſor ſhall have an aſſiſe, if his leſſee for years 
be ouſted. Sav. 69. | L 


An intruder upon the king does not gain any freehold in the land. 
Fitz. Prer. 12. | . | ;- 
By the fat. Prær. R. 1 3. / heres ingrediat, (viz. after office found 
upon the death of his anceſtor tenant in capite,) nullum accreſcit ei 
liberum tenementum ; et i obierit, & c. Uxor ejus non habebit dotem, es 
qued vir ſuus intravit per intrufionem, & c. Stamf. Prær. 40. 

And therefore, where any intrudes or enters upon the king's 


poſſeſſion the king ſhall not be put to aſſiſe or ejectment. Stamf. 
Prer. 56. b. | | : _— 
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- So, if &% enters upon the king's committee or . Stamf. 
— 56. 5. Vide ſupra et infra. 

80, an intruder cannot make a leaſe to maintain an ejectment. 
Al. 11. Vide infra. 

er car he maintain creſpaſs, though he be poſſeſſed ſeveral 

ears; for the treſpaſſer ſhall anſwer to the king for his wrong, and 

he ſhall not be puniſhed twice. Pl. Com. 545. b. Cont. All. 11, Fer 


three F. acc. others cont. Godb. 133. 
So, he cannot make a feoffment. R. 2 And. 210. Sav. 72. 55. 


So, a fine by him will be void. 2 And. 210. Sav. 5 5. 
But if the heir of tenant in capite enters before office found, he has 


ſeiſin. Stamf. Prær. 40. b. Sav. 55. 
So, if a ſtranger enters by title, or Tithout title, upon land in ward 
of the king, before office found for the king. Szamf. Prer. 57. a. 
So, if tenant in tail, remainder to A. in tail, remainder to the 
right heirs of tenant in pets makes a feoffment, it will be a diſcon- 
tinuance; though as to the reverſion he had not paid primer ſeiſin to 


the king. K. 2 And. 210. | 
So, if tenant in tail, remainder for years to A., remainder to te- 
nant in tail in fee, and A. aſſigns to the king, and then tenant in tail 
makes a feoffment, it will be a diſcontinuance. 2 And. 210. 
So, an heir may make a leaſe, ſn, and ſale, Sc. which enure d 
a8 2 contract. Sav. 55. 
80, if A. enters upon the king's farmer, and leaſes to B., he ſhall Mm 
bee an ejectment; for A. gained the eſtate of the farmer. R. 
3 Teo. 206. Vide ſupra. | 2 
D 72.) How he ſhall be redreſſed. By information o of intruf on.] If | 
2 man intrudes upon the king's lands, an information for the intruſion 2 
lies in the name of the attorney-general. Pl. Com. 547. 1 Co. 16. 6. 01 
Co. Entr. 372. 376. F. N. B. 90. J. Fs 
And it is ſufficient, though it be 8 that the king was ſeiſed of 2 
eertain lands, without deſcribing the particular ſpecies, or quantity; a 
for it is in the nature of a treſpaſs, quare clauſum fregit. Sav. 48. 
If an intruder cuts the trees, or takes the goods of the king, an in- Wa 
formation lies alſo againſt his executor. R. Sav. 40. _ 
So, the king may have treſpaſs, quare clauſum fregits herb. depaſt. Þ D 
fuit arbores ſuccidit, Je. F. N. B. go. J. a 
pe 
(D 73.) What proceſe wpon it.] The proceſs. upon an formation rs 
' ſhall be a venire diſtringas, and afterwards a writ out of Chancery, di- Il 
rected to the treaſurer and barons. 4 Inf. 110. ©, Whether this 2 
extends to proceſs upon an information? Vide Information, (D 1.) ark 
But by the ,. 21 Fac. 14. if an information of intruſion hes, 2 0 


 ſeire air ſhall not be brought to put the defendant to ym” pe- 
cCially. | 


(D 74.) Plea to fuch an information.) At common wi upon an 
information of intruſion, the king, by his prerogative, might put the 
N _ ſhewing his title ſpecially. Dy. 238. 5. Fade pf 


D 85. 
: 2 1 he pleaded not guilty, he ſhould be imeediay pts be 
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* 


his poſſeſſion; for a title for the king appears upon the information, 
if no * appears upon record for the defendant. 4 Ff. 116. | 
And if the defendant ſhews an inſufficient title i in form, the attor- 
ney-general may demur. Dy. 2 38. b. f 
A plea of a ſpecial title in * defendant concludes with 2 traverſe, 
of the intruſion. Pl. Com. 548. | 
But the defendant might plead non intru t 7, generally. Semb. Sar. * 


Or, act guilty. Sav. 66. 
And by the ,. 21 Fac. 14. if the bin, or thoſe n Ae 


him, or thoſe under whoſe title the king claims, have not been in 


PR or received the profits within twenty years, the defendant* 


may plead the general iſſue, and ſhall not be ouſted of his N 
till the title be found or adjudged for the king. 

So, if he pleads ſo much as ſhews that the defendant has title to 
the poſſeſſion, it is ſufficient ; for an information of "intruſion is in 
the nature of treſpaſs ; as if the defendant, by her plea, ſhews that 
ſhe has a jointure of a third part, without anſwering to the reſidue; 
for by that ſhe has the poſſeſſion of the whole in common with the king. | 
Semb. Mo. 370. 376. 

So, a terre-tenant may plead payment, or matter which goes in 
diſcharge of the land, without ſhewing a title. Hard. 230. 

If in an information for intruſion the defendant pleads his title, he 
ought to ſhew a good title. Mo. 385. f 
And therefore, if intruſion be alleged in M. Marſh, it is not ſuf- 
ficient to ſhew a grant by patent of &. Moro, without an averment 

gue eft eacem. Sav. 48. 

And if he pleads ſuch grant, and concludes with a traverſe, ab/que 
hc that he is guilty of the land in the ormation, it is bad. N. 
Sov. 34. 

If he pleads that A. was ſeiſed, and died ſeiſed, and the land de- 
ſcended to the defendant ; for a deſcent does not bind the Ling, X. 
Sav. 45. 

If he ph leads that an abbot and convent, ſeiſed in 60 leaſed * 
years to A., which eſtate the defendant has; for he cannot make 
title to a term by a que eflate. Semb. Dy. 238. 5. | 

But if the title ſhewn by the defendant be defeCtive in aan ie 
the attorney-general does not demur, but joins iſſue upon a fact al- 
leged, which is found againſt him, he ſhall not afterwards take ad- 
vantage of the defect. Dy. 238. 6. 

[Defendant cannot plead ſeveral matters by 4 Ann. c. 16. for 
amendment of the law. Attorney-General v. Allgred, P. 16 Gor. 2. 
Parker, 1.] | 


D 75.) Replication. If FA plea alleges ſeveral 1 fats the Ling, by 
his prerogative, may traverſe them all, though a common perſon 
ought to traverſe but one. Sav. 19. 

the plea alleges a title, which avoids the poſſeſſion i in the king 
ſuppoſed by the information, the king need not maintain the inform- 
I ry 54 traverſe the title alleged by the plea. R. Sav. 6 I. 

Fide py (D.85 | 

But it; is ien, if th king, by his replication, 11 fo 
7 Wy title as encounters a information, without anſwering * 

OL . | to 


* 


9 
* 


„ rar 


to the whole title alleged by the defendant; as, if an information be 
for intruſion in the moiety of. a manor, the defendant ſays, A. was 
ſeiſed of the whole, and died ſeiſed, by which there was a deſcent to 


the defendant ; it is ſufficient to traverſe, abſque hoc that he died 


ſeiſed of ſuch moiety. R. Sav. 61. 
76.) Verditt. ] If intruſion be alleged in twenty acres, and the 


verdict finds the defendant guilty only in twelve acres, and in the ręſidue 


nm guilty, judgment ſhall be for ſo much, and he who purſues for the 
king ſhall take poſſeſſion at his peril. R. Sav. 28, 

If a declaration be for intruſion in twenty acres in A. and twenty 
teres in B., and the defendant is found guilty of ten acres, without 
_ ſaying in which vill, yet it ſhall be good. Dub. Sav. 35. 

If there be a verdict for the king, judgment ſhall be for the king, 
though the defendant dies. Sav. 57. | 


(D 77.) Judgment and execution.) The judgment in an inform- | 
ation for intruſion for the king ſhall be, that the defendant amoveatur 
Sav. 35. The judgment ſhall be, quad capiatur pro fine, 


de paſſeſſion. 


and thereupon there ſhall be an injunction for the poſſeſũon; for the 
king is ſuppoſed in poſſeſſion. R. Hard. 460. 462. 125 
If the information charges intruſion, and that he cut trees, Sc. 
the judgment fhall be alſo for damages. ©, Sav. 49. | 
After judgment, execution ſhall be ſometimes by injunction. 
35. Hard. 460. | | 
Or, by amoveas manum. Sav. 35. Hard. 462. | 
And thereupon every party to the information, or claiming under 
him, ſhall be removed from the poſſeſſion. Hard. 460. 462. 
But a ſtranger to the inf | 
for on an information no judgment of ſeiſin is 
habere facias ſciſinam go. R. Hard. 460. 462. 


Sav. 


D 78.) Remedy againſt the king. By petition.) The king, cannot 
or he cannot command himſelf. 4 Co. 55. a. Vide 


be ſued by writ, 
Action, (C 1.) | | | 

And therefore, where the king is ſeiſed by matter of record, or by 
matter of fact found by office upon record, he who has right ſhall 


be, by the common law, put to his petition of right, in the nature 


of a real action, to be reſtored to his inheritance, or freehold. R. 
4 Co. 55. a. K. per all the J. 4 H. J. J. b | 


So, in all cates where the king ſeiſes the lands or goods of a ſub- 
ject, without due order of law. Stamf. Prær. 72. b. 


So, if the king enters into the land of another, without title or 


office found. Stamf. Prar. 74. a. b. | | 
in his hands. £4. Somers's Arg. 811. | 
Or, does not pay a debt, wages, c. Ld. Somers's Arg. 85. 


And in all cafes where a traverſe, or monſtrance de droit, does not 
lie, ſuit ought to be to the king by petition ; as, if the king be entitled 


by double matter of record. Stamf. Prer. 74. a. R. 3 Les. 15. 
Both records being removed into the ſame court. Lane, 58. | 
If the king be entitled by a record not traverſable ; as, by a re- 


coyery in the king's court, by aſſent without title. Sramf. Prey. 74. 4. 


/ 


S 


ation ſhall not be debarred of his entry; 
given, nor does an 


Or, does not pay an annuity granted by him, or iſſuing out of land | 
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By an erroneous judgment; for error ſhall not be allowed, withs ' 
out a petition. Stamf. Prer. 74. a.. 1 | 

If a ſtranger brings a at in capite, againſt the tenant of B., and 
recovers by default, though B. is not thereby out of poſſeſſion of his- 
ſeigniory, yet if the recoveror dies, his heir within age, and the king 
 ſeiſes the ward; B. ought to ſue for the ward by petition. Bid. 

So, in all caſes where a man has a right, and in the caſe of a- 
common perſon, his entry would be tolled, he ought to ſue to the 
king by petition; as, if A. difſeiſes B. and dies ſeiſed without claim 
made, and then it is found by office that A. held of the king in capite: 
B. has not any remedy but by petition. Stamf. Prær. 74. 3. 

So, in all caſes where the entry would be tolled, if the land was 
in the hand of a common perſon. Bid. | | . 
Or, where the party controverts the king's title. Per Holt, Skin. 608. 
But where the king ſeiſes lands, or enters without title or matter 
of record, if he who has right be permitted to enter, his entry is 

not unlawful, nor ſhall it be an intruſion upon the king. Bid. 

So, if the king in ſuch caſe grants to another, he may enter upon 
the patentee without petition. Mid. | 

So, though an office finds a title in the king, and a grant, if it 

appears by the ſame office that the fact is miſtaken. R. Dy. 101. a. 
So, where an eſtate is forfeited by attainder, gc. none can ſue by 
petition before office found; for till office the eſtate is not veſted in 
he king. Ton. 78. | IK. 
If A. be attainted in B. R., and it be found by inquiſition in the 
Zxchequer that he was ſeiſed of the manor of D., this will not be 
double matter of record, the attainder not being in this court, to 
ntitle the king, that a ſuit by the owner ought to'be by petition. 
Laue, 58. | | SS N 


{ 


(D 79.) Io whom the petition ſhall be.] Suit ſhall be to the king by 

ctition, for goods as well as for lands. Stamf. Prer. 72. b. 75. b. 
So, it ſhall be for land, where the king is ſeiſed en autre droit. 

dam. Prer, 75. b. | | 

But ſuit by petition ſhall not be to any other but the king. Lid. 


Not to the queen; for the has no ſuch prerogative. Did. 
Nor, to the prince. Did. | 


D 80.) How the proceeding upon it fhall be.) A ſuit by petition 
nay be to the king in parliament, or in Chancery, or other court. 
If it be in parliament, it may be eſtabliſhed y aft of parliament, 
r purſued as in other cafes. Stamf. Prer. 72. b. | 
Upon petition out of parliament, or there (if it be not purſued as 
ſtatute) it ſhall be indorſed by the king, ſoit droit fait, and then de- 
vered to the chancellor. Stamf. Prær. 73. a. Mo. 639. 
Or, a petition may have a ſpecial concluſion, that the king com- 
and his juſtices of B. R. or C. B. And if it be indorſed accord- 
7 it ſhall be purſued there. Stamf. Prer. 73. 0. YE 
2 petition be delivered to the chancellor, there ought to be an 
quiſition which finds the right of the party, before the petition be 
epcnding, or there be any proceeding upon it. Stamf. Prer. 72. 6. 


xcept where the attorney-general confeſſes the ſuggeſtion. Skin. 608. 
4. Somers's Arg. 41. | | 


F 2 | | | If 
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If the inqueſt finds for the king, there ought to be another in- 
quiſition, till a title be found for the party. Stamf. Prer. 73. a. 

If a petition be indorſed to B. R. or C. B., it may be proceeded 
upon without an inquiſition; for the indorſement warrants it. Stamf. 
Prer. 73. b. 5 | 

So, where no office is found to entitle the king, the party may 
purſue a petition, without an inquiſition for him. R. Mo. 639. . 

After a commiſhon, whereon a title is found for the party, before 
he can interplead with the king, there ought to be a writ to inquire 
of the king's title. Stamp. Prær. 73. 6. ny 

And this, in all caſes where a petition was in parliament, or elſe- 
where, where land was in the king's hand, or granted to another; 
for after iſſue found, upon petition, for the party, the king ſhall be 
concluded for ever. Ibid. £ al 

If the land be granted to another, there ſhall be a /cire facias alto 

- againſt the patentce. Bid. „ 

So, where a petition diſaffirms the king's poſſeſſion, there ought to 
be four-writs of ſcarch to the treaſurer and chamberlains of the Ex- 
chequer. Mo. 639. | 


ut writs of ſearch are not neceſſary, where the petition affirms the 
king's poſſeſſion; as, upon a petition of right of dower. R. Mo. 639. 


(D 81.) By monſtrance de droit. When it lies by the common Haw.) 
By the common law, a man might ſue to the king by mon/trance de 
arvit, if his title had appeared by the fame record by which the king 
was entitled; as, if the king was entitled by an alienation in mcr!marn, 

urchaſe from his villein, from an alienee, eſcheat, and the ſame. 
oſhce which found for the king, found alſo the title or intereſt of the 

party. R. 4 Co. 5 5. a. Per Holt, Skin. 609. | 

So, if his title appear by another record of as high a nature; as, if 
2.conveyance be to the king, upon condition to be void, if a fine be 
levied, or a recognizance given, or other matter performed, , which 
muſt be upon record; if he who made the conveyance levied the fine, 
gave the recognizance, Sc. he may have a mon/trance de droit by the 
common law; for the performance appears by the record as high as 
he conveyance. 4 Co. 5 5. b. K. 4 H. 7. J. 6. . 

Bo, though the performance of the, condition be not upon record, 

if it be afterwards found by office. 4 C. 55. b. 

- So, if the title of the party be not found by the fame or another 
record, whereupon he ſues to the king by petition, and an inquiſition 
be granted upon the petition, finding his right; he afterwards may 
have a monſtrance de dreit by the common law. 4 Co. 57. 6. 

But, if the title of the party does not appear by. the record, which 
finds a title in the king, nor by any other record as high, he cannot 
have a monſtrance de droit by the common law, but ought to ſue to 
the king by petition. 4 Co. 55. b. Lord Somers's Arg. 75, 

. Thouph it appears by the return of the ſheriff, mayor, c. to 
diem clauſit extremum, or other writ ; for the return, though filed 
upon record, is not ſo high as an office found per ſacramenta proborum 
hamanum. 4 Co. 55.6. g | wor 7 ces Be 

So, if the title of the party. found by a miniſterial record, as at 
inqueſt before an eſcheator, &c. when 4 king's title appears by 3 

judicial record, as an attainder, judgment, Sc. which is higher 
4 Co. 56. 4. | | „ (D82) 
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D 82.) When, by flatiite.] 80, now by the ff. 36 Ed. 3. 13. lands 


n- 

being ſeiſed by inqueſt of office before the eſcheator, any who will 
ed claim the lands ſeiſed ſhall be heard to traverſe the office, or otherwiſe 
nf. ſhall have a monftrance de droit. 66 "LED . 

And therefore, When an office is found, which is traverſable dy 
ay that ſtatute, the party may have a monſtramce de droit. 4 Co. 59. a. 

Though he be not put out of poſſeſhon by the office. Bid. 
re Though the king be entitled by matter in pais, found by record; as, 
Ire by purchaſe of his villein, alienation in norimain, &c. Did. k 

5 So, if the king be entitled by office, or matter of record, which is 
ſe- traverſable, but, being true, cannot be traverſed, the party may have 
T5 a monflrance de droit. Stamf. Prer. 71. | | 
be As, if it be found that the king's tenant died ſeiſed, and the land 

| deſcended to his heir; where A. recovered againſt him before his 
Uo death, but he died before execution. Stamf. Prer. 71. a. 

Or, the tenant diſſeiſed me. Stamf. Prær. 71.0. 4 Co. 54. 3. 
to But, where the king was entitled by double matter of record, the 
L- party could not have a monftrance de droit, till it was given by the 

| J. 2& 3 Ed. 6. 8. Stamf. Prer. 71. b. Or the title of the party be 
the found by one of the records, or he pleads to one, nul tiel record. 

39. Stam ,. Prer. 72. a. ES | b 

In all caſes where the party may have a traverſe, or monſtrance de 
70.) droit, he may enter, or have an action, if the king grants over the 
de land. 4 Co. 59. B. | 5 += n 
ing A momftrance de droit lies only in Chancery, or the Exchequer, ex- 
zin, cept in ſpecial caſes. Per Holt, Skin. 609. 
me The mon/trance de droit recites tlie inquiſition found for the king, 
the and then ſhews the right of the party, and prays an amoveas manum. 

Co. Ent. 402. - © | 1 = 

if f the attorney- general confeſſes the title of the party, judgment 
be ſhall be, quad menus Domini regis amoveantur. 4 Co. 5 7. 6. 
ich If he replies to the title of the party, and afterwards confeſſes it. 
ne, 6%. Ent. 404. be Es 

the Or, if found for the party by verdict, or upon demurrer. 4 Co. 57. b. 
1 as Cs. Ent. 406, b. | 7. | 5 

So, there ſhall be judgment alſo for the meſue iſſues and profits. 
rd, Stamf. Prev. Tl. a2. ST | | 

| If the plaintiff, in a monflrance de droit, has no title, he ſhall be 

ther nonſuited. Sal. 448. | : 
tion And he cannot have judgment, though the king has no title, if he 
may himſelf has no right. Bid. | | 

If there be a monſtrance de droit, upon an inquiſition in Chancery, 
nich and upon that the attorney- general demurs there, it ſhall be delivered 
mot into B. R. by che hands of the chancellor, and there determined. 

& do Sal. 448. 5 8 ; oo 

| But if the right of the plaintiff in a monſtrance de droit appears, or 

to a may be collected by the inquiſition, or the inquiſition be falſiſied by 
filed it, judgment ſhall be for the plaintiff, and the inquiſition, as to him, 

rum [hall be avoided. R. Sal. 448. 0 

0 D 83.) Traverſe of . When it lies by the common la.] By the 

by 3 common law, where the king was nated by oihc2, though it was 

* alſe; the party could not have a traverſe to the office. 4 Co. 56. a. 

2. ; 


FZ . Nor, 
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Nor, could avoid it without petition. Stamf. Prer. 60. b. 13 Za 4. 


* 


. 
o 


or miniſterial, conveyance of record, or matter of fact found by office 
. of record. R. 4 Co. 55. a. WIG 1 
I Though the office concerned only a chattel real. 4 Co. 56. 4. Vide 


infra. © 


or done waſte; or made a feoffment by colluſion, &'c. whereby the 
king is entitled only to his action a, facias againſt his tenant, in 


. 8. a. Vide ſupra. 


\ 


8. a. Lord Somerss Arg. 77. 8 | | 
Nor, where the king was entitled by-any matter of record, judicial 


But, where the office did not give 2 ſciſin or poſſeſſion to the king, 
but only entitled him to an action for recovery of the land; in ſuch 
action the party might traverſe the office by the common law. 4 Co. 


. » . 


As, if an office finds that the king's tenant has ceaſed for two years, 


which the tenant may traverſe the egſer, waſte, colluſion, Wc. Ilia 
So, by the common law, an office, or inquiſition for goods or 
chattels perſonal might be traverſed. Stamf. Prer. 60. a. 13 Ed. 4. 


As, if A. be attained for treaſon, or felony, or outlawed in debt, 
treſpaſs, &'c. and an inquiſition finds that he had ſuch goods at the 
time of the felony or outlawry; a ſtranger, who has the property, ti 


may traverſe it. R. 4 Ed. 4. 24. a. 


heir within age, he ſhall be received to traverſe in Chancery, that the 
land was not ſeiſable. 1 Ss But 


[If a term for years is found and ſold on an inquiſition on an out- ti 
lawry, a mortgagee, not in poſſeſſion, ſhall be allowed to plead to the qi 
inquiſition. Semb. Rex v. Blunt, P. 1722, Bunb. 104. | 
[On outlawry, inquiſition thereon returned, /evar: iſſued, and off 
money levied, he who has a ſtatute-merchant, and is in poſſeſſion of os 
the land, may, on motion, have time to plead to outlawry and in- 
quiſition; and, on giving ſecurity, have . money in the ſheriff's en 
hands repaid him. Rex v. Tollet, H. 1722, Bunb. 123. . or 
[If on inquiſition a man is found poſſeſſed of a term in right of his of 
wife, and after his death it is ſold on venditiani expunas, the widow ow 
ſhall be permitted to plead to the inquiſition, though ſhe has defended ſuc 
an ejectment brought by the purchaſer, and filed a bill in Chancery. Bui 
Waits v. Robinſon.) | | 1 55 | 8 
So, offices for information only are traverſable; as all offices under not 
the Exchequer ſeal. Sav. 130. | 1 fror 
But, where by office, or ſtatute without office, a particular eſtate thal 
is veſted in the king, he, in the reverſion or remainder dependant for 
upon the eſtate veſted, may enter upon the king, (his eſtate being bett 
determined,) wit! Hut traverſe, or amoveas manum. X. Sal. 469. 8 
So, if it be found by inquiſition, that A., outlawed in a perſonal four 
action, was ſeiſed of lands, which B. claims, and the eſcheator takes by © 
the profits by this falſe office: B. may diſturb him, without a traverſe. in ag 
Stamf. Prær. 67. | | | 86 
[When an inquiſition is traverſed, ſecurity is taken to the value of title 
two years profits of the lands. Rex v. Barlow, in St. T. 1718, heir 
Bunb. 25.1! 8 trave 


(D 84.) When, by fcatute.] And now by the /f. 34 Ed. 3. 14. where 
lands are ſeiſed upon an office of the eſcheator, finding that the king 
tenant aliened without leave, or held by knight's ſervice, and died, his 
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But this ſtatute „ _— to 0m found 2 brevis aut 
i/ionis, not virtute officit. Stamf. Prer. 60. a. 4 Co. 57. a. 
_ if the traverſe is found for the party, he ſhall not have judg+ 
ment till a writ of procedendo ad judicium be awarded. Bid. CY 

By the ft. 36 Ed. 3. 13. if land be ſeiſed by an office before the eſ- 
cheator returned into Chancery, a. man, who challenges the lands 
ſciſed, ſhall be heard without delay to traverſe the office, c. and 
thereupon there ſhall be a final diſcuſſion, without waiting for any 
other commandment. | 5 1 | 
And the laſt ſtatute allows a traverſe to all offices found before the 
eſcheator. Stamf. Prer. 61. a. 4 Co. 57. 6. | 

And to offices found before commiſſioners, as well as before the 
eſcheator. Stamf. Prer. 61. Ph | 

And by the /. 8 H. 6. 16. it is extended to all aggrieved by the 
' inqueſt, though not put out of poſſeſſion by the eſcheator. | 

And therefore, in all caſes, where the king is entitled by office, 
the party-grieved may traverſe the point, by which the king is en- 
titled ; as, if an office finds a tenure in capite, the tenant may traverſe . 
the tenure. Stamf. Prer. 62. a. _ | | 

So, he who has title, if he ſhews his title, may traverſe before his 
title be found by record. Stamf. Prer. 63. b. x 

So, by the ff. 2 & 3 Ed. 6. 8. if any be untruly found heir, luna» 
tic, ideot, or dead, the party grieved may traverſe the office or in- 
quiſition. | ES 
Or, any be entitled to an eſtate of freehold in lands, found by 

office or inquiſition to belong to a perſon attainted of treaſon, felony, 
or premunire; though the king be entitled by double matter of record. 

But thoſe ſtatutes do not allow a traverſe, except where the king is 
entitled by the office; as, if A. be attainted for high treaſon by verdict 
or act of parliament, Sc. and it is found by office, that at the time 
of the treaſon he was ſeiſed of ſuch lands, which B. claims as his 
own; B. cannot traverſe the office, without ſaying, that there is na 
ſuch record of attainder. R. 4 Ed. 4. 21. 29. a. Stamf. Prer. 61. b. 
But this was remedied by the /. 2 & 3 Ed. 6.8. 

So, a man ſhall not be allowed to traverſe the office where he can- 
not be aided by an office to the contrary ; as, if an office finds a tenure 
from the king, and that the tenant is dead, and A. is his heir; A. 
thall not traverſe the office, that he is nat heir, if the tenure be true; 
for if another office ſhould find him not heir, it does not avail; for the 
better office ſhall be taken for the king. Stamf. Prer. 61. b. 

So, if the tenant dies ſeiſed of lands in divers counties, and A. be 
found his heir of full age, by office in one county, and within age, 
by office in another county ; he cannot traverſe that he is not with- 
in age. Stamf. Prær. 62. a. | Hh 5 
So, none, who has not title, can traverſe an office which finds a 
title in the king; as, if an office finds a tenure in capite, and that the 
heir is within age; the lord, who claims a tenure in ſocage, ſhall not 
traverſe the tenure in capite; for he has no title to the wardſhip. 
Stamf. Prer. 63. a. | 5 | 
Nor, a feoffee, without making to himſelf a title by feoffment, 
licence, alienation, & c. Bid. | | | 

And it is not ſufficient to ſhew a title by eſtoppel; as, a fine, &c.; 
for the king ſhall not be es Stamf. Prer. 64. a. 

| 4 | | Sa, 


— 
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So, it is not ſufficient, if he does not traverſe all titles, which the | 


king bad at the time of the traverſe. Stamp, Prer. 64. b. 
So, a termor for years cannot traverſe an x "Io which finds the 
inheritance or freehold in the king. Stamf. Prer. 62. b, Semb. cont, 


4 Co. 58. 4. 


But now by the A. 2 & 3 Ed. 6. 8. a leſſee, i or any 


who has a rent, or other profit apprendre out of lands, Oc. in an in- 


quiſition, where the king is entitled, ſhall hold and enjoy his term or 


intereſt, as if no inquiſition had deen found, or his leaſe or intereſt 
had deen found oy ſuch office. | 


And it is ſufficient for the leſſee, c. to ſhew his intereſt, &c. 


without alleging ſeiſin in another under whom he claims; for the 
title to the inheritance is not traverſable, where the leilee, Se. only 
ſupplies the defect of the office or inquiſition. , 

[To an inquiſition on an extent on an outlawry, the defendant, as 
rerre-tenant, may plead that the party outlawed is dead, without ſet- 
ting forth a ſpecial title. Rex v. Barnfield, H. 1721, Bunb. 102.] 

[A writ of diem clauſit extremum ſhall not be ſet aſide on motion, 
for defendant may plead to the inquiſition. Rex v. Michener, M. 
1722, Bunb. 118.) 

The traverſor of an inquiſition of lunacy found for the king, ſhall 
be confidered as a defendant, and therefore the record ſhall be made 
up, and carried down to trial by the proſecutor, Rex v. Roberts, P. 
17 G. 2. Str. 1208.] 

Fet, the heir, Ec. ſhall not traverſe the office, without an office 
which finds him heir. R. 7 Co. 45. 2 Cre. 186. Vide ante, (D 82.) 


(D 85.) Remedy for the ling. . hat privileges the king ſhall have in 
ſuits.) The king, by his prerogative, may ſue in what court he 


| pleaſes. Sav.g, 10. P. N. B. T 
When the revenue is concerned in the event of a cauſe, it ſhall. 


be removed from any other court where action brought, into the 
office of pleas in Scac. Lamb v. Gunman, J. 24 & 25 G. 2. Parker, 
143.) 

If the defendant dies, the action by the king does not abate. 
2 Cro. 481. 


So, the king may lay his action in he county he pleaſes, in any 


perſonal action. 1 Vent. 17. 1 Sid. 412. Vide Delt, (G 12.) 

So, for lands in any county, he may lay his action! in the Exchequer, 
and try it in that court. Saw. 10. 

So, he may have a bill for taking of goods in Middleſex, and intrud- 
ing into lands in the county of N.; for, upon nor guilty, a venire facias 
goes to each county. K. 4 Leo. 26. 


Information in Scac. for loading woollen yarn for exportation, may 
be ia id in any county; the offence is tranſitory, and there are no ne- 


ative words in the fatute (12 C. 2. c. 32. ). Attorney-General v. Browſe, 
7. 1727, Bunb. 236. Attorney-General v. Hines, H. 31 G. 2. Parker, 
182, ] | 
[IF on a commiſſion. to inquire whether A. is an alien, it is found 
againſt the king, he cannot have another new commiſſion into the 
ſame count y, but he may have a melius inguirendum; and if that alſo 
is found againſt the king, it is concluſive; if for him, A. may traverſe. 


A parte Daupleſſis, J. 1754. 2 Veſey, 438. | 8 


1 
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So, the king may amend his declaration in the ſame term. 
au. 65. But not in another term. R. 13 Kd. 4. 8. a. | 

So, in an information of intruſion, if the defendant makes a ſpecial 
title, he ought not to traverſe the intruſion, but the matter, upon 
which by the information he is ſuppoſed to be an.intruder. Per 
Manwod Ch. Bar. Shute cont. Sav. 2. Vide ante, (D 74.) 

In an information in the Exchequer (if the king appears entitled by 
matter of record, Yau. 64.) if the defendant pleads in bar, and 
traverſes the matter of the information, the king need not maintain 
his information, but may traverſe the matter alleged by the plea. 
2 Cro. 481. Sav. 04. | | . 155 | 

So, in a traverſe of an office, which finds a title to the king, the 
king may traverſe the title of the party, or maintain the office, at his 
election. Stamp. Prær. 65. a. Vau. 64. N 
So, if tlie king has ſeveral titles traverſed, he may maintain all, or 
only one, at his election. Stamf. Prær. 65. a. | 

So, the king may waive his replication in another term, when the 
defendant is ready to rejoin. R. 2 Rol. 41.- | | 

So, in an information the king may waive his demurrer to the de- 
fendant's plea, and reply to iſſue. Cro. Car. 347. Yau. 65. Hard. 

55. Pl. Com. 322. a. | „ | 

[If defendant pleads, and attorney-general does not reply or de- 
mur in reaſonable time, the court may give judgment for defendant 
as if plea confeſſed; but attorney- general ſhould firſt be attended. 
Rex v. Mufters, H. 18 G. 2. Parker, 50. 1 

And the defendant cannot waive his plea, and plead the general 
iſſue, without the conſent of the attorney-general. Cro. Car. 347. 
2 Rol. 41. 5 N | 

[1f on a ſcire Jar out of the petty bag to repeal letters patent, 
one defendant has pleaded to ifſue, and as to the other demurrer was 
joined, the king may bring on either the trial or the demurrer firſt, as 
he pleaſes. Rex v. Hare and Mann, H. 6 G. Str. 266.) 

50, after iſſue joined, the king may waive the ifſue, and demur. 
Stamf. Prer. 65. ö. In the ſame term. Vau. 65. Hard. 45 5. Pl. 

Com. 322. 4. | 
Or, take another iſſue in the ſame term, though not in another 
term. Stamf. Prær. 65. b. Vau. 65. 13 Ed. 4. 8.a i 

But, if the king joins ifſue upon a traverſe of his title, he cannot _ 
afterwards waive it, to traverſe the title of the defendant. Serb. 
Vau. 64. 1 Mod. 276. R. 13 Ed. 4. 8. a. | | 
80, in the Exchequer, no niſi prius ſhall be granted where the king 
3 a party, where the attorney-general does not conſent. Sav. 2. 
So, the trial ſhall be at ni prius, and not in bank, if the king by 
letter requires it. Cro. Car. 349. | | OO 
c 1 it be upon an indictment removed by certiorari. Cro. 

ar. 348. | Ce | | 

So, the king ſhall take advantage of an eſtoppel, though no party 
to the record; for he is always preſent. Vide Eſtoppel (D). 

So, if a title appears upon record for the king, the court ex officio 
ſhall judge it for him. Cro. Car. 590. | | | 

So, if the attorney-general confeſſes the plea of the party, and 
thereupon he be diſcharged, where the pled is no bar in law, the 
king ſhall not be bound; for though a confeſſion by the attorney- 


general 
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general i in a matter of fact binds the king, it is not ſo in a matter of 
bo. Semb. Hard. 170. 
But after a diſtringas, and jury returned upon it, the attorney. 
"_— cannot at his pleaſure ſtay trial. Q. 4 Leo. 32. 
Neither can he waive the iſſue after verdict. , Hard. 455. 
[Priſoner at the king's ſuit, brought up by habeas-corpus, cannot 
be committed to the Fleet without conſent of the crown, becauſe 
the king may chuſe to commit him to no: priſon he pleaſes.) 
Barnes, 385. 388.] 


4 36) No time runs AY the king. 3 So, the king ſhall not be 
prejudiced by his neglect to purſue his right. 

90, where the king is patron of a church, a lapſe does not incur 
for not preſenting within ſix months. Vide Egle, (H. 6. 9. 11, 12.) 

So, if the king's goods are wrecked, the lord ſhall not have them 
for the king's not proving his property within a year and a day; for 
he may do it at any time. 2 Inf. 168. 

If ho king's debt be not recovered hefore another takes execution, 

the king ſhall not be prejudiced; for nullum tempus occurrit regi. 
Hard. 25. Vide Dett, (G 8.) 
By M. Ch. 9 H. 3. 29. nullus liber homo capiatur, impri iſonetur, dif- 
ſeifietur de libero tenemento, libertatibus, liberis conſuetudimbus ſuis, utla- 
getur, exuletur, aut aliquo modo deſtruatur, nec ſuper eum ibimus, aut 
mittemus niſi per judicium parium ſuorum, vel per legem terræ. 

Nulli vendemus, nulli negalimus, aut differemus juſtitlam, aut rectun. 

And therefore the lands or goods of none ſhall be * by the 
king, except by courſe of law. 2 Inft. 46. 

[By far. 9 G. c. 3. 16. the king ſhall not ſue, c. any ph Se. 

for any lands, Qc. (except liberties and franchiſes) on any title which 

has not firſt accrued within ſixty years before the commencement of 

ſuch ſuit, unleſs he has been anſwered the rents within that time, or 

they have been in charge, or ſtood inſuper of record, and the ſub- 
ject ſhall quietly enjoy againſt the king, and all claiming under him 
dy patent, Oc. 

[This extends not to eſtates i in reverſion or remainder, or limited 
eſtates.] ' 

[Theſe lands ſhall AM held on the uſual tenures, . 

[Uſual fee- farm rents confirmed. ] | 

[Putting in charge, ſtanding inſuper, Qc. good only when on ver- 

ict, demurrer, or hearing, the lands, Qc. have been given, ad- 
judged, or decreed to the king. ] 


(D 87. ) The revenue of the ling ; how diſpo ofed. The perſonal revenue. 
No officer, nor all together, can * ifpoſe of the _ 8 treaſure ex officio. 
2 Rol. (180.) 1.35. 11 Co. 91. b. ve Trang g. 57. 

Though it be for the honour or profit of the king 2 Rl. (180.) 


J. 

5, che court, or barons of the Exchequer, cannot diſpoſe of the 
king's treaſure out of his Exchequer to a grantee of the king, by any 
judgment upon the exhibiting of a patent to them. R. per T 4 
Lord Chancellor Somers, 5 Mod. 46. 62. Cont. per Holt and other 5. 
Skin. 611. e n x 128. 6 4 

So, no treaſure can ſed of, but by the great or privy ſe 
Lord Somers's Arg. $6. ry ; pre 3 Not 
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Not by warrant of the treaſurer and under- treaſurer. 11 Co. 91. 
Lord Somers's Arg. 58. | 


- * 


| So, every one who receives money iſſuing out of the Exchequer, 
without due warrant, is accountable for it. Mad. 271. Vide Dett, 
I. 
2 by the writ or warrant of the king, or the barons of the Ex- 
chequer, to a ſheriff, &c. ſuch payment may be directed out of the 
mo::cy in his hands, which, upon producing ſuch warrant, ſhall be 
allowed upon his account. Mad. 248. = 
And upon ſuch warrant the ſettled alms and liveries 'were uſually 
paid. Mad. 248. „ N b 

And frequently ſums for the ſervice or debts of the king. Mad. 250. 

So, upon a bill of ſuch expence made, c. the Chancellor iſſues a_ 
writ of allocate, Mad. 271. | - 

So, the king iſſued ſometimes by way of preſt, or impreſt, out gf 
the receipt of his Exchequer, &c. money for ſuch a ſervice; for 
which the receiver became accountable to the king. Mad. 266. 

And ſuch impreſt was upon a writ or mandate of the king, under 
the great or privy ſeal, directed to the chief juſticier and barons, or 
to the treaſurer and chamberlains, and founded upon a bill or certifi- 
cate of the Exchequer, or other matter of record. Mad. 268. (Reg. 
192, 193.) | | 5 f 1 

| 05 by a liberate directed to the treaſurer and chamberlains, com- 
manding them liberare de theſauro naſtro ſuch a ſum. Mad. 268. 

(Reg. 192, 193.) 9 8 | ; 

And ſuch /berate_ was pro hac vice, or for a payment annuatim, 
which is called a dormant or current /iberate. Ibid. 


D 88.) The lands and real revenue.) The king may diſpoſe of his 
lands and other real revenue of inheritance, by his patent, to others, 
"when he pleaſes. Pl. Com. 213. . ; | 

And not only lands, which he has by deſcent or purchaſe, but alfo 
which are ſettled upon him, his heirs and ſueceſſors, by parliament. 
R. 5 Mad. 47. 55. Skin. 602. 60g. „„ 

So, the cuſtoms, exciſe, c. given to him and his heirs. 5 Mod. 
56. Skin. Goa. 1 1 5 | 1 

So, the king may mortgage his lands. | 

And the mortgagee ought to demand the money at the day, at the 
. of the Exchequer ; otherwiſe the king may re- enter. R. Mo. 
550, 7. | | | ner | 
So, the king may grant a rent-charge, or annual ſum, to be paid 
out of his poſſeſſions or revenue. Per Holt, Skin. 607. | 

And if he grants an annuity, or annual payment of a ſum, it does 
not charge his perſon, but his poſſeſſions. Shin. 607. | Ne 

And ſuch annuity or rent-charge is aſſignable to another, in part 
or in the whole. Bid. 3 | 

So, the king may convey lands, of which he is ſeiſed in right of 
the duchy of Lancaſter, by feoffment, and there ought to be livery 
by attorney. R. 1 Lev. 29. Not when united to the crown. Pl. 

214. a. ho 5 ' | 

But by the F. 1 Ann. 7. f. 5. all grants, c. by the queen or her 
ſucceſſors, after the 2 5th of March 1702, of any manors, lands, &&'«c. 
(advowſons of churches and vicarages excepted,) ſhall be void, except 

: 7 | | | | made 


o 


with that view.] 


* 


76 PREROGATIVE. 


made for a term 4 thirty-one years or under, or for three lives, or 
for a term determinable on one, two, or three. lives, or in reverſion, 
making up the term of thirty-one years, or three lives, &c. to com- 
mence from the date or making, ſubject to waſte, and reſerving the 
uſual rent or more; or, if no rent before, reſerving a rent, not leſs 
than a third part of the clear yearly value, N to the queen and 
her ſuccefſors during the whole term. 

Provided building leaſes may be for fifty years, or three lives, c. 
And the hereditary exciſe, revenue, of the poſt-office, firſt- fruits 
and tenths, fines for writs of covenant and entry at alienation office, 

poſt-fines, wine-licences, ſheriffs' profers and compoſitions, and 

ſeizures for uncuſtomed and prohibited goods, ſhall not be alienable, 

but for the life of the king, who grants them. x 

[Stat. 17 G. 3. c.17. directs Enfield Chaſe to be divided and in- 

cloſed.] 

[N. B. It is ſurmiſed this act will lead the way to the improve- 
ment of other of the king's lands, now yielding little profit, and that 
it was promoted by the carl of * 323 — of the _ 


O 89:) When lands ſhall be divefted out of the bing By office.) As 
the king takes by matter of record, ſo, generally, his eſtate ſhall not 
be deveſted, without office, or * matter of record. 

As, if land be given to the king by deed enrolled, upon a condi- 
tion; the grantor cannot enter for the condition broken, without 
office. 

But where the king's eſtate depends upon the eſtate of another, if 
the former be defeated, the remainder to the king ſhall be deveſted, 
without office; as, if land be granted to A. for life, with power of 
revocation, remainder to the king; if the uſes are revoked, the king's 

remainder is deveſted without more. R. 2 Rol. 215. I. 45. 
3io, if an eſtate be demiſed to A. for life, remainder to the king, 
upon condition, that if the leſſor pays to A. 10/. he ſhall re-enter; 
if he pays he may re-enter, and deveſt the remainder in the king 


without office. R. 2 Rol. 215. 1.35. Mo. 546. 


(D go.) By judgment. Ouſter les mains.] If upon a petition, 
. monſtrance de droit, or traverſe, the plaintiff recovers, judgment ſhall 
be given quod manus domini regis amoveentur”; and thereupon a writ 
of oufter les mains goes, which 1s to the effect, that the plaintiff ſhall 


have = _ ſeiſed by the * out of the king s hands. Stamf. 


Prær. 77. 5. 
Pics ante, (D 82.) 


Przrogative Court, 
Vide Courts, (N 2.) 


ms (@ OY 3 Ww  * 


9 cuſtody of a gaol, c. Co. L. 114. 6. I A 


PRESCRIPTION. | 
(4) Who may make it. | 

A LL preſcriptions muſt have a legal origin; but cuſtoms need 

= 6 Co. 59- Hob. 86. 1 Vent. 383. 386. 11 Mad. 148. 161. 


Dougl. 126.] 5 . ; „ 1 
A preſcription, regularly, ought to be, by a man, in him and his 


| anceſtors, or in him and thoſe quorum ftatum ille habet, or by a cor- 


poration, in them and their predeceſſors. Co. L. 113. b. Vide poſt 
( Fa an officer may preſcribe in him and all thoſe quorum flatum 


abet. Kit. 106. 


So, the Chancellor may preſcribe, that he and all Chancellors, Er. 
have uſed, time whereof, c. though he be not a corporation, and has 
the office only at will. Bid. | | « 

So, the Ch. J. of B. may preſcribe, that he and all Ch. Juſtices of 
B. have uſed to grant ſuch offices: Mid. 8 

80, a ſerjeant at law, that he and all ſerjeants have uſed to be im- 
pleaded by bill, and not by original. 2 Rol. 264. J. 10. 

An attorney, that he and all attornies of the ſame court have pri- 
vilege. 2 Kol. 264. J. 15. . 15 Ws 
An under-ſheriff, that he and all under-ſheriffs have uſed to take 

ſuch fees. 2 Rol. 264. l. 27. | . 


(B) Who not. 


UT where an officer is only at will, it is more proper to allege a 
cuſtom, than to make a preſcription; as, the Ch. Juſtice of B. 
may allege a cuſtom, that _— Ch. Juſtice of B. hath uſed to make 
a grant of ſuch an office. 2 Rol. 264. J. 20. | | 
So, a ſheriff cannot preſcribe, that he and all ſheriffs have uſed, 
De. for he is but an annual officer, and removeable at will. 2 Rel. 
204-6 $3. +; | . 
8 preſcribe (for right of common) but ſuch whoſe intereſts 
are permanent; therefore tenant at will or for life cannot preſcribe, 
nor the 2ccupier of a houſe ; but they may in the uſage and cuſtom 
of the vill. Engliſh v. Burnell, P. 5 G. 3. 2 V. i 258. 
[A copyholder cannot preſcribe in a gue eftate, becauſe the freehold 
intereſt is in the lord. Doug. 713-] Lg | | 


7 


(0) What Things may be claimed by Preſeription. 


| ALL franchiſes or privileges, which a man may have without 2 


title appearing upon record, he may claim by preſcription z as, 
waifs, eſtrays, wreck, treaſure-trove, Sc. Co. L. 114. b. 2 Rol. 270. 
A 5. 5 Co.tog. Vide Waife. Vide Franchiſes, (A 1.) 
So, royal fiſhes; as, whales, ſturgeons, Oc. Co. L. 114. . 
So, a park, warren, &c. Bid. | ts; | 
So, fairs, markets, frank-foldage, toll, &'c. Bid. 


A corporation may be by preſcription. Bid. 


So, a man may claim preſcription, liberty to hold courts, 2 
court-leet, hundred, Se. ts doe 1-4» PE e 


So, 
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So, 2 man may claim by preſcription, to be tenant in common 
with another. Lit. /. 310. 2 Rol. 264. I. 32. 

So, a man may preſcribe to be exempted from ſerving on jurics; 

theſe exemptions arc not taken away by any of the ſtatutes cocern- | 


ing juries, Doug. Wy 


(D) What not. 


BUT inch or liberties, which cannot be ſeiſed as forfeited, 

before the cauſe of forfeiture appears upon record, cannot be 
claimed by preſcription ; as, bona et catalla proditorum, 2 felon. de 
fe, fugitivor., utlagat., aut in exigend. pofitor. Co. L. 114. a. 2 Rol. 
270. J. 20. Vide Waife (B-C—D). Vide Franchiſes, (A 2.) 

Deodand, ſanctuary, &c. Co. L. 114. a. Vide Waife, (E 1, 2.)— 
Abjuration (D). 

Privilege to make a corporation, coroner, conſervator 1. the peace, 
Se. Co. T. 114. Vide Franchiſes, (F 5.) 2 

To have a conuſance of pleas, &c. Co. L. 114. a. Vide Court., 
(P 3.) 

80 a man cannot make title to land, by preſcription. Co. Z. 114. 
5. 2 Kal. 264. J. 3. 

Nor can he claim to be joint-tenant with another; for the ſurvivor 
takes. Co. L. 195. 5. 

Let a man may claim a county palatine by preſcription, and in re- 
ſpect thereof, to have bona et catalla __ , &c. Co. L. 114. 3. Vide 
Franchiſes, ( D 1. ) | 7 


(E) What ſhall be a a 


(E 1.) Muſt be Time out of Mind. 


T O every preſcription there are two inſeparable incidents; time 
and uſage. Co. L. 113. b. Vide Copybold, (S 2.) 

Preſcription and time whereof no memory runs to the contrary, 
are all one in law. Lit. ſ. 170. 

And this is underſtood, not only of the memory of any one living, 
but alſo of proof by any, record or writing, or otherwiſe to the con- 
for that ſhall be ſaid within memory. Co. L. 115. a. 

Thus a leaſe of ground for fiſty- ſix years, to be a paſſage, ſhews 

it is not by preſeription; and ſuffering it to be uſed for three or four 
years after the expiration will not amount to a gift to * public, 
Rex v. Hudſon, T. 5 G. 2. Str. gog.] 
And therefore where there is any proof of the commencement, or 
original, of any thing, it cannot be claimed by preſcription as, if a 
vicarage be endowe de minutis decimis 1 310, and the parſon appro- 
priate be ſued by the vicar for them; the parſon cannot preſcribe 
againſt ſuch demand ; for his preſcription Ka begin after the endow- 
ment, which is within time of memory. R. 2 Rol. 269. l. 50. 

So, though a preſcription be alleged for things ſpiritual or eccle- 
Gaſtical, it ought to be time whereof, c. though by the canon law it 
is reſtrained to forty years. 2 If. 6 53. 

Yet where the commencement and original were before the time 


of king R. 1. it may be claimed by ITE? for all time _— 
I. 


\ 


CY 
\ 
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4 L 18 called time out of memory, upon an equitable conſtruction 
f the ft. V. 2. which limits it for a writ of right. 2 Rol. 269. Il. 10 


I N grant or charter from the crown, which ought 4 K by 3 | 
of record, may, under circumſtances, be preſumed, though within 
ime of legal memory. Mayor of Kingſton v. Horner, B. R. T. 14 G. 3. 
op. 102+] | | 


[A preſumption founded on a poſſeſſion of 350 years was adjudged 
by the court a ſufficient ground. Bid. = 
And therefore in an annuity claimed of a prior by preſcription, if 
be pleaded that the priory was founded within memory, he ought 
o ſhew the foundation fince the reign of R. 1. began. 2 Rdl. 268. 
| 25. 269. J. 50. . 5 | 
So, a charter, c. before the time of R. 1. may be uſed as evi- 
lence of a preſcription for a thing granted by the charter. 2 Rol. 
68. J. 5. 5 1 OT Ny 
"The rule with regard to preſcriptions is, that every preſcription 
good, if by any poſſibility it can be ſuppoſed to have had a legal 
ommencement. 1 7. R. 667.]J + | . 
[An ancient grant, without date does not neceſſarily deſtroy a pre- 
riptive right; for it may be either before time of memory, or in 
pnfirmation of ſuch preſcriptive right, which is matter to be left to 
jury. 2 Bl. Rep. 989. a | 
[Poſſeſſion for above 100 years of a pew in a church is not a ſuf- 
cient title to maintain an action on the caſe for diſturbance in the 
joyment of it; but the plaintiff muſt prove a preſcriptive right or 
faculty, and ſhould Claim it in his declaration as appurtenance to 
meſſuage in the pariſh. Stocks v. Booth, B. R. M. 27 Geo. 3. 1 T. 
[. 428. 5 | ö 
[Uninterrupted poſſeſſion of a pew in the chancel of a church for 
irty years is preſumptive evidence of a preſcriptive right to the pew 
an action againſt a wrong-doer ; but that preſumption may be re- 
tted by proof that the pew was not in exiſtence thirty years ago. 
riffith v. Matthews, 5. R. T. 33 Geo. 3. 5 T. R. 296.] | 


(E 2.) Muſt have a long and quiet Uſage, 


So, every preſcription ought to have long, continual, and peaceable 
age, or enjoyment. Co. . 8 | 
_ therefore, if repeated uſage cannot be proved, the preſcription 
$. | 
So, if an uſage within time of memory cannot be proved, the 
ſeription fails; as, if a town was incorporated before the time 
K. 1. and their franchiſes were never afterwards uſed, they are 
t. 2 Rol. 268. J. 52. 75 

Net a tortious interruption of the uſage, for ten or twenty years, 
5 not deſtroy a preſcription; as, if a preſcription be alleged of a 
lus for tithes of lambs, and it be found that ſuch modus was paid 
' wheresf, &c. till twenty years laſt, and for that time tithes in 
pe; yet the verdict is for the prefcription. Co. L. 114. 5. 2 Inf, 


bo, if the plaintiff in a writ of meſne preſcribes for acquittal, and 
e found, that at all times there was acquittal, till a E 
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the grandfather of the plaintiff, and ſince no acquittal, the verdict is 
for the plaintiff. Co. L. 114. b. 2 Rol. 27 1. J. 40. hs 0 
If a man preſcribes for common, and the uſage was diſcontinued 

for many years by a leaſe of the terre-tenant. 2 nf. 654, 
If tenants of antient demeſne, by coercion, have paid toll, &c. for 
many years. 2 If. 654. . 5 

f an impropriator makes a leaſe of a farm, and all tithes thereto 
belonging, or therewith uſually letten, and afterwards makes a leaſe 
of the rectory, and the leſſees of the rectory have uſually received the 
tithes of the farm, and the leſſees of the farm never have; the tithes 
mall be paid to the e of the rectory. But as to the impropriator 
himſelf, ©. Qunintreil v. Wright, M. 1729, Bunb. 274-] 6 


(E 3.) Nuſt be certain. 


So, a preſcription ought to be certain; and therefore, a cuſtom or 
preſcription for copyholders paying to the lord, for a fine upon a 
| _— t2uo years rent or leſs, is ill. R. 2 Rol. 264. J. 54. Vide Copy- 

(8 19.) | ff. ay 
WP. A —ä— to pay for tithes 1 d. er thereabouts for every acre 
of arable. R. 2 Rol. 265. l. 5. fo; 18 

But a preſcription, that magna pars rivuli runs, Oc. is good; for it 

is not neceſſary to ſhew how much. K. 4 Co. 88. 5. 22 
[And a preſcription to take three buſhels of barley out of every 

ſhip's cargo of barley brought upon the key for exportation, is good. 

Sargent v. Reed, P. 18 G. 2. Str. 1228. Wilſ.g1.] TR. 

| That he ought to have, as appurtenant to his houſe, fo much eftovers as 

@ man can dig in one day, without ſaying, to be burnt in his houſe ; for 

it is aſcertained by being confined to ſo much as a man can dig in 


one day. R. 1 Lev. 231. 
(E 4.) Muſt be reaſonable. 


— my preſcription ought to be reaſonable ; and therefore, a man 
cannot preſcribe for an heriot upon the death of ery ſtranger within 
his manor. Vide Copybold, (S 3, &c.) : | | 
Nor, for warren in the lands of a ſtranger, which are not within 
his fee, or ſeigniory. 2 Rol. 265. J. 52. | 
| . for ſetting out his tithes without the view of the parſon. R. 

Hab. 107. 3 1 
So, a man cannot preſcribe, that he and his anceſtors, ſeiſed of the 
manor of C., have been exempted from the government of the mayor 
of London (where it lies) and his officers; for that would be to be 
without re % £206: on FE 
Nor, that he has the aſſize of bread and ale, and the ſearch and 
correction of weights and meaſures, without having a court for it; 
for that is proper to the leet. R. 2 Rol. 265. l. 9. 
Nor, that no foreſter, ſheriff, c. intermeddle in his manor, if he 
has not a court there. Jon. 27117. | 
80, a ſheriff cannot preſcribe for the taking of gifts for doing his 
office. 2 Rol. 266. J. x0. 50. 1 | 
So, a lord of a leet, who has no land beſides his leet, cannot pre- 
ſcribe to have the waſts of the town where his leet is, againſt the 
lord of the ſame town. 2 Rel. 266. . 52. 1 
_ : ut 


% 
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30 a preſcription may be teaforable, though it be PTY or in- 
convenient; as, a man may preſcribe for a way over a church- yard, N. 


through the church. 2 Rel. 26 5. 1. 40. 
For ęſtovers for repairing or building new houſes. Per three F. 


2 Cro. 25. | 
So, 5 corporation may preſcribe for 3d. per pound 1 all mer 
chandize in ſuch a port, in reſpect that it is owner of the port, and 
maintains the key, and a crane, and 1 for directing ſhips in the 

channel. R. 2 Kal. 265. l. 30. Vide Copybold, (8 18. 
A lord of a manor may me for foldage, — t none erect 
hurdles there in his own land, without licence. R. 1 Leo. 11. 
[A lord of a manor may preſcribe for toll of all goods os 
within the manor in conſideration of repairing a wharf within the 
| manor; though the preſcription be laid more extenſively than the 
conſideration alleged. Cowp. 47 1 
[The lord of a fanchiſe is not, as ſuch, bound to repair a gaol 
within it; but he may be ſubject to ſuch a charge by immemorial 
_ Rex Wm T. 35 Geo. I... 2 R. 373-] 4 


(F) What ſhall not be good. 


(F 1.) Preſcription againſt the King. 


| BUT a preſcription is not good which runs againſt the king's. right, 
N for nullum tempus öccurrit regi. 2 Rol. 264. J. 40. [Vide flat. 
9 Geo. 3. c. 16. Vide Copybold, (8 12.)] | 
As, if the king was patron of right of a chapel, no other can have 
it by preſcription. 2 Rol. 364. J. 42. 

[Yet if a man claims tythe-hay, under an expreſs grant of the king, 
and has never received any for many (as 120) years, he ſhall not re- 
cover it. Stone v. Redcout, H. 1728, Bunb. 262.] 

So, a man cannot preſcribe to have, or be diſcharged of, the great 
cuſtom, which is an antient revenue of the crown. R. 2 Rol. 264. 

48. 

S8o , a preſcription for toll, wreck, &c does not extend to the me 
goods. Dov. x % 


(F 2.) To do a Wrong, or a «Naik | 


So, a man * reſcribe to do a wrong or a nuſance; 18, 0 erect 

a dove-cote. 2 Rol 265. J. 10. 2 Cro. 491. | 
To put logs , or wood for a continuance, in the kighway 

R. 2 Kol. 265. J. 15. R. 2 Cro. 446. 

| To make aſſart or waſt. Semb. > 271. | 
So, a corporation cannot preſcribe to arreſt u * ſuſpicion of fe- 

lony, and impriſon for three days, and then ſend to the common 

gaol. 2 Rel. 265. l. 50. 3 


(F 3.) Contrary to a Statute. 


| So, a man cannot preſcribe againſt a ſtatute ; for that i is the higheſt | 
record. Co. L. 115. a. Vide Copyhold, (S 5.) 
But he may preſcribe againſt à ſtatute, where his n. is 


er Goo L. 116. 4. | 5 
Vor. VI. G | And 
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And therefore a cuſtom in London, that an apprentice to one trade 

within the city, may uſe 1 other trade there, ſhall be good, not- 
Withſtanding the /. 5 El. 4. Semb. Cro. Cor. 347. 516. ERS, og 
go, where a ſtatute is in the affirmative only, a man may preſcribe 
for the ſame matter; as, the cuſtom to deviſe remains, notwithſtanding 
the ſtatutes 32 & 34 H. 8. which give power to deviſe. Co. L. 115 a. 
30, if a = in the negative be only declaratory of the common 
law, a man may preſcribe againſt the ſtatute as well as againſt the 
common law; as, where the i. M. Ch. 35. ſays, that the leet ſhall be 
holden only bis in anno, at Michaelmes and Haſtet, which was the 
common law, the lord may preſcribe to hold it at other times and 

oftner. Co. L. 115. a. Vide Lect (C). RE, | 

Where the /. 34 Ed. 1. de forgſtis enacts, that none ſhall cut down 

his trees in a foreſt, without the view of the foreſter, which was the 
common law, a man may preſcribe to cut down, without his view. 


Co. L. 115. a. R. cont. Jon. 270. 291. Vide Chaſe, (N 3.) 


(F 4.) Contrary to another Preſcription, c. 


* So, a man cannot preſcribe againſt another preſcription ; for the 
one is as antient as the other; as, if à man preſcribe for a way, light, 
vr other eaſement. another cannot preſcribe for liberty to ſtop it when 
he pleaſes. R. 9 Co. 58. b. 2 Mod. 105. Vide Copybold, (S 17.) 

So, a man cannot claim, by preſcription, a liberty given to him by 
the common law); as, for privilege to abate a nuſance. Ad 

To diſtrain for a rent-ſervice. | | | 

To pay tithes without fraud. R. Heb. 107. 


So, a man cannot controvert the commencement of a preſcription; 

as, if a man preſcribes for rent, and to diſtrain for it, it cannot be al- 
leged that it was always paid by coercion. Co. L. 114. a. 

But, a man may preſcribe, that a lord, for him and his tenants, 
hath paid ſo much; and in reſpect thereof, he and his tenants were 
diſcharged of tythes; and that he is tenant of a tenement, which time 
whereof, Sc. was parcel of the manor; though the one preſcription 
muſt be prior to the other. R. Tel. 2. | . 

So, he may preſcribe for holding a court, and that the court, time 
whereof, c. iſſued proceſs. R. 1 Sal. 20g. | 

So, he may preſcribe for a thing, which qualifies another pre- 
ſcription; as, if A. preſcribes for common, B. may preſcribe to in- 

cloſe, when he has lands lying there together. Semb. 2 Med. 104. 


() How a Preſcription ſhall be deſtroyed. 


| FF a man preſcribe to a thing which is totally deſtroyed, the pre- 
| ſcription is gone; as, if the repair of a caſtle be claimed by pre- 
ſcription, and the caſtle be demoliſhed, the preſcription is deſtroyed. 
4 Co. 88. Vide ante, (E 1, &c.)—Diſmes, (E 14. 20.) 
So, if a man has franchiſes by preſcription, and the king grants the 
ſame liberties to him by charter; ;% cannot afterwards claim them by 
_ preſcription. When extinguiſhed by unity of poſſeſhon, vide Su/+ 


benen (S). . . eo 
80, if a modus be not entirely ſettled, payment in kind deſtroys it. 


5 


Sav. 13. Vide Difmes, (E 20.) s | | 


- 


% 
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Bk a b variation in a thing, to which a preſoription 


is annexed, does not deſtroy the preſcription; as, if a man preſeribe 
in modo decimandi for the tythes of a park; if it be diſparked, the 
reſcription continues; for it is annexed to the lands. R. Heb. 39. 


Vide Diſmes, (E 20.) 


Or, for tythes of a mill, and two new mill:ſtones : are added. Dub. | 


Sf. 281. K. 4 Mod. 45: 
4 a corporation preſcribes, and award has a new name, &c. 


the re continues. 4 Co. 87. b. 


man preſcribes for a water-courſe to a filling:mill and he oon- | 


verts it to a griſt-mill. R. 4 Co. 87. 
| So, if he claims efovers to a houſe, which is pulled down; if it * 


| | afterwards rs. the 3 revives. Hab. 39.4 Co. 87. 5. 


(H) How pleaded: 


L ALL oreſcripticnd are in their nature entire; and 3 they 
3 pleaded the adverſe party cannot deny a part only, but he — 


either demur or traverſe the whole. If the defendant plead a pre- 


ſeription, and fail in proving any part of it in evidence, he muſt fail 


in the whole. Morewood v. Mood, B. R. H. 31 Geo. 3. 47. R. 159. 


Every one who pleads a preſcription, ought to allege it in him who 


has the inheritance as, to ſay that he is ſeiſed in fee, and he and his 


anceſtors, or he and all thoſe guorum ſtatum 2 habet, Ke. Co: L. 
113. 5. Vide ante (A). 
Or, that a corporation and their predeceſſors. Co. L. 1 13. b. 
[Therefore, if tenant for years pleads preſcription in his own name, 
it is bad; it ought to be in the lord's, who is tenant in fee: Smith v. 
Morris, T. 5 & 6 G. 2. Fort. 340. 
And therefore, where a copyholder preſeribes for common, Ce. 
in alieno ſolo, he ought to preſcribe that the lord of the manor, who 
has the fee, time whereof, c. had common there for him and his 
tenants. R. 4 Co. 31. b. Vide Copybold, (P 4.) 
And where common is claimed in the ſoil of the lord, ſo that he 
cannot preſcribe in him, he ought to allege it by way of cuſtom; f 
he cannot preſcribe in himſelf, in reſpect of the baſeneſs of his eſtate. 


R. 4 Co. 31. 


So, a man cannot allege a preſcription for common, or other x profit, 


in alieno ſelo, in the inhabitants of a town, or of the antient 3 of 
a town ratione refidentie ; for the inhabitants, perhaps, have not the in- 
heritance. R. 6 Co. 60. 2 Cro. 152. 2 Leo. 44. Ged. g ſ R. 2 Cro. 446. 
So, he cannot preſcribe, that every paterefamilius of an antient 
; houſe had common, Cc. for, perhaps, he was but tenant for years, 
At will, by ſtatute-ſtaple, &c. R. 6 Co. 61. a. 
So, it 18 not good that every freeman of a corporation had common 
but he ought to preſcribe in the corporation. R. 2 Jen. 115. 
So, he cannot preſctibe, that A. tenant for life, and B. in remains 
der, ought to have common. Dub. 1 Leo. 1994 Cre: El. 154. 
That A. who has a grant to be parker for his life, and his predes 
ceflors have, time whereof, &c. Sem. Dy. 71. 
So, he cannot ſay, all the poſſeſſors of ſuch land . to make 
feniees. Semb. 2 Cro. 665, 
G 2 So, 
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So, if a jury finds that all occupiers have uſed to repair, it is not 2 
good finding of a preſcription; for, perhaps, the occupiers were only 
particular tenants, and their acts do not bind the inheritance. R. 


5 Co. 99. b. | 3 | 
Or, a declaration alleges a cuſtom, that all occupiers of a cloſe 


- ought to have a way, Cc. R. Cro. Car. 419. Jon. 367. i 
So, if it be alleged, that A. & omnes tenurum illam habentes, have 


uſed, c. it is not good. Godb. 54. . | 
But inhabitants, c. may preſcribe for an eaſement, &c. in aliens 


folo; as, for a way, c. 6 Co. 60. 2 Cro. 152. Semb. (cont.) Cro. 


EI. (441.) 180. Cro. Car. (R. acc.) 419. - 
So, inhabitants may preſcribe to have ſacraments adminiſtred, or 

for burial in the church-yard. 2 Kal. 264. 1. 16. 5 5 5 
So, to be diſcharged of toll. R. 2 850. 25 7. | 

So, for the privilege of dancing in the cloſe of another. R. 1 Lev. 

176. | 8 5 | 

ta cuſtom for all the inhabitants of a pariſh to play at all kinds of 

lawful games, ſports, and paſtimes, in the cloſe of A., at all ſeafonable 


times of the year, at their free will and pleaſure, is good. Fitch v. Rau- 


ling, C. P. H. 35 Geo. 3. 2 H. Bl. 393.) 

[A fimilar cuſtom for all perſons for the time being, being in the ſaid 
pariſh, is bad. Bid. | = 

[A cuſtom, that “ where the cuſtomary tenant of a manor has coal- 
mines lying under the freehold lands of other cuſtomary tenants, 
within and parcel of the manor, he may fink pits in thoſe lands to get 
the coals, Sc.; may lay the coals when got, and the earth and rubbiſh, - 


Ec. on the land near to ſuch pits, ſuch lands being cuſtomary tenements 


and parcel of the manor, there to remain and continue (not ſaying 
how long, or for a convenient time); may lay and continue wood 
there for the neceſſary uſe of the pits; may take away in carts and 


- waggons part (not ſaying how much) of the coals, and burn and 
make into cinders the other parts there at his will and pleaſure,” is a 


bad cuſtom, as being uncertain and unreaſonable. Broadbent v. Wilks, 
C. P. IJ. 16 Geo. 2. Willes, 360.] | | „ 
So, inhabitants may preſeribe for a matter of diſcharge in their own 
ſoil; as, in modo decimandi. 6 Co. 60. 2 Cro. 152. Semb. Hob. 86. 
R. Hob. 118. R. 3 Lev. 386. | | $i 
So, it will be a good preſcription to ſay, quad tenentes, et occupatores 
of ſuch a cloſe, ought to repair the fences; for tenentes imports the 


| tenants of the fee. R. 1 Sal. 335, 6. Sentb. 2 Cro. 6656, 


So, though the pariſh. at large he prima facie bound to repair all 
high roads lying within it, yet, by:;preſcription, they may throw the 
_ 8 particular perſons, by reaſon of their tenure. 2 Term Rep. 
. | 
That the burgeſſes in a corporation, inhabitants in meffuages there, 


- ought to have common; for the common is not alleged due to in- 


habitants, but to burgeſſes, who inhabit there; and to ſay, that every 
burgeſs ſhall have it, is as well as that the corporation ſhall have it, 
for them and every burgeſs. R. 2 Lev. 283. | 
That all farmers; for that is tantamount to all occupiers. R. (cont.) 
2 Lev. 163. | | | | 
When a man may preſcribe by a gue efate, vide Pleader, (E 23, 24.) 
it a man clai- 8, b, preſcription, a thing incident, c. to _— 


PRESCRIPTION, 235 


ke ought to ſay, that the thing, to which, Ec. eft antiqua ; as, if he 

preſcribes in modo decimandi to a park, he may ſay, quod eft antiquus 

parcus. Hob. 44. 

So, if he alleges an uſage to ont ſwine into a park, as incident to 
the office of parker. Dy. 71.6. | 

Ĩ he alleges a cuſtom in a town, it is fuſfcient to ſay, antiqua villa, 

10 Co. 59. b. 

A corporation _ preſcribe for a port duty, without ſhewing they 
are owners of the foil, or that they repair. Mayer of. Yarmouth v. 

Eaton, T. 3 G. 3. 3B. M. 1402.] 

If he alleges a cuſtom in London, & c. he ought to ſay, quod of an- 
liqua civitas. R. Cro. El. 169. 

[A cuſtom of London muſt be pleaded, or the court cannot ju- 
dicially take notice of it. Hartop v. Hoare, P. 16 G. 2. Str. 1 97. 

1 Filſ. 8. 3 Athyns, 44+] 

But, if a thing is not directly mentioned, as that to which, &c. it 
need not be alleged; as, if he preſcribes in modo decimandi in fo many 
acres in ſuch a park; it is not neoeſſary to ſay, quod ęſt antiquus parcus. 
R. Hob. 118. 44. 

So, if there be words tantamount, it is 8 as, if he ſays, that 
the defendant diverted a water-courſe a ſo/ito et antiquo curſu to a mill, 
without ſaying, quod eff antiquum molendimum. 3 Leu. 133. 3 Mod. 50. 
So, if he ſays, quod cum molendinum fuit ab antiquo erectum. R. 
1 Lev. 273. 
| That he ſtopped a window per quam lumen inferri alice. R. 
Sal. 459. (Semb. cont. upon a demurrer.) | 
Yet, where a park, office, or other thing is claimed by preſcrip- 
tion, it is not ſufficient to ſay, 2d gf antiquus parcus, & c. but he 
8 directly to preſcribe to it. R. 10 Co. 59. 6. Hob. 44. | 
f a man makes title to a thing by preſcription, he ought to pre- 
ſcribe for it directly, and it is not ſufficient to ſay, that he and all 
whoſe eſtate, &c. have uſed, bc. as if he preſcribes for picage, for 
goods expoſed in a market. R. 2 .“ 227. 

So, regularly he ought to preſcribe in an uſage 3 ; for it is not ſuf- 
ficient to ſay, that every tenant of a manor . r Potuiſſet ſurſum 

reddere, & . Ray. 4. 3 Leo. 83. 

But, where a cuſtom is alleged within 3 it is ſufficient to ſay, | 
uti poſſir, &c, Semb. Cro. Car. 347. R. Ray. 4. 

So, if a cuſtom be an inducement only to an fines it is ſufficient 
if it be alleged, quod ſolet, without ſaying, /olet & debet: as, in cove- 
nant againſt an infant for departure from his maſter, being an appren- 
tice, by the cuſtom of London. R. 1 Lev. 12. | 

So, after verdict it will be well, if a thing be alleged by way of 
preſcription, where it ought to be by cuſtom. 1 Lev. 177. : 
| [A plea of preſcription for common in a gue eſtate is good after 

verdict, though it be not in expreſs terms alleged that the owners of 
the cltate have uſed it time immemotial. 3 Term Reps 1%] -- 


For more of title Preſcription, vide Chimin, D 2.)—Dignity, (C 1.) 
—Diſmes, (E 2, &c.)—Franchiſes, (F 4. — London (H). Flur, 
(C 38. 1 (C 7. 1 emps, (G 12. 1 all, (G 1 ) 


G 3 


PREAMBLE. 
Vide Parliament, (R 11.) 
PREBEND. AND PREBENDARY. 
V. ide Eccigſ. aftical Perſons, (C 4.) | 0 
PRECEDENCE. 3 
Vide 22 (D). —Ley, (D 2. e (A). 
PRE LAT E. 


Vide Certificate, (A 1, c. irie g. 
(H 11.) — — Henk fy, : 14 rnd en 0. A: ns 5 


6112. Lg, (A 5. 
| PREMISES OF A DEED. 
Vide Fait, (E 3, 4.) 
PRESENTATION. 
vii FIT iſe, (H 1, &c.)—Pleader, (31 5. aer B 8.) 
PRESENTMENT. 


VNVide Chimin, (C1 1, 12. . (F 10, 11. M. 7-)—Indiftmen 
(B—C) Lia, (G I, 2.)—Sewers (G) —Fifter, 445 11.) 


> 


Darrein Preſentment. 
Vide Quare Impedit (C1, We.) 
' PRESENT ESTATE. 
Vide Chancery, (3 1 8.)—Devi/e, (N 18.) | 
PRESIDENT OF THE COUNCIL. 
vide Rey, (E 2.) 
PRICES OF VICTUALS, eee. 
Tide Jaftites of Peace, (B 8g. 95. 99. L, C 9. 14.) 
PRIMER SEISIN. 
| Vide Prerogative, (D 59.) 
PRINCE AND PRINCESS. 
Vide Fuftices, (K 1, &c.)—Roz (G). 
PRINCIPAL 
Principal and Acceſſory. | 
Tide Juſticen (T 1, Sc.) 


Principal ad Ball. 2 
Vide Bail Q, Se. R 3, Se). N eb 
| - Principal and Incident. 2 15 
Vids Prohibition, (G 23. 
Prineipal and Intereſt. „ 
Fi Chancery, (3 8 f, 6—3 T9 —4 Ar, e | 
| PRINT IN G. | 
Vide Chancery, (D 13. _ . 
n 
Vide Eccle ef offical Perſote, 82. ) 1 
PRIOR INCUMBRANCE. T's 
Vide Chancery, (4 A 10.—41 50 85 
PRIO RI TY; 
Vide Privilege, (C 2.) 


RIS AGE. | 
" ide Prerogative, (D 46.) 4 * 


PRISON AND PRISONER, . 
Vide Eſca ee Js ices (R).— 7, UN 15 Ar 5 0 5 
Officer, (G 8.)— efcous. —U, Ver, (N . 
| PRIVATE WAN. 2 | 
7 2 Vide Chimin, (D 1, G.) 3 


PRIVILECE 


(A) Privilege to the Perſon of a Man to he - fre + from 


(A 1.) In Attendance upon the Coats! 


F* tvilegium eft jus fingulare, ſeu lex-privata, you uni Jonas — fin 
conceditur. Bl. Nom. verb. Privilege. 
If a man has a fubpena, &c. to attend the courts of juftive.in Wt 


miner, and be arreſted by proceſs during his attendance upon the 
court, he ſhall be diſcharged. R. in Chancery, 1 Ch, R. 2. 
So, if he be in Palace-yard by curid ; and the bailiff mage: be 


committed. 2 Mod. _ KD 
- G4 3 N 


{2 


un erinner. 


So, he ſhall be protected eunds E redeunde. Semb. 4 Ed. 4. 21. a, 


Though he goes forty leagues out of his way, Bro. Priv. 4. 

[A party who has attended his cauſe all day in court, and in the 
evening retires to dine with his attorney and witneſſes at a tavern in 
Palace-yard, is privileged from arreſts, cauſd redeundi. 2 Bl. Rep. 
1113. 5 Oe. ; | 

2 falſe impriſonment does not lie for ſuch an arreſt; it is a 
breach of the privilege of the court, for which an attachment will be 
granted. 2 Bl. Rep. 1190. Dougl. 675. „ 

[If defendant, returning from court to juſtify bail, is arreſted, he 
ſhall be diſcharged. Barnes, 27. | 


[Attorney waiting till judge comes, to attend a ſummons, and the 


hour expires, if arreſted, ſhall be diſcharged. Barnes, 378.] 

So, if the defendant himſelf attends the trial of his cauſe, and be 
arreſted in facie curie, he ſhall be diſcharged. R. 1 Br:wnl. 15. 
| [S0, the party to a cauſe is protected during his attendance on an 
arbitration under a rule of niſ prius. Caſe of Hetley, in the Exche- 
guer, Tr. 1788.) ws ts | 

So, the plaintiff ſhall have privilege, if he be arreſted by the de- 
fendant veniendo ad curiam to attend his cauſe. Bro. Privil. 87. 


DO, a eefiuy gue uſe, who attends a ſuit by his feoffee. Bro. Privil. 8 
Or, a ſervant or farmer, who brings money to his maſter or leſſor 


(plaintiff or defendant) for the ſuit. Bro. Priv. 1. 
All perſons who have relation to a cauſe which calls for their attend- 
ance in court, and who attend jn the courſe of that cauſe, though 
not compelled by proceſs ſo to do, (ſuch as bail,) are privileged from 
erreft eundo et redeundo; provided their attendance be not for any un- 
fair purpoſe, ſuch as in the caſe of bail for an inſolvent perſon to 
juſtify. Mukins v. Smith, C. P. E. 31 Ger. 3. 1 H. Bl. 636.) 


So, this privilege extends to a party or witneſs, who attends in 


inferior courts of record; as, in the courts in London. Semb. 
1 Brownl. 15. | | 


In a ſeſſion of the peace. Ray. 100. 1 Lev. 159. Bro. Priv. 35. 


Crem. 7. 162. (180. edit. 1617.) 
In the leet, as a juror. Latch, 198. 


If a juſtice of peace, clerk of the peace, or other officer, bearreſted : 


veniendo to ſeſſions. Crom. J. 162. (180. b. edit. 1617.) 
[A petſon attending commiſſioners of bankrupt, or other com- 


miſſioners under the great ſeal, under their ſummons, is not liable to 


arreſt. Semb. Kerney's caſe, H. 1744, 1 Atkyns, 54. ]] 
hut, the court of B. X refuſed Maische e : +l in cuſtody 
* proceſs of the ſheriff's court in a cauſe afterwards removed into 
K. becauſe he was arreſted while attending commiſſioners of 
bankrupt to prove a debt. Kinder v. Williams, B. R. T. 31 Gee. 3. 
41. R. 377. | 4 
if a party attends, to take out an original writ, writ of error, 
or 2 of outlawry, &c. Bro. Priv. 22. | 
| So, privilege extends to the horſe, money, or other necefſaries for 
his journey, which the party has with him. Bro. Priv. 6. 8. 27. 
In an action againſt a ſheriff for an eſcape he ſhall plead ſuch a diſ- 
charge. 1 Brotunl. 15. . 


Or, if the diſcharge be by order of Chancery, the ſheriff ſhall haye 


an injunction. R. 1 Ch. R. 218. 


But, | . 


irre 


But, if a man be not arreſted in facie curie, he cannot be diſ- 
charged. R. 1 Brownl. 15. Semb. 2 Mod. 182. for there the party 
arreſted found common bail. HE, „„ „ 
Though he pleads the cuſtom of London for his diſcharge. 
i Brownl. 15. . No or | 
So, a man cannot have a writ of privilege for his diſcharge. Semb. 
Ray. 100. 1 Lev. 159. but upon oath he ſhall be diſcharged. Crom. 
FJ. 162. . (180. 6. edit. 1617.) | 6 


So, a man who attends the court without proceſs, or neceſſity, to 
do a voluntary act there, ſhall not be privileged eundo & redeundo; as, 
jf a defendant goes to the court to confeſs an indictment. 2 Ann, 


Sal. 44. f : I 8 
80 if a juror in a leet be arreſted by proceſs out of an inferior 


court, B. R. will not grant an attachment, as if it was in their court; 
but an information. Latch, 1998. | 90 | 

So, if a ſervant of the king be arreſted, without licence of the king, 
or the lord chamberlain, or notice to him. 2 Keb. 3. 

But, an execution ſhall not be diſcharged, but the party committed, 
if he do not conſent to, the diſcharge of him arreſted. 2 Ca. Ch. 69. 

So, if he be taken in execution, he ſhall not be diſmifſed; for then 
the creditor would be without remedy. Crom. F. 162. ö. (180, 181. 

edit. 1617.) | 1 a 
xet, defendant taken in execution, whilſt attending writ of in- 
quiry as attorney, was diſcharged. Barnes, 200. 

So, a ſervant of the king, being arreſted, ſhall not be diſcharged 
by letter of the chamberlain, or reſcued by his ſervants; for it is the 
king's privilege. 2 Keb. 3. 1 | | 

[A ſervant of the king's taken in execution is entitled to be diſ- 
charged on motion. Bartleit v. Hebbes, B. R. J. 34 Geo. 3. 5 J. R. 
686. T. Ray. 152.) 1 : 1 | 

[This privilege extends not to capital crimes; thus defendant, ap- 
pearing upon his recognizance, was arreſted in court upon a new 
wirrant, for treaſonable practices. Rex v. Kelly, M. 9 G. Str. 5 0. ] 
[A volunteer is not privileged from arreſts, under an act privileging 
impreſſed men. Turner v Turner, H. 31 G. 2. 1 B. M. 466.]J 


OE (Az.) Within a Place of Privilege. 


So, if a man he arreſted within a place having privilege, as in Weſt 
1 curid. 3 Iuſt. 141. | 

Or, in the king's palace at Weftminſter, or other palace where the 
_ Bid. Wo | 
So, if a ſummons or citation be ſerved there, the perſon ſhall be 
impriſoned. 3 Inft. 140, 141. | Do : 
But, an exemption from arreſt ſhall not be allowed within an inn 
of court, R. Skin. 685. | 


| (A 3.) How diſcharged. | 
If a man be arreſted or ſued, contrary to his privilege, he ſhall 
have a ſuperſedeas out of Chancery. Bro. Priv. 12, 13. Th. Br. 298 
299. | A | 
Or, if his privilege be as an officer of the Exchequer, he may have 
a ſuperſedeas out of the Exchequer. Bra. Priv. 8. 16. 25. 8 
Cn 3 | o, 


=: PRIVILEGE. 


So, if he be Arete and in cuſtody, he may have a habeas .. 
Bro. Priv. 10, 11. | 

So, if he be privileged to be ſued in another court, he ſhall plead | 
his privilege. Yide Abatement, (D 4, Wc.) f 

So, he ſhall have a writ of privilege, | which contains a Superſedeas. 
Dy. 28 

nd if if the inferior court proceeds after the fuperſedeac, or writ 
of privilege delivered, it will be null, and coram uon judice. Bro. 
"20 7 TOS | 

As, an officer of B. R. ſhall have a writ of privilege for his diſ- 
charge, if in cuſtody by proceſs of C. B., unleſs it be in a real action. 
Z. Br. 171. 

[Attorney of C. B. returning from taxing coſts, arreſted by proceſs 
of B. R., C. B. cannot diſcharge him, but will * rule againſt of- 
ficer. Barnes, 200:] 


(B) Privilege to be excuſed from an Office. 


AN attorney ſhall have privilege, that he be not choſen to the of- 
fice of churchwarden. 2 Kol. 272. I. 15. Th. Br. 299. 
That he be not overſeer, conſtable, &c. Th. Br. 300. Of. Br. 
160. 162. Vide Attorney, (B 16.) 
[Attornigs are not privileged from ſerving in he militia, or paying 
for ſubſtitutes in their ſtead. 2 Bl. Rep. 1123. 
{The deputy to the foreign oppoſer allowed writ of privilege to 
2 him from ſerving conſtable. * s caſe in Sc. J. 1718, 
unb. 24. 
[A baptiſt preacher avalified according to the ſtat. 1 V. M. 
c. 18. is exempted from ſerving all pariſh offices, whether they exiſted 
before or were created ſince that act, even though he be alſo engaged 
in trade. Kenward v. Knowles, C. P. E. 17 Geo. 3. Willes, 464.] 
[Allowed to a clergyman againſt ſerving the office of collector and 
expenditor to the commiſſioners of ſewers. Vicar of Dartford's caſe, | 
H. 12 G. 2. Str. 1107. Andr. 353. | 
[Allowed to the deputy to the uſher of the cuſtoms choſen head- 
borough ; for he is obliged to attend the court-of Exchequer.) 
[But refuſed to the chief accountant of the Navy-office choſen 
churchwarden ; for he is not obliged to attend. Biſbop v. Lloyd, M. 
1728, Bunb. 255] 
[Writ of privilege lies not for a juſtice of peace not to be con- 
ſtable; he ſhould' apply to the ſeifous, under fat. 13 & 14 C. 2. 
c. 12. I. 15. Dla Mette's caſe, P. 12 G. Str. 698.] 


(C) Privilege i in Suits, 
(C 1. By being an Officer to a Court, Q. 


O, if a man be an attorney, or officer to B. R., C. B., Wc. he has 
a privilege to be ſued in the ſame court, and not elſewhere. Vide 
Abatement, (D 6.)—Attorney, (B 17, &c.) 
So, if he be an accountant or miniſter of the Exchequer, or his ſer- 
vant attending upon him in his office. Bro. bigs 8. PF ide Abatement, 
(D 6. }— Courts, D 2. ) 


If he be a _ at law. Vide Ley, (D 3: ) D 1 


PREVILEGE =: 


But a ſervant to an officer of the Exchequer, in huſbandry, and not 
Attendant upon the office, or his maſter, ſhall not have privilege. - 


Bro, Priv. 8. 16. | 3 
80, if land lies in antient demeſne, the Cinque Ports, &c. ubi breve 
damini regis non currit, the ſuit ſhall be for it in the court of antient 
demeſne, & c. and not elſewhere. Vide Abatement, (D 1, 2, 3. — An- 
tient Demeſne, (F 5. —Francbiſes, (E 1, c. _ ” 
[If an attorney dies inſolvent, having a bill due to him from his 
client, in which is included a clerk of the crown-office's bill, he may 
have a rule to be paid by the original client, and not come in for 
his ſhare of the inſolvent's eftate. Waldror's caſe, H. 13 G. 2. Str. 
1126. Rex v. Smollet, P. 2 G. 3. 3 B. M. 1313.] 5 | 


(C 2.) By Priority of Suit. 


Where an attorney of one court ſues an attorney of another, the 
privilege of that court which is poſſeſſed of the cauſe ſhall be pre- 
terred. 2 Bl. Rep. 1325.1 

So, if a ſuit be commenced in B. R., C. B., or other court of 
1 and the plaintiff afterwards ſues for the ſame cauſe in a 
baſe court, the defendant, arreſted by proceſs out of ſuch baſe court, 

upon an habeas corpus, ſhall be difcharged ; as, if a plaintiff ſues in 
C. B., &c. and afterwards enters his plaint for the ſame cauſe in a 
court of London. Bro. Priv. 19. 24. Y 
So, if he be afterwards arreſted by proceſs out of B. R. Bro. Priv. 
22. 24. N 
So, a defendant ſhall have privilege, if he was arreſted after the 

2:/te of the original in C. B., though before the return, if the writ be 
afterwards returned; for it has relation to the 2e. Bro. Priv. 4. 

Though the plaintiff be eſſoined, or does not appear in C. B. Bro. 
Priv. v. | | | „ 
| Or, be afterwards nonſuited ; if the action was depending at the 

time of the arreſt by proceſs out of the inferior court. Bro. Priv. 5. 

But a defendant ſhall not have privilege upon an arreſt out of a 
baſe court, if the zefe of the original in C. B., &c. be later than the 
arreſt, Bro. Priv. 39. 53- | 

Or, if the arreſt was before the return of the writ, and the writ 
never was returned. Bro. Priv. 5, | e a 
80, if after a ſuit commenced in C. B. a plaint be in London, to 
have a foreign attachment, and the defendant renders himſelf to 

priſon there within a year and a day to diſſolve the attachment, he 
ſhall not have privilege; for the render was gratis, and for his beneſit. 
Bro. Priv. 6. cont. ibid. 29. | f 
So, a defendant ſhall not have privilege if he be outlawed in the 
ſuit in C. B. before his arreſt. Bro. Priv. 10. | f 

If che action in C. B. was commenced by covin. Bro. Priv. 19. 

TS EET i 


As to the Privileges of Peers of Parliament, 
Vide Dignity, (F 1, G.) 
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EY FE PRIVILEGE, | 
As to the Privileges of Eccleſiaſtical Perſons, 
„ Ecclefiaftical Perſons (D). 


As to Privilege of Parliament, 
Vide Parliament, (D 117.—E 15.) 


2 more concerning Privilege, in Alien, (C 1, Ec. 7, 8.—D 2.) 
).——Antient Demeſne, (F 1, &c.)— Attorney, (B 16, G. 


wor (B : 
2 OD 32, c. pee (A 3. — Chancery, (D 10.) —Chaſæ, 


(N 3, 4, &c.—O 1, &c. )—Convecation (C). — Enfant, (D A &c.)— 
Eflates, (C 3.—E 3. )—Franchiſes, (E 1.) — London (L 1, &c.—M). 
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PRIVY. 
vide Confirmation —Fine, (I 1. — 0 1, eee 8 


ier COUNSELLOR. 
Vide Tn, (L 30. ey, (E 2, 8. 


PRIVY SEAL. 
Vide Patent, (C5) 


PRIVY SI GNET. 
Fide Patent, (C 6.) 


P R 0 B A E. | 
Vide Adminiftration, (B 6. 8, 9, Probibition, 0 10% 


| PROCEDENDO. 
Fide Certiorari (D—G)——Probibition (K I, Oc.) 


PROCEEDINGS. 


When Evidence. 
Vide Evidence, * I, &c.) 


. and Pleadings i in pantienlar Actions. 
Vide Plus, — Pleader, (2 A I, Cc. to the end end of the FP 


PROCESS. 
(A 1.) Proceſs; who may iſſue it. 
P 8, in a large acceptation, comprehends the whole pro- 


ceeding after the original, and before judgment. 8 Co. 157. . 


Blackamore. Vide Amendment, (C 1.) | | 
But, generally, it imports the writs which iſſue out of any court, 
to bring the party to anſwer, or for doing execution. 4 


When the king grants an authority of oyer and terminer, the power 


to iſſue proceſs is incident; for there cannot be open, if the party 

does not appear gratis, or be brought by proceſs. r 
And therefore where juſtices of peace have power to outlaw 

another, they may iſſue a capias utlagatum. R. 2 Rol. 277. l. 35. 


(A 2.) In what Name. 


All proceſs out of the king's courts ought to be in the name of , 


the king. 3 | „ . 
By the „. 27 H. 8. 24. all writs original or judicial, all indict- 


ments for treaſon, felony, or treſpaſs, and all proceſs, ſnall be in 


the king's name, in counties palatine, or other liberties in England or 
Wales. 8 | ; f 


(A 3.) Under what Seal. 
So, all proceſs ought to be under the great ſeal. 


By the ff. 28 Ed. 1. 6. no writ which concerns the common lax 


ſhall go out under any of the petit ſeals 


| (B) When Proceſs ſhall be returnable. 


T HE days for the return of proceſs are general or ſpecial. Co. Z. 
134. 6. ; | 


4. 6. 


By the A. 51 H. 3. dies communes ; 32 H. 8. 21. & 16 Car. 6. in 


all real actions, (except writ of entry for a common recovery, right of 
advowſon, and dower unde nibil habet,) if the writ come in, or be re- 
turnable in C. B. on any common return-day, day ſhall be given till 
the ninth return after incluſive. „ To 
In writs of entry for a common recovery, right of adyowſon, and 
dower, unde nihil habet, till the fifth return incluſive. 
And by the /. 32 H. 8. 21. in any writ of dower, till the ſixth re- 
turn incluſive. Vide 2 Inft. 124. | | "we 


And by the ff. 16 Car. 6. ſummons ad warrantizandum againſt a 


vouchee, upon appearance of the tenant in a writ of entry, or writ of 

right of advowſon, (which before were made for nine returns inclu- 

ſive,) ſhall be abridged to five returns, as it was uſed in a ſummons ad 

warrantizandum in a writ of dower unde nihil habet. | 

By the flat. of Marib. 52 H. 3. 12. conf. by the 16 Car. 6. in an af- 
file of darrein preſentment, and quare impedit, dentur dies de quindena in 
quindenam, vel de tribus ſeptimanis in tres ſeptimanar. 

Or, by conſent of the parties, a longer day may be given, if ſuch 

conſent appears upon record. 2 If. 124. p „„ 

By the common law, there ought to be fifteen days between the 
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tente and return in ſummons and attachments. Co. L. 1 34. 5. 2.1nf. 
567. Mad. Ca. 146. 


[If there are not fifteen days between tete and return of capiat, 
the proceedings cannot be ſtayed, but the writ may be quaſhed; it is 


exror not irregularity. Barnes, 76. 409, 410. 


Af proceſs is made returnable on a dies non juridicus, (as Aſcenſion- 
day) it ſhall be quaſhed. Rex v. Knight, J. 1732, Bunb. 318.] 

[In a ſuit by bill in B. R. the gſein- day is not a return; and if a 
Feri facias is made ſo returnable, the execution is void, and the goods 
muſt be returned. Adams v. Sparry, M. 20 G. 2. 1 Will. 185. 1 


[If a difringas be made returnable die lunæ prox. poſt quinden. Trin. 


it is right; for quinden Trin. is a Sunday. Rex v. Gumley, T. 2 G. 2. 
Str. $11. Ld. Raym. 1528.] 8 = 5 
Next after eight days fe &c. is the ſame as next after the 

eftave, &c. Semb. Campbell v. Cumming, T. 1 G. 3. 2 B. M. 1187.] 
By the /f. art. ſuper chart. 28 Ed. 1. 15. en ſummons et attachments 

en plea de terre, de ſormes conteigne la fummens ou Þ attachment le terme 

de 15 jours a tout la meyns, ſolongue la common ley. _ | 
So, in re-ſummons and re-attachments. 2 Inf. 567. 

So, in a pore ; for it is in the nature of a ſummons. Bid. 
In a venire facias juratores ; for it is a ſummons to the jurors. 
Thid. | 

So, by the ff. 16 Car. 6. in dower unde nihil habet, the venire fa- 
cias, and all proceſs, after ifſue joined, and before judgment, need 
not have more than fifteen days, any more than in perſonal actions. 
So, it may be in proceſs upon an information, Cc. which does not | 
go to outlawry. R. Sal. 699. | 


But if a ſummons be returned tarde, &c. the alias ſummons ſhall 
have nine returns between the ige and return. Ca. L. 134. b. 2 Inft. 
567. R. Dy. 262. a. Hutt. 43. Ne 

So, proceſs to outlawry in the crown office ſhall be de termino in 
terminum. Sal. 699. | . | 

So, proceſs judicial in B. R. (in Middleſex particularly) may be de 
die in diem. Sal..602. | | 

| [Capias ad reſpond, teſted in I wg; and returnable in Hilary, is 
void and a mere nullity. Parſons v. Lloyd, M. 13 G. 3. 3 Will. 341. 
2 Bl. Rep. 846.) „ | | 

[One day between the Zefte and return of a ſpecial /atitat is ſuf- 


- ficient. L:ving v. Avery, M. 5 G. 2. Str. g17.] 1 


So, by the f. 16 Car. 6. return from Cra. Aſcenſ. Domini to Cra. 
Trin. ſhall be good, though there be not fifteen days between the 
guarto die paſt Crm Aſcenſ. before the eſſoin- day of Cra. Trin. 

So, by conſent, other than the common days of return may be 
taken. Co. L. 134. . „ 

So, by common law, and by the „. art. ſuper chart. 1 5. in an aſ- 
bfe before the juſtices of B. R., C. B., or juſtices in eyre, the juſtices 
2 a ſpecial day in term, or out of term; and therefore an at- 
2 7 nt in F aſſiſe need not have fifteen days before the appearance. 

L. 134. 5. 1 : | 

Uf there are fifteen days between the 1% and return, both inclu- 
_ ws a ſeire faciat, it is ſuffieient. Hicks v. Jones, T. 13 G. Sr. 

And by the f. 34 H. 8. 21. 16 Car. 6. ſpetial days, where uſual, 
ſhall be allowed. (ln 


% 
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[Tn ſuits by bill, fer facias muſt be returnable at a day certain, or 


ſhall be quaſhed. Barnes, 213] _ | 

[IF ca. ſa. againſt an attorney is returnable at general return, and 

not day certain, it ſhall be quaſhed, and defendant ſuperſeded. 

Barnes, 413-] Er ER Rd | 

[on the traverſe of an inquiſition ſent out of Chancery to be 
tried in B. R. the venire mult be returnable on a general return, and 

not on a day certain. Rex v. Robert, T. 17 G. 2. Wilf. 77. pe 

So, in a writ of execution there need not be fifteen days between 

the 10% and return; as, in a ſcire facias for executing a fine, or re- 

covery in a real action. Co. E. 134. 6. 7 | 

Nor in a ſcirs facias, againſt bail. [But there muſt be fifteen days 

between the Zeffe of the ſirſt ſci. fa. and the return of the ſecond. 

2 Bl. Rep. 922.] 5 . 

Nor, in a per gue ſervitia, & c. Co. L. 134. 5. 

Nor, in any judicial writ. hid. | 

Nor, in proceſs againſt an infant to be inſpected. 7b:d. 

In a pane by the defendant. Did. | | 

Nor, in error. 2 If. 567. 

Nor, in a venire farias upon an indictment for treaſon, or felony, | 

taken in B. R. 2 Inff. 568. | 


[By flat. 24 C. 2. c. 48. in real actions, if writ is returnable 
Ciraſ. Anim, - day Hall be given . Martin. 


Craſ. Martin. . Hilar. 
Oct. Martin. —— Quind. Hilar. 
Quin. Martin. — Craſ. Pur. 
Oct. Hilar. — —-—- Oct. Pur. 
uind. Hilar. — Quind. Paſch. 
= Pur. — — Tres Paſch. 
Oct. Pur. — Men. Paſch. 
Quin. Paſc hk. — Quinque Paſch, 
Re Paſch. — 2 Aſcen. 


Menſ. Paſ ck. — Craf. Trin. 
Quinque Palch.—— Oct. Trin. 
Craſ. Aſcen. — Quin. Trin. 


Craſ. Trin. — — Tres Trin. 

Oct. Trin. — Craſ. Anima. 
Quin. Trin. — — Craſ. Martin. 

Tres Trin. 7 — DO. Martin} 


[There need be but fifteen days between 1e and return of venire, 
an] other proceſs on writ of dower unde, &c. after iſſue joined, and 
before judgment.) | | | 
All proceſs having day from the fourth of Craſ. Aſcenſ. to Craſ 
Trin. are good.] | | . | 
| [Summons to warrant againſt vouchees on common recoverics had, 
abridged to four returns incluſive.] - | 8 
[Courts may appoint ſpecial returns as uſual.] 5 
(The days of aſſiſe in darrein preſentment an! quare impedit, and the 
days to be given in attaint, ſtand.) | 18 
As, to the form or tefe of proceſs, vide Abatement, (H 1, Wc. 13.) 


Fd 
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() Proceſs in Criminal Caſes. | 
| BY the common law, in an appeal, or indictment, for the death of 
D 2 man, the proceſs was a capias, and afterwards exigent and out- 

. Iawry. Vide Appeal, (G 5.) | | : 
But for another felony , there ' ought to be two capras's before the 
exigent. Bid. | 5 | | 

By the /. 25 Ed. 3. 14. on an indictment of felony before juſtices 
of oyer and terminer, a capias ſhall go to the ſheriff, and on a non eff 
inventus returned, another capias to ſeize his goods, alſo returnable at 
three weeks, and if he be taken, or appear, before the return of the 
ſecond captas, he ſaves his goods, otherwiſe the exigent ſhall go. Vide 
Appeal, (G 5.) —Indictment (I). . | S 
By the //. 6 H. 6. 1. the writs of capias before exigent, againſt 
any indicted in B. R., ſhall be directed to the ſheriffs of the county 
where the party dwells, as well as of the county where named in the 
indictment, having ſix weeks at leaſt, or longer, if the juſtices in 
their diſcretion think fit, before the return; otherwiſe the exigent 
and outlawry on it ſhall be void. | | 
By the /. 8 H. 6. 10. on every indictment or appeal, for treaſon, 
felony, or treſpaſs, againſt any, dwelling in another county than where 
the indictment or appeal was taken, after the return of the firſt 
 capias, another capias ſhall go to the ſheriff of the county, where the 
party is ſuppoſed dwelling, returnable three months after date, if the 
counties be held monthly; if at every fix weeks, then four months 
after; commanding the ſheriff, if the party be not found, to make 
proclamation at two counties, to appear at the return of the writ, in 
the county or franchiſe where indicted ; and if then he appear not, 
the exigent ſhall go, Wc. ny | 


(D) Proceſs in Real AQions. 
(D I.) Summons, 


| 1 N all præcipes quod reddat (viz. all real actions properly and ſtrictly 
for demand of land) the original proceſs is a ſummons. | 
As, in a writ of right quia dominus remiſit curiam, & c. right of ad- 
. vowlon, præcipe in capite. F. N. B. 2. F. 5. J. 30. E. . 
In a writ of right of ward, ceſavit, eſcheat, dower unde nibil habet, 
In all writs of entry. 5 
In a quod ei deforceat. | 
So, in many writs of precipe quod faciat ; as, in a writ de rationabilibas 
u,, cuſtoms and ſervices, /efta ad molendinum. 
So, in nativo habends, quo jure, writ of meſne, quod permittat. 
So, in all actions anceſtrel poſſeſſory; as, mertd'anceflor, aiel, beſaiel, 
coſinage, and nuper obiit. 7 . 
So, in an aſſiſe of darrein preſentmeut, quare impedit, juris utrum 
In an attaint; by the /. 23 H. 8. 3. | | 
In a warrantid charte, curia claudenda, and partition. 1 
| So, where a ſtranger to the writ is to be cited pendente lite, proceſs 
ſhall be againſt him by ſummons; as, upon voucher, aide prier, by 
ummons ad warrantizandum, ſummons ad auxiliandum. "2 
| 6 So, 
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80, arten ons fo eb o ca. th onal pros is 
ſummons. 2 


Oz. ) Re-fummons. 


If: a landes be ond tarde, or not returned, WE ſhall "Ul an 


alias ſummons. Br. 358. 361. 
Or, returned that the > ph, x0 hath not found pledges. of. Br. 


| 61. 
oe, that none came to ſhew the land to the ſheriff, Of. Be: 358, 


; 2 that no proclamation was made according to the 1. 3 1 El. 3. 


Of Br. 387. 361. 


(D 3.) How executed. 1 The ſheriff i in Re or by ls bailif, 
WG. to ſummon the tenant in peflon, or upon the land demanded. = 
tl. 6. c. 6. 4, | 
In . 1 en ſhall be to the perſon, if he be within 
the county, or at his houſe. Fl. 6. c. G. ſ. q. | 
| So, where the tenant has no land, — he may be ſummoned. 
FI. 6. c. 6. fe 5. 

In right of advowſon, quare impedit, &c. it may be at the church. 
And the ſheriff may enter the land of another, to ſummon the 
tenant. (1 Brownl. 158.) 

If the action be for recovery of land, it ade to be in terra ra petitd. 
Tho! he be not actually tenant of the land. Fl. 6. c. 6. 

Tho' he has only the reverſion. 

So, the heir ſhall be ſummoned on the land which deſcends. 
Ihe ſheriff ought to take two ſummoners, probes & legales homines, 
to teſtify the ſummons. 1 Brownl. 158. 1 Mod. 248. In real actions. 
250. 282. 

And tho now he does not make ſummons, yet it ou ht to be 
proved, if the ſummons be denied; for the ſheri returns the names 
of the ſummoners. 

. ” the ſummons ought to be in the day-time, bebe fun-ſetting. 

| ro. El. 42. 

And fifteen days at leaſt before the return of the writ. Co. L. 134. b. 
And by the ,t. 31 El. 3. after ſummons in real action, Jane. ro 
ſhall be made of it on Sunday, fourteen days before the return, at or 
near the moſt uſual door of the church or chapel of the ton or pariſh 
where the land lies, on which the ſummons was made; otherwiſe no 
grand cape ſhall go, but an alias or pluries ſummons. 

The ſummons ſhall be at the church-door, though the cred be 
out of the county. R. Cro. El. 4172. | 
And it is not ſufficient to ſay, that he proclaimed all contained in 
the writ; but he ought to ſay, _ he proclaimed that he made ſum- 
mons on the land. 'R. Hob. 133. 

Baut, if the land be in Fate, pariſhes, a ſummons in one is ſuf 

ficient. Hob. 133. 

So, 2 proclamation at the church of one pariſh is ſufficient. Hab. 
13 » 22. 
Bo, its ſuſſicient that the names of the ſummoners are returned, 
e wh Ai on 
H How 


% 


court. 


| Joſe his land; and therefore a grand cape iſſues to take the land 4 into 
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— hi wo nm-nmons vide Abatement (Hz) 


(D 4.) Grand Cape. 


"1 all precipes quod reddat, if the tenant does not appear, or is vel. 
Toined at the return of the writ, if he cannot ſave his default, he ſhall 


the king's hand, and to ſummon the party to anſwer for his default. 
FIT. 6. c. 14. 
a The ſheri hor 2 take the land into the king's hand fifteen days | 
before the return of the writ. (H. 6. c. 14. / 1. 
And he ſhall anſwer to the king for the profits of the land till judg- 
ment. 
And fhall return a cepi in manus, with the names of the viewers 
and ſummoners. (I. G. c. 14. 3.) 
But, a /uperſedeas to the grand cape ſhall be granted, 1 erronice 
emanavit ; as, if he does not return a proclamation made according to 
the ff. 31 El. 3. as if he does not ſay, that proclamation was made 
after ſummons. R. 1 Mod. 197. 
Ik it does not appear that any part of the land lies in the vill, at 
the church of which proclamation was made. 1 Med. 197. © 
If the return ſays, proclamation was made — formam fatuti, 
uo without ſaying, that it was of a ſummons upon the land. 
od. 197. Hob. 133. . 
The ſheriff upon the grand cape cannot carry away any profits of 
the land, but only ſeize it generally. R. 1 Leo. 92. 


, 


(D 5.) Petit Cape. 


In all recipes quod reddat, if there be a default at the return of 
the venire facias a petit cape ſhall be awarded for ſeizing the lands and 
ſummoning the 2 

The petit cape ſhall have fifteen days before the return. 

The ſheriff ſhall return cepi in manus to the petit cape. 

But, if there be a default at the day given for battle in a writ of 
right, there ſhall be final judgment without a petit cape. | 

So, there ſhall be final judgment without a petit cape in all caſes of 
a default after verdict. 

If there be a departure in defpite of the court. 

80, upon a * at the venire facias in a quare _ 


D 6.) Attachment. 
An attachment is awarded againſt a man for a contempt to the 


As, in Chancery, if a defendant does not appear upon ſerviee of a 
fubpena. Vide Chancery, (D 3, 4.) 
1 it goes as an original proceſs in an aſſiſe of novel diſſziſin, or of. | 
nu ance. 
80, in many writs of precipe quod faciat, if the tenant do not ap- 
png mo 3 the proceſs ſhall be continued by attachment 
and diſtreſs infinite, 


An attachment "cb executed by the ſheriff, by taking 
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And if he does not appear afterwards, ihe ledges hall be ns 
8 attachment of the goods of the ns | 

The ſheriff may attach any moveable: goods of the tenant or de- 
fendant himſelf. - 
So, the ſheriff ought to return the certainty a value of the goods; 
for per catalla ad valentiam ſo much, is not — R. Cro. Al. "35 
Cart. 22 

And — he attaches goods, he * not return pledges. 

And if the party does not appear, the goods attached are forfeited. | 
Cro. El. 13. ben. Cart. 225. 

But, a.clerk cannot be attached by his goods, but only by his per- 
ſon, or his lands, if he has a lay-fee. 
So, a lay-man cannot be attached by his lands, or any parcel ofa 


freehold. | 
Nor, by a thing fixed to * freehold. 20H. 7. 13+ b. 21 H. 7: 


26. . 
Nor, by a chattel real. 
Nor, by his apparel, or horſe on which he rides, if he has aide 
goods. 
0 So, the ſherif ought to attach only a ſingle thing, ſo much as will 
make the defendant appear; not divers goods, and of great value. 
Lut. 1457. So much as is ſufficient for the debt. Cart. 2238. 
And if he does it, and this appears upon record, paſs lies. 
Lut. 1457. Otherwiſe, if the value be denied, or taken by pro- 
teſtation, whereon the plaintiff demurs; for then the value is not ad- 
mitted. R. M. 4 Geo. 2. in the . int. Swindal and Bretnall, 


O 7. ) Diftringas. 


A diftringas is a proceſs which iflues, if the defendant does not ap- 
pear at the return of the ſummons, or attachment; and it is called 
diſtreſs infinite, becauſe it goes till appearance. | 

And the grand diſtreſs, becauſe it is matiy times awarded inſtead 

of the — cape. 
| The ſheriff upon a diftringas toes all the 3 goods of the 
party and the profits of the land from the ige of the writ, which 
iſſues are forfeited to the king, and eſtreated into the Exchequer, if 
the party does not appear. bp 

And the ſheriff returns manucege fer A. unde exit. 204, &c. 


If a difringas 1 it cape, and the ſheriff 
returns liabe or Shi, and at the return tenant or defendant 
makes default, final judgment ſhall be given. 

The iſſues upon gays ought to be eſtreated the laſt day of 
= iſſuable term. 1 Sal. 55. 
Eh, 21 rule z but this ſhall not be done without ſpecial 


Sal. 55. 
The iſſues returned upon a e ought to be reaſonable, though 


n 
5 H 2 „ 


a 
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And therefore, it is ſufficient that he return the profits which may 
ariſe after the zeffe, and before the return of the writ. 27 H. 8. 3. 
Or, in a perſonal action, ſo much as may be the charge of the 
ro-eſs. | F i | 
1 {The court may order ifſues to be increaſed on a/:as or pluries, at 
their diſcretion, uſually five times; the former in C. B. Barnes, 418. 
420, 421, 422. ] 5 | . 
llt is in the diſcretion of the court, to put a defendant under terms, 
who moves to have the iffues, levied under ſeveral diſtringass, re- 
ſtored to him on his appearance, according to /. 10 Geo. 3. c. 50. /. 4. 
(quod vide); Cazalet v. Dubois, C. P. J. 37 G. 3. 1B. & Pull. Rep. 8 1.] 
DDefendant, before the action commenced, quitted the kingdom, 
leaving his mother in poſſeſſion of his houſe and goods; plaintiff, 
having ſerved a ſummons to appear at the houſe, diſtrained the goods 
to compel an appearance, and on an application to the court that the 
levy ſhould be reſtored, the proceedings were holden regular. Saines 
v. Fohannot, C. P. H. 38 Geo. 3. 1 By. Pull. Rep. 200.] 
2 is ordered that on all writs of diHtringas returnable on the laſt day 
of term, the plaintiff ſhall be at liberty at the riſing of the court to 
move to increaſe iſſues on the alias, or pluries diſtringas, to be iſſued 
© thereupon on the following day, in cafe no appearance ſhall then have 
been entred. And alſo, that in like caſes where a diſtringas ſhall 
be returnable on the laſt day of term and iffues thereupon levied, the 
plaintiff ſhall be at liberty at the riſing of the court to move for leave 
to ſell ſuch iſſues to pay the coſt of ſuch diſtringas or diftringas's. 
Reg, Gen. C. P. I. 38 Geo. 3. 1 Boſ. & Pull. 312.) | 


(D 8.) Venire facias. 


A venire facias is in the nature of a ſummons to bring the party to 
anſwer z or, againſt jurors. | | | 
CVenire facias left at the defendant's houſe is good, though he is 
beyond ſea. Brier v. Lanſdown, in Sc. M. 1720, Bunb. 67. | 
[YVemre facias was the old proceſs of the court of pleas in the Ex- 
chequer. Ibid.) 5 | 


As to a venire facias juratores, vide Enqueſl, (C 1, He.) 


/ 


(Do.) Judicial Proceſs in a real Action; Summons in Auxilium, &c. 
As to petit cape, vide ante, D g.) TE 
As to ſummons ad warrantizandum, and other proceſs againſt a 
vouchee, vide Voucher, (D 1, Sc.) | | 2 

oy to xs for trial by battle, or the grand afliſe, vide Battell, 
I, 2, 3. | | . \ 0 
As to proceſs for trial in other actions, vide Enqueſt, (C 1, Ec.) 
8 proceſs for execution by habere facias ſeiſinam, vide Execution, 
By ſeire facias upon a fine, or judgment, vi 5. 
cution, (A 6.) enn FO bs | 


£ i 


—_—_ TT” 
Wo Proceſs in Perſonal Actions. | 


(E.) Summons. / 


N all perſonal actions for debt, or upon contract, * original pro- 
1 ceſs i 18 ſummons; 3 as, in debt, n covenant, Sec. a 


4 in dower. 


wy 289 


GK 2.) Attachment. 1 9 5 | 


So, in treſpaſs, and other perſonal actions vi & armis, the original, 
proces i is an attachment, Vide ante, (D 6.) 0 


— 4 f - 4" 
: WL, * 


(EZ.) Capiat. 


Vide Pleader, (2 Wg.) | 
As to a capias pro fine, and 1 n vide bci, Br 14.2. 2) 


—Pleader, (2 W 6. )—Utlagary,—W. ales, (B 2.) | \ 
Capias ad ſatisfaciendum, vide Execution, (C 9, & fs )—Bail 1 5 4. = 
Capias fi laieus, vide Statute Staple, 85 4.) 

Teffatum capias, vide 2 (E 7.) 


E g.) Judicial Proceſs. 


_ (E 4.) Levari eee Judicial proceſs in' perſonal 2 cih, by the 
common law, was by /evar: facias, or fieri facias, Vide Execution, 


(C 37 4, Sc.) 7 
A Hari facias requires the ſheriff, quad de terris et call of che 


defendant levari faciat denarios, &c. Pl. Com. 44 1. . 

And it is in the nature of an original; as, upon a recognizance, 
Oc. by a clerk. Reg. 299. ö. 300. F. N. B. 265. D. Vide Statute 
: * (D 3.) 

a judicial after judgment, againſt any perſon, eccleſiaſtical or 
lay; for it iſſues out of the record in the court where the record i is 


reſident. F. N. B. 265. D. 
In all caſes where a en facias iſſues, the land i is debtor. Skin. 619. 


(E F.) Fieri FEY By the common law, after judgment or - 
recognizance acknowledged, within the Ate the plaintiff might have 
a fieri facias (as well as a levari facias) which commands guid de bonis 
et catallis 100 faciat, & e. 3 Cro. 1 2. a. Vide Execution, (C 4, &c.) 

So, a fiert facias lies for damages recovered in an aſſiſe, as well as 
in perſonal actions. Reg. Ju. 18. ö. 24. ö. 
= 4 a hure impedit, or for arrearages of an annuity. = Ju. 25. b. 
4 
In a writ of ward, Re Ju. 43. a. | 

If part be levied by a * Facias, there may be another Feri fs 
for the reſidue. 

So, if the ſheriff returns, that he is a clerk, and has no la fee, it 
may be directed to the biſhop of the dioceſe where his benefice lies. 

22. 26. 5. 

1 2 be bene ficiat. in Hibernia, it may be to the juſtices of Freland. 

eg. Ju. 43. b. 

If the OA has goods in ſeveral counties, the plaintiff may 


have ſeveral oy . for the A to each county. X. Dy. 162. . 
3 5 (If 


WV 

If a plainti cannot find ſufficient effects to fatisfy his jud | 
, the. 3 will order the ſheriff to retain for his uſe, —— which he | 
has levied in an action at the ſuit of the defendant. Dong. 231.] 


(E 6.) Elegit.] So, by the ,. V. 2. 18. upon a judgment or re- 
cognizance, the plaintiff, or conuſee, may have proceſs by elegit, for 
all the goods, and a moiety of the lands of the defendant. Of. Br. 77. 
Co. L. 289. b. Vide Execution, (C 14.) | 

Though he had a fieri facias, or other execution, upon which 
nothing, or only part of the debt, was levied. Vide Execution (H), 

But, an elegit after a fieri facias, &c. ought to recite how much 

was levied upon it. 1 Sid. 917. | | | 


(E 5.) Teftatum capias, or fieri faciat.] So, if a proceſs be returned 
#1hil, there may be another proceſs of the ſame nature, with a teflatum 
of the former writ and return to the ſheriff of another county. Vide 

If the firſt proceſs requires the appearance of the defendant, the 

2 does not ifſue before the guarto die poft the day of return; for 

e defendant has till then to appear. 2 Jon. 200. 

So, the teflatum does not iſſue before an entry upon the roll, that 
hore are goods there, c. and this is the warrant for the writ. | R. 

ob. 68. | . F peut 

But, there may be a tgflatum fieri facias immediately after the re- 
turn of the firſt writ; for thereby the defendant has no day in court, 

R. 2 Jon. 200. . | 

So, the firſt writ may be returned in courſe by the attorney, with« 

out going to the ſheriff, R. Sal. 589. | 13 
So, if judgment be given or affirmed in Trinity term towards the 
- end of the term, a teftatum capias may iſſue the laſt day, returnable the 
firſt return of Michae/mas term; for the judgment relates to the firſt 

day of the term, or it may be returnable in the ſame term. R. 

2 Med. Ca. 190. | | 
If a tefatum fi. fa. be ſued out and executed, without an original 

F. fe having iſſued to warrant it, it will be ſet aſide for irregularity, 

3 Term Rep. gon, | 7 
But, ſuch an irregularity may be cured on the production of an 
riginal f. fa. Id. ibid. et 658. Barnes, 211.] 
| Fre a judgment be in one county, a ca. /a. cannot go into another 

without a efatum previouſly ſued out, or awarded on the roll, 2 Bl, 

Rep. 694.] ; 

For more concerning title Proceſs, vide Accompt, (E 1.)— Admiralty, 
(E 18. Amendment, (C 1, 2.)—Aſſſe, (B g.—C 2.)—Attaint, (C 2.) 

 —Audita querela, (E 1. —Certiorari, (H 1, 2. — Chancery, (D 1, Ce.) 

— Gounty, (C 9, 10,)—Courts, (P 8.) —Impriſonment, (H 1, c.) — In- bs 

formation, (D 1.)—Leet, (M 10.)—Offcer, (G1 8 (L18.) 

—Pleader, 7 7, 8.—V 1, Sc. —2 VI. —2 Wa, Cc.—2 X 1. 9— ; 

2Y1—Eij3Fi—jl.—;K1i-3M 2 24.—3 N 2.— | 

3 O 1.)—Premunire (C).—Prerogative, (D 73. — Quad permittat, 
6 3-)—W0 Marrante, (C 3. — Retern (A). aler (B 1, 2-—C), 


PRO HEIN Aux. 
- Vide Pleader, (2 C1, 2.) 
PROCLAMATION. _ 
Fide Prerogative, (D 52 3-)—Copybold, (R 9.) 


Proclamation of a Fine. SF 
Vide Fine, (G 1, &c.)—Efaates, (B 25.) 


Proclamation of Rebellion. 
5 Vide Chancery, (D 4.) h þ ; 
PROCTOR OF THE CLERGY, 
Vide Convocation. 
Pp ROC URATIONS. 
vide Fenths (O). 
PROFAN AT ION. 
Vide Saeraments, (F),—Temps, (B 3.) 


PROFESSION. 
(A) Profeſſion; What ſhall be. 


WW HEN 2 man enters into religion after a time of probation, wh 

| he takes the habit, and vows obedience, A poverty an 
chaſtity, he ſhall be ſaid to be profeſſed, Co. L. 132. a. 

But, of a profeſhon made out of the kingdom, the common law 

does not take conuſance; and therefore, if he be profeſſed in Nor- 

mandy, he may maintain an action in England; for the profeſſion 

cannot be tried. Co. L. 132. b. 5 | 

So, a wife, or an huſband, cannot be profeſſed without the con- 

ſent of the huſband or wife, Lid. 18 


(B) The Effect of a Profeſſion. 


A Man profeſſed in religion is dead in law, and his ſon ſhall in- 
herit to him. Lit. ſ. 200. | | | 

And he may have an aſſiſe of mortd'anceflor. Co. L. 132. a 

_ if he be tenant in chivalry, his heir ſhall be in ward. G 

I he be a joint-tenant, the land ſurvives, Bid. 3 

But, 2 does not avoid his own 1 28, if rage in = | 

makes a diſcontinuance, the iſſue ſhall not have a formeden during hi 
H 4 TS | 80, 
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So, the wife of a man 'profeſſed ſhall not be endowed : for pro- 
feſſion is made with the conſent of the wife. Co. L. 132, 6. | 
So, profeſſion ſhall not do wrong to a ſtranger; and therefore, a 
- deſcent upon a civil death does not take away entry. id. 
By the /. 31 H. 8. 6. 33 H. 8. 29. and 5 & 6 Ed. 6. 13. all perſons 
profeſſed were made able to purchaſe, ſue, &c. 
So, the canon law being aboliſhed, which made the diſability, the 
common law takes no notice of him. R. Sal. 162. 7 | 
Vide Abatement, (E 5.—F 1.—H 41.)—Capacity, (D 1. Eccigſiaſti- 
gal Perſons, (B 2.) | | 


PROFITS CASUAL. © 
Vide Prerogative, (49, 3 o.) 


o 
-. 
Fr 
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PROHIBITION. 
(A) To what Court it ſhall be. 


- : * 


(A 1.) To the Temporal Court. 


]* courts exceed their juriſdiction, a prohibition may be granted to 

them. | „ c 
And this to temporal as well as ſpiritual courts. F. N. B. 39 H. 
As if a court- baron, county- court, c. or other inferior court in 

a city, borough, c. hold plea of a matter out of the limits of their 

juriſdiction, a prohibition may be granted. F. N. B. 45. F. 46. A. B. 

2 Kol. 317. l. 25. 30. Vide Courts, (P 15.) | RET 
So, if the cauſe does not appear to be within their juriſdiction. 

2 Re. $17; 140: | | | 

Or, if a ſingle cauſe of action be divided into ſeveral by covin, to 
give them juriſdiction. 2 Rol. 281. J. 27. 317. J. 25. | 

So, if an action in an inferior court be founded upon a judgment 
in B. R. or C. B. 1 Rel. 54. : + 

So, if in ſuch court a foreign matter happens, which cannot be 
there determined, a prohibition goes to ſurceaſe, till it be determined; 
as in right patent in the lord's court, if the tenant join the miſe, by 

battle, vouch a foreigner, c. F. N. B. 39 H. 40. A. B. C. 

Fu the Cinque Ports, if they confound law and equity together. 

1 Sid. 355. ä | 

Or,” proceed for the cauſe of a ſuit well commenced at law. 

Hard. 475. - | . 

So, a prohibition lies to the duchy courts, and courts of a county 
alatine, if they hold yr of lands out of the duchy. R. 2 Rol. 317. 
55. Hob. 77. 1 Kol. 42. 71. Vide Franchiſes, (D 1, c.) | 

So, to the Chancery of Chefter, &c. if it holds plea of a matter not 
cognizable there. R. 2 Rel. 318. J. 10. R. 1 Sid. 189. 309. Me. 

916. Cont. 1 Rol. 246. 331. R. acc. 1 Rol. 28 2. 

Or, if the Chancery there grants an injunction where it ought not. 

X. 2 Kal. 318, 1. 15. . , "© on . 

| But 


PROHIBIT ION. | 


But not to the Chancery here. Dub. Ray. 227. A 
25 to the 3 the court of 1 if he, as chan - 
eellor, directs things pending in the courts of the duchy of Cornwall. 
Rol. 314. J. 20. „ | | 5 | 
y 4 the pn of Stannaries holds plea where it does not relate to 
tin, and no party is a tinner. 2 Rol. 253. 379. 1 55 | 
So, to the court of the council of York. 2 Rol. 316. H. Mo. 874. 
al. 5 27. | : OY | 
7 75 the court of the marches of Wales. Ray. 191. 1 Rol. 83. 190. 
263. 2 Rol. 308. 327. 5 | 5 
To the grand ſeſhon of Wales, if proceſs is ſerved out of the ju- 
riſdiction. Vaughan v. Evans, T. 11G. Str. 630. 2 Ld. Raym. 
1408. 5 | FE 
70 5 court of honour of the earl, marſhal, if it holds plea of 
things determinable by the common law. R. Ca. Parl. 61. 67. Sal. 
553. 4 Mod. 128. Sho. 353. Vide 1 Sid. 352. w 
Io the courts of Londom, if they proceed when their juriſdiction 
is determined. Sal. 425. 4 Mod. 151. Skin. Goo. - | 
To the court of Marſhalſea, if it holds plea in debt upon a judg- 
ment in B. R. Sal. 439. „ | 
To the court of Requeſts. 2 Cro. 535. Godb. 216. 1 Rol. 263. 
2 Rol. 96. 103. : „ | 
To the commiſſioners of appeals for the exciſe. 5 Mod. 271, 
To the court of Exchequer, if it grants an attachment for a pro- 
ceeding in B. R. Dub. Sal. 550. : D. 1 Kol. 25 2. 
To a court by uſurpation, without lawful authority. Sal. 553. 
As, if it uſurps viſitatorial authority. Reg. 40, 41. Vide poſt. 
F 11.) | e 1 
8 LL courts martial, military courts martial, courts of admiralty, 
and courts of prize, are all ſubject to a 3 from the courts 
of Vęſtminſter-Hall. Grant v. Gould, C. P. T. 32 Geo. 3. 2 H. Bl. 
100. ] 5 Oy $0 
But the court will not grant a prohibition to prevent the execu- 
tion of a ſentence of a military court martial paſſed againſt A. who 
had received pay as a foldier, tho“ the proceedings of the court 
martial appear in ſome inſtances to be erroneous. Bid. p. 69. Vide 
ſupra, Admiralty (G).} | a 
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(A 2.) To the Spiritual Court. 


So, in the time of H. 3. and ever fince, prohibitions have been t 
granted to the ſpiritual court, if it holds plea of a matter, whereof _ 
conuſance there is not allowed. 5 Co. de Fure Eccl. 11. [3 T. R. 3. 
In the time of Ed. 1. a prohibition was granted to a biſhop and 
— —_ and an attachment for holding plea after prohibition. 
2 Kol. 28 1. A 5 | 
g So, if any claims ſpiritual juriſdiction, when he has it not, a pro- 
hibition lies. 2 Rol. 313. J. 42. Vids poſt. (F 11.) 
a if a collector of the pope holds plea of ſpiritual things. 2 Rol. 
281. J. 23. 313. J. 35. 185 3 ” 
If any one purchaſes a citation from the pope to appear before the 
archbiſhop, F. N. B. 44 7. - 
3 | ry 
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Or, has a citation to a court out of the realm, a prohibition goes. 


R F. N. B. 44. H. 
the archbiſnop of Canterbury claims a concurrent juriſdiction 
with any biſhop of his province; for he cannot have it but as legatus 


nau, which title was aboliſhed with the pope. R. 2 Rol. 313. 


J. 48. Hob. 17. 


When it lies to the court of Admiralty, vide Admiralty, (F 2, 


c.) ; 8 

5 (A 3.) To reſtrain a Nuſance. (I, 

So, a prohibition lies to reſtrain a public nuſance, Semb. Shin, 
625, 6. Vide Action upon the Caſe for a Nuſance, (D 4.) 

(B) By what Court. 


D Rot, Parl. 18 Ed. 1. the Chancellor and Ch. Juſtice have power 
to determine what pleas ought to be prohibited in cauſes eccle- 
ſiaſtical. 2 Rol. 316. . 8 . 


And therefore a prohibition to the ſpiritual court may be granted 


by the Chancery. F. N. B. 40. N. 7 
So, C. B. may grant a prohibition. 2 Rol. 317. J. 5. 10. R. 12 


89. | 
And the Exchequer. Adm. Ca. Parl. 58. R. Pal. 526. 


Tho' no plea be depending there of fuch matter. 2 Rel. 317, 


4.5 


So, the court of great ſeſſions in Wales, to the ſpiritual court there. 
R. 1 Sid. 92. but the Reporter makes a Qu... | 
So, B. R. or C. B. may grant a prohibition to the ſpiritual court 
in Cheſter, Lancgſter, & c. tho the courts there may do it. Cont, 
2 Rol. 318. J. 20. Acc. ibid. I. 25. 317. I. 10. | 


80, to the court of marches in Mala if it holds plea of a ſpiritual 


matter of which it has not conuſance, tho* the ſuperior court 
ey F. 2 Ro. 313. L116. | 

So, to a ſpiritual court, which holds plea of tithes in London ; 
tho' by the /. 37 H. 8. 12. the juriſdiction in ſuch caſe is given 
to the mayor of London. R. 2 Rol. 313. 1.25, 2 Inft. 659, 660. 


Or, if a ſuit be there by an orphan for a legacy, goods, &c. the 


conuſance whereof, by cuſtom, belongs to the mayor and aldermen 
of Londen. R. 5 Co. 73. b. 2 Kol. 313. I. 10. 


Or, againſt an executor or adminiſtrator, for goods which belong 


to orphans. 2 Rel. 313. I. 20. 
Or, if a ſuit be for probate of a will, where the probate helongs ta 
the lord of a manor. Per Poph. 5 Co, 73. b. 2 Rol. 313. J. 5. 

So, a prohibition may be granted by B. R. to the council of York ; 
if ep dold ples; of a matter within the juriſdiction of Durham, R. 
2 Rel. 3 14. J. 15. | 2 7 756 
80, if C. B. holds plea of lands held of a ſubject, the lord of the 
manor may have a prohibition to the juſtices of C. B. commanding 


* 


them to ſurceaſe, and that the gemandant ſue a writ of Tight of pas | 


tent in his court. F. N. B. 8. B. 39. H. 
. 3 N 
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So, the courts of law in Chefter may grant a prohibition to the 
ſpiritual court there, if it exceeds its juriſdiction. 2 Rol. 318. J. 25, 


— 
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(c) The Nature of a Prohibition. 
| prohibition, are, 1ſt, contempt of the crown; and, 2dly, a 
1 to the party. A ſuit 7d it muſt be brought in a 3 
court, and the party prays a 1 and whether defendant Fi. 
ceeded or not after the prohibition, and attachment goes to bring him 
into court. If he has proceeded after the writ delivered, it is a con- 
tempt; but ſtill it is a matter examinable, whether the court have 
juriſdiction or not. If it have not, the court will prohibit finally, 
and give ſatisfaction. The party is not to have damages, if they 
have juriſdiction; but if they have none, they have aCted againſt the 
rrohibition of law, and done the party wrong. Ede v. Fackſon, Fort. 
A ought to be granted ex debito juftitie. 1 Sid. 65. Per 
two 7. Hide cont. Ray. 92. Per all the F. 3 Fac. 2 Infl. 607. Per 
| Keeling, Hide cont. 1 Sid. 178. | | | 
And being intended for keeping every court within its 8 Ju- 
riſdiction, the law, as to prohibitions, cannot be changed but by act 
of parliament. R. 2 If. 601. | | | 
So, the form of a prohibition cannot be altered but by parliament. 
2 Inft 601 7 2. | | ; | | 


(D) At what Time granted, 


WW HERE it appears by the libel that the matter was not within 
Wh the juriſdiction of the ſpiritual court, a prohibition lies after 
ſentence, or before. 2 If. 602. 619. 2 Kol. 318. J. 45. Sal. 548. 

[2 Bur. 813. Coup. 424. 3 Term Rep. 3.] 

So, to a temporal court, it lies after judgment, where the matter 
appears to be out of the juriſdiction. 2 It. 602. 619. | 

Or, after execution. Bid. 

So, after ſentence and appeal. 2 Rol. 318. J. 48. 319. J. 20. 

Agreed, 1 Sid. 65. 
A prohibition was granted on a libel to charge a man to the re- 
pair of the church in reſpect of a light-houſe, after ſentence, and an 

_ to the delegates, Rebow v. Bickerton, in Sc. T. 1721, Bunb. 
| 1. | | 

After an appeal to the arches, and then to the delegates, and ſen- 
tence affirmed there. R. 2 Rol. 24. : SY 

[To a court of appeal, where it appears they have no juriſdiction over 
the ſubject, even after they have remitted the ſuit to the court below, 
and awarded coſts againſt the appellant, and tho' the party apply- 
ing for the prohibition be the appellant. 1 Term Rep. 52 

So, a prohibition lies after ſentence, if the libel — or a thing 
within their juriſdiction, and a temporal matter becomes incident, 
and they refuſe ſuch proof as the temporal courts allow; as proof 
: by A ſingle witneſs. . Cro. El, 666. Mo. 907. to : $ho. 173. 161. 
3 Mod. 286. Sal. 547. | 
But where the ſpiritual court has juriſdiction, or unleſs the want 
of juriſdiction appear on the face of the proceedings, and has pro- 
nounced ſentence, there ſhall be no prohibition z the remedy being by 
dppeal, 2 Bur. 813. Dang. 378] 75 ut 


%- 
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If the ſpiritual court has cognizance of part * the charge only, 
and not of the reſt, the court, after ſentence below, will not grant a 
prohibition. 2 Term Rep. 473. r 

If in a ſuit for a preſtation, defendant pleads there is no preſcrip. 
tion, and that is denied; yet there ſhall be no prohibition till they 

join iſſue on the plea, and it appears the preſcriptive right will come 
in queſtion. Gooche v. Biſhop of London, M. 4 G. 2. Str. 879.) 

So, it lies after an appeal, if a thing be litigated upon the appeal, 
which upon a prohibition was determined by verdict, and then a con- 
ſultation awarded. R. 2 Sho. 195. | 
But generally after an appeal, 2 prohibition ſhall, not be allowed if 

the matter be not apparent; for by that the party affirms the juriſ- 
_ diction. 2 Rel. 319. J. 10. | 25 | 

And if by appeal he may have relief, a prohibition ſhall not be 
granted. 1 Rel, 319. J. 30. IT 55 

So, after ſentence a prohibition does not go upon ſuggeſtion of 

a matter which does not appear by the libel. 2 Rol. 318. J. 45. 
Godb. 164. VVV Z 5 

As, if a libel be for non-payment of a rate for reparation of a 
church, a prohibition ſhall not go, upon a ſuggeſtion that foreign 
diſburſements, as for priſoners, &c. are included in the rate. R. 
Tut. 1022. . | | 

If a libel be for defamation in _ whore, upon ſuggeſtion that 

the words were ſpoken in London. R. in Exchequer inter Hedd and 
Winter, H. 5 Geo. 2. (Reported in Bunbury's Reports, 312.) R. 
9 Geo. 1. 2 Mod. Ca. 176. : . 

If a libel be in the Admiralty, after ſentence a prohibition ſhall not 
go, upon ſuggeſtion that the contract was upon land, if it does 
not appear by the libel. R. 2 Mod. Ca. 194. Vide Admiralty, (F g.) 

[Before ſentence, prohibition 1ſſues on a ſuggeſtion of matter of 
fact not appearing on the face of the proceedings below; after ſen- 
tence it cannot be overturned by bare averment of the fact; but if 
want of juriſdiction appears on the face of the libel, or on the pro- 
ceedings, it ſhall iſſue after ſentence. Smith v. Langley, M. 10 G. 
B. R. H. 317.) | „5 | 

[After ſentence that the new churchwardens make a rate to re- 
imburſe the former. Dawſon v. Wilkinſon, T. 10& 11 G. 2. B. R. H. 

81.] 1 555 
. So, a prohibition does not go to a temporal court after judgment, 
where it appears upon evidence at the trial that the cauſe of action 
aroſe "og the juriſdiction. R. 2 Lev. 230. but Qu. if the party 
demurred to the evidence, and the demurrer was refuſed ? 

Nor, to the Admiralty. 1 Sid. 331, 2. . 

So, a prohibition does not go upon the Fab 23 H. 8. for ſuing out 
of his dioceſe after anſwer and ſentence thereon; for the party ac- 
knowledged the juriſdiction. R. 2 Rol. 318. J. 40. Adm. P. 1 V. 
& M. inter Tiler and Mantle, Sal. 548. Vide pot. (F.) | 

A fortiori, not after excommunication, and a writ of excommunicatia 
capiendo. R. 12 Co. 77. ä E 
So, a prohibition ſhall not go after a ſuit is entirely determined; 
for there is not any to whom it may be directed. Per cur. 1 Sid. 
166. Ho | | | | . 
[Therefore, tho' where matters are eſſentially triable at com- 
| . mon 
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pon law, if the party come before ſentence, the court will grant it for 
he be of the dial, yet, if he ſubmit to the trial, he is abe 


late. Coup. 424. ] | 5 | 
| "| Therefore; ae the plaintiff has grounded his libel on a cuſtom, 


- 


and it is found againſt him, he ſhall not have a prohibition. 1d. 
; 80 if a prohibition be granted, and afterwards ſentence and an 
appeal paſs, it cannot then be uſed. R. 2 Cro. 429. Vide poſt. 
K 1.) | | | 85 ts i 
; . a prohibition does not go after a writ of excommunicato ca- 
Piendo againſt the defendant, tho the cauſe appears to be out of 
the juriſdiction, or is pardoned ; for the king's writ ſhall not be dif- 
- charged by the prohibition, nor the party delivered by it. R. 12 
Co. 76. | | LES. 


(E) At whoſe Inſtance. 


CO, where the court has no juriſdiction, a prohibition may be granted 
upon the requeſt of a ſtranger, as well as the defendant himſelf. 

2 Inſt. 607. . | 

2 upon motion of the plaintiff himſelf, who exhibited the libel. 
2 Inſt. 602. 607. R. 2 Rel. 312. J. 10. Mo. 7860. | 

[But if a wife libel to recover her fame, prohibition ſhall not be 
granted on the huſband's motion. Tarrant v. Mawr, M. 10 G. 
Str. 576.] | Es — 
So, a prohibition may be ſued by him in the reverſion, if a libel 
be for tythes againſt his leſſee. Cro. El. 5 5. Mo. 918. 


(F 1.) For what Cauſes granted, | 


A Prohibition ſhall be granted to the. ſpiritual court in all caſes 
where the eccleſiaſtical judge proceeds in a matter out of their 
juriſdiction. ' | | | | 
Though the temporal court has not cognizance of the matter for 
| which the libel is in the ſpiritual court; for it is a ſufficient cauſe 
for a prohibition, that the eccleſiaſtical court exceeds its juriſdiction. 
Godb. 246, 7. ' Vide ante, (A 2.)—Poſt. (F 11.) _ | 
I.8o, if a churchwarden has had his accounts allowed in veſtry. 
Nutkins v. Robinſon, H. 1727, Bunb. 247. Snowden v. Herring, MH. 
1730, Bunb. 289. Wainwright v. Bag ſhaw, P. 7 G. 2. Str. 974.] 
[The ſpiritual court may compel the churchwardens to deliver in 
their accounts; but they cannot decide on them. 3 Term Rep. 3. 


(F 2.) If Freehold be concerned. 


(F 2.) As a title to lands or tenements.) In the time of Ed. 1. it 
was enacted, that conuſance of pleas de feodalibus, libertatibus feodalium, 
maneriis, advocationibus ecclefiarum, recognitionibus laicum frodum con- 
cernentibus, belong to the king's courts, and ought not to be ſued be- 
fore the eccleſiaſtical judge. 2 If. Goo. „„ 
And if they are, a prohibition lies. F. N. B. 40. J. 5 

As, if a ſuit be in the ſpiritual court de caftris, villis, manerits, &c. 


2 Rol. 282. ' 20. 
So, 
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So, if a ſuit be in the ſpiritual court for incloſing his land next to 
. the church-yard. Vide pot. (G 3.) | CN Eons 
If the bounds of a church-yard come in queſtion. Pew v. Cres 
weill, P. 8 G. 2. Str. 1013.J | 8 
For a way to the church. Vide poft. (G z.) N . 
For the making an entertainment for the pariſhioners at his houſe 
in their perambulation. Vide pf. (G 3.) _ . 
For a feat to which he has title by preſcription. Vide poſt. (G 3.) 
FIf one ſued for diſturbing a perſon in his ſeat at church ſuggeſts, 
that he purchaſed an ancient houſe with this ſcat belonging to it, to 
him and his heirs. Witcher v. Cheflam, P. 16 G. 2. Will. 17.] 
Ulf there are reciprocal. preſcriptions to a ſeat in a church; for 
they adjudge one to be good. Paxton v. Knight, P. 30 G. 3. 1 B. N. 
14. | | 
| F It one has a preſcription to have a ſeat in a church, and the ſeats 
are pulled down without his conſent, and new ones built by the or- 
dinary on part of the place where the old one was; tho' he have 
as much ſeat as he had before, only not in the ſame place, it is illegal; 
and if ſpiritual court interpoſe, prohibition lies. Archer v. Sweet- 
| nam, H. 11 G. Fort. 346.] | 1 
| [So, where the right of election to the office of canon reſidentiary, 
a freehold office, is in the dean and chapter, a prohibition ſhall go to 
the biſhop claiming a right to preſent by lapſe, under pretence of his 
viſitatorial authority. 1 Term Rep. 650.] 8 


F z.) To an advowſon or church.) So, if a ſuit be in the ſpiritual 
court concerning the right to an advowſon, a prohibition goes: 

Or, concerning the right to a preſentation. R. 1 Rol. 173. 

So, after induction, whereby the church is full at common law, 2 
prohibition ſhall be granted, if a ſuit be in the ſpiritual court, upon 
pretence that the inſtitution was not good; for by conſequence the 
right to the church will be determined by the ſpiritual law, and all 
quare impedits ouſted. R. 2 Rol. 282. I. 30. 294. J. 10. Hob. 15. 
x Sid. 293. R. Mo. 861. . 5 
Though a quare impedit be depending at the ſame time. R. 2 Ru. 
294. J. 5. 5 5 5 

Though inſtitution was granted after a caveat entred, which does 
not vitiate the inſtitution, except by the ſpiritual law. R. 2 Ru. 
282. J. 40. 1 Rol. 228. os . 5 

Or, after a duplex querela commenced in the ſpiritual court by the 
other party. R. Mo. 879. 5 

S8. if a ſuit be in the ſpiritual court for depriving a clerk, becauſe 
the inſtitution was not good; for the church will be avoided by it. 
K. 2 Rol. 282, A 45. - | 

Or, to repeal an inſtitution and induction, becauſe he was preſented 
by ſimony. R. 2 Rol. 292. J. 25. | 

So, if a preſentee to a ſecond benefice without a diſpenſation, e 
uberiori cautel4 obtains a preſentation from the king, and the my 
takes time to be adviſed concerning the inſtitution, pending whi 
B. procures a preſentation from the king, and inſtitution and induc- 
tion upon it; a prohibition ſhall go, if a ſuit be againſt the biſnop 
for his injuſtice ; for this tries the right to the church. R. 2 
293. J. 10. 23 | Gd 8 So, | 
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So, if B. be ſued for obtaining inſtitution and induction after 
another was inducted. R. 2 Rel. 293. J. 5. e 
So, if a patron preſents after 2 recovery in a quare impedit, and 
an inhibition is granted by the ſpiritual court to ſtay inſtitution; a 
prohibition goes. K. 2 Kol. 294. J. 25. 28. 31 | „ 
So, after recovery in a quare impedit, if the patron preſents, and in- 
ſtitution is made, and then upon a caveat an inhibition is granted by 
the ſpiritual court to the archdeacon not to induct, a prohibition ſhall go; 
otherwiſe all trials by quare impedit are ouſted. R. 2 Rol. 294. l. 15. 
So, if a ſuit be in the ſpiritual court to repeal a ſuper- inſtitution 
made after a recovery in a quare impedit, and before removal of the 
. incumbent by a writ to the biſhop. R. 2 Rol. 292. J. 45. 1 Rol. 62. 
Or, after induction upon a ſecond inſtitution. R. 2 Lev. 125. 
' Bo, if inſtitution is delayed for two months, (for which only one 
month is allowed by the canon,) upon which a duplex querela is ſued 
by the patron to prevent a preſentation by lapſe, and yet the biſhop 
after ſix months preſents by lapſe, a prohibition goes. 2 Rol. 294. 1.35. 


FF 4.) To an office. ] So, by the „f. Ed. 1. entitled prohibitio formata 
de f 12 __— cleri (incerti temporis ) ( Raſt. Abr. Probib. 8.), 
conuſance of pleas of offices, Qc. belong to the king's courts, and 
ought not to be drawn before a ſpiritual judge. 2 It. o. Vide 
(G4. | — 
110 2 if a ſuit be in the ſpiritual court for an office which 
concerns a ſpiritual matter, a prohibition goes, for the office is tem- 
poral, and the party has a freehold; as, for the office of regiſter of 
a biſhop. 2 Rel. 285. J. 45. 2 Rol. 306. | N 
Tho' the ſuit be upon a ſuppoſition, that a prior grantee had 
forfeited his office for recuſancy ; for the freehold will come in de- 
bate. R. 2 Rol. 285, 1 38. - . 5 
So, if a ſuit be in the ſpiritual court for the office of chancellor. 
R. 2 Rol. 285. J. 50. : 
Or, to deprive him; for his patent will be thereby avoided. Semb. 
4 Med. 27. 5 | | 3 
Tho? 5 deprivation be for his ignorance of the canon law, of 
which the ſpiritual court is the proper judge. R. cont. 2 Rol. 286. 
l. 2. Cro. Car. 65. Latch, 228. Semb. acc. 4 Mod. 27. . 
So, if the ſuit be for the office of a commiſſary made by the leſſee 
of a prebend. R. Ray. E eg Sn | 
So, if the ordinary proceeds to deprive the maſter.of a ſchool, who 
has 7 8 allowance, without cauſe, a prohibition goes. R. 2 Kal. 
283. J. 5. = 5 | 
Or, to deprive a pariſh-clerk, choſen by the pariſhioners; for it is 
a lay-office, R. Godb. 163. | 
Or, tho' choſen by the parſon. Dub. F. g. 273. if the cauſe for 
deprivation be an offence determinable by the common law, before 
Conviction there. Semb. F. g. 190. 5 | 
Ulf 2 clerk is deprived, another appointed, and the old one 
1 new, prohibition lies. Tarrant v. Haxby, T. 30 C31 G. 2. 
Uf one is ſued for executing. the office of deputy pariſh-clerk, 
without licence of the ordinary. Peake v. Bourne, M. 6G. 2.Wtr. 942. 
But the ſpiritual court ſhall proceed againſt an officer y _ an 
| | | Cle 
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elefiaſtical court, for an offence contrary to the duty of his office, 
tho' deprivation _ enlye. _ Semb. F. g. 1 15 TE 2 


(F 5. ) If Chattels or Debts : are concerned. 


80, by the /f. Ed. 1. intitled Prohibitis, & c. ( Raſt. Abr. Prozib 8.) 
conuſance de rebus & cauſis pecuniarum, & aliis debitis & catallis, que 
nan ſunt de teſtamenta aut matrimonio, belong to the temporal court, 

and ſhall not be drawn before a ſpiritual judge. 2 _ 600. 2 Ra. 


218. N. 
And if they are drawn before the ſpiritual court, a prohibition 


hes. F. N. B. 40. H. 

And therefore, if a ſuit be there for any goods or chattels, tho' 
they belong to the church, a prohibition lies; as, if a ſuit be for or- 
naments, or goods given to the church. 2 1ſt. 492. | 

For a bible, ſervice-book, chalice. 2 1n/t. 492. 1 Rol. 255. 

For an image taken out of a church. 2 Inft. 492. 

For a pope's bull, or other charters or writings granted to 2 
church. 2 Lift. 492. 

So, if a ſuit wag there for the profits of a benefice taken (unleſs it 
be by ſequeſtration, or authority of the ſpiritual court). R. 2 Rol. 


293. J. 20. 

For trees cut down in the church-yard. 2 R 311. J. 27. Cont. 
Godb. 259. Acc. if the ſuit be for damages. 1 Rol. 255. 

For bells taken out of a church; for the property is in the a 
wardens, who may have trover. R. Sal. 547. 

Or, for organs taken out of a church. X. Rol. 57. 

8, the court of B. R. granted a prohibition to ſtay a ſuit in the 
ſpiritual court for breaking open a cheſt in the church, and taking 
away the title-deeds to the advowſon, becauſe only an action of treſ- 
paſs or trover could be maintained in the temporal courts for the re- 
covery thereof. Gardner v. Parker, B. R. T. 31 Geo. 3. 4 J. K. 

I] 

* if it be for detaining goods of an inteſtate, whereby he cannot 
exhibit a full inventory; upon which the defendant pleads property. 
R. 4 Leo. 150. 

So, if a ſuit be for a thing, for which damages are recoverable at 
common law; as, upon a promiſe to pa ſuch a ſum. 

Tho' it be to be paid when his daiſſhter ſhall marry. F. N. B. 
44. A. 

If a ſuit be for tythes ſevered, which a fn afterwards carried 
away. Cro. El. 607. 

So, if a ſuit be for proctor's fees, or thoſe of a pariſh-clerk; for 
it is a we" ow; for which a quantum meruit lies. 5 Mod. 238. 
1 Sal. 333. ſed. 167. Skin. 589. Doug. 629. (607.) Bunb. 
170. 2 Str. 1 my 

So, if it be for regiſter's fees; for the ſpiritual court cannot eſta- 
bliſh a fee. R. 1 Sol. 333- 4 Med. 254. 

80, if a ſuit be for debt, or upon a bond i in the ita court, 3 
prohibition lies. F. N. B. 40. H. 

Tho' the party acknowledges himſelf indebted, or makes a pro- 
mile to pay in the ſpiritual court. F. N. B. 41. B. C. E. 

Or, the debt was recovered there, and the plaintiff ſues to have 


execution. F. N. B. 41. D. Or, 
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Or, the bond was given to perform a ſentence there. 2 Rol. 302. 


: 80, if a libel be founded upon a covenant to pay tythes. Semb. 
a * if a ſentence be in the ſpiritual court, and coſts, and after- 
wards a prohibition 1s granted, and upon debate a conſultation, and 
then the ſpiritual court gives coſts de novo for the delay by the pro- 
hibition; for thoſe coſts de novo a prohibition goes. R. 2 Rol. 119. 
But, for a _ or --- th ſuit may be in the ſpiritual 
court. Vide paſt. (G 15.17. 5 5 
So, for 2 there. F. N. B. 5 2. D. A. ** 
So, for procurations, ſynodals, Oc. tho a preſcription is de- 
nied; for they are due de jure. Ray. 366. ws. 
So, if bond be given in the ſpiritual court for a matter teſtamentary, 
or matrimonial. F. N. B. 41. Per Dad. 2 Rol. 160. Vide poft. 
(G 15, 16, Cc.) | i 3 5 : 
So, for the profits of a benefice taken in time of ſequeſtration. - 
2 Kol. 293. J. 23. . | ; 
So, if covenant, &c. be mentioned only as incident; but the libel 
is founded upon aw endowment, Cc. a prohibition does not lie. 
K. 1 Leo: 10: 


* 


p 60) If the Suit be for a criminal Matter. 
So, by the ff. Ed. 1. intitled Probibitio, &c. (Raft. Abr. Prob. 8.) 


conuſance of pleas of felons, malefaCtors arraigned, robbers, belongs 
to the king's court, and ſhall not be drawn before a ſpiritual judge. 
2 Inſt. Goo. | x4 a 

So, if a ſuit be there for perjury in a temporal cauſe. 22 Ed. 4. 20. 
Bro. Juriſcdiction, 20. . : 1 | 
If a ſuit be ex officio, which requires an anſwer upon oath to 2 
criminal matter. 1 Sid. 374. 8 1 
So, if there be an indictment for an aſſault with intent to raviſh, if 
a ſuit be afterwards in the ſpiritual court for ſolicitation of chaſtity, a 
prohibition ſhall go. R. Sal. 552. PR. ; 

But the ſpiritual court has juriſdiction for puniſhment of a crime 
committed in the ſpiritual court, and in a cauſe within their conuſance; 
as, perjury in the ſpiritual court in a cauſe of matrimony. 1 Sal. 134. 
Semb. 1 Sid. 217. Vide paſt. (G 13.) ; | ; 

Forgery of orders. 1 Sal. 134. When a ſuit is there for depri- 
vation. R. 1 Leu. 138. 1 Sid. 217. 
Extortion in an officer of the ſpiritual court. 1 Sal. 134. | 
So, the ſpiritual court ſhall proceed for the puniſhment of adultery, 
tho an action for aflault and battery be againſt the defendant for 
the ſame fact. Sal. 552. 


(F 7.) Or, a Matter contra Pacem. 


So, by the ff. Ed. 1. intitled Prohibitio, &c. (Raft. Abr. Prob. 8.) 
conuſance of pleas of diſtreſſes, executions, attachments, vi lacid, 
arreſts, aſſiſes, juries, ſecular cuſtoms, belong to the king's court, and 
{hall not be drawri before a ſpiritual judge. 2 Inf. Goo. | 
And therefore if a ſuit be in the ſpiritual court for treſpaſs, a pro- 
hibition lies. F. N. B. 40. . 43. G. | 

Vol. VI, | I Ido" >: 
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Tho! it be for entry into-an houſe, to the intent to commit adul- 
tery. R. 2 Ini. 606, 7. X „ 3 

For cutting down trees in the church- yard. 2 Kal. 311. J. 27. 

If an archbiſhop proceeds againſt a biſhop for impriſoning another 
in a temporal cauſe. Cro. El. 484. . | 

So, ifs ſuit be in the ſpiritual court for night-walking. 2 Inf. 
606, 7. D 


(F 8.) If a Remedy be given by Statute, 


So, if remedy be given in any caſe by ſtatute, in a temporal court, 
a prohibition hes to the gy court, if a ſuit be there. Co. L. 96. ö. 
I ho' the matter be of a ſpiritual nature; except where the juriſ- 

diction of the ſpiritual court is ſaved by the ſame ſtatute. Bid. 

As, if a ſuit be in the ſpiritual court for a legacy deviſed out of 
lands; for land is not deviſable by the ,. 32 H. 8. Vide poſt. (G 17.) 

So, if a ſuit be againſt A. for dilapidations, who claims to be in- 
cumbent by the ,. 12 Car. 2. 17. Semb. 1 Sid. 100. 5 

{Preaching without licence is within the act of uniformity, and 
therefore prohibition lies to ſuit in the ſpiritual court for it. Herbert 
v. Dean and Chapter of Weſtminſter, M. 6 G. Fort. 345.] 

[A prohibition lies to a ſuit for marrying without banns or licence, 
ſince the ſt. 26 G. 2. c. 33. . 8. by which it is made felony.. 2 Wilſ. 79. 
[But prohibition does not lie in a ſuit in the eccleſiaſtical court 
againſt a quaker for repairs of the church, on ff. 7 & 8 W. 3. c. 34. 
tho' the act gives a remedy before juſtices of peace, for the old 
remedy is not taken away; ſo in the caſe of ſmall tythes, per flat. 
7 08 F. 3. c. 6. Screen v. Cockernutt, J. 2G. 2. Fort. 347. 


(F 9.) If a Man be cited out of his Dioceſe. 


* 


So, by the f. 23 H. 8. g. no perſon ſhall be cited out of the dioceſe, 
or peculiar where he dwells, unleſs it be for an offence done by a 
ſpiritual judge, or upon appeal; or where the immediate ordinary 
dare not, or will not convene the party; or be himſelf, directly or in- 
directly, party to the matter of the ſuit; or, by requeſt, (in caſes 
where the civil or canon Jaw allows ſuch requeſt,) intreat his ſuperior 
to examine or determine the matter, on pain of paying double damages 
and coſts for the vexation, and 10/. for every perſon fo cited, &c. 
Provided, an archbiſhop may cite out of the dioceſe for hereſy, if 
the ordinary conſent, or do not his duty. 5 
Provided alſo, an archbiſhop may cite any out of his dioceſe for 
probate of a teſtament. . . 1 
And therefore, any one cited out of his dioceſe, may have a pro- 
hibition before appearance to the ſuk as well as an action for double 
damages, c. Dub. 2 Cro. 321. Adm. Cro. Car. 97. d 5 
So, if a man be cited out of a peculiar where he dwells, before the 
biſhop, he ſhall have a prohibition. R. Cro. Car. 162. Cont. per 
i J. 1 Rd. 136. „ 1 
Tho' the court, to which he is cited, be nearer than the court 
vf the place where he dwells. Pal. 488. | 
So, a prohibition lies, where an archbiſhop claims a concurrent 
juriſdiction with a biſhop, in his province or ſee, in the dioceſe of 
ſuch biſhop, and there cites perſons in the ſame dioceſe, and 2 — | 
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abſolve till he procures the cauſe to be tranſmitted to his court; for 


by ſuch means the ſtatute will be eluded. R. 2 Rol. 313. J. 45. 


Hab. 17. | ; | „ : 
So, if a cauſe be tranſmitted to a ſuperior, who is not the imme- 


diate ſuperior; for where tranſmiſſion is allowed, it ought to be to 


the immediate ſuperior, and not per ſaltum. R. Hob. 16. R. 


I Sid. go. | + 
So, "if he be cited at the ſuit of the biſhop, or archbiſhop himſelf. 
2 Sho. 146. 


So, if a ſuit be in the arches, when the defendant dwells in the 
dioceſe of London, out of the thirteen pariſhes which belong to the 
archbiſhop ; tho? it be as near. R. Hard. 380. | 


But if a man reſides in the dioceſe of V., and has lands in his oc- 
cupation in the dioceſe of P., he may be cited to the conſiſtory court 
of the biſhop of P. for not paying a rate to the church where his 
land lies; for he is an inhabitant there. R. 1 Sal. 164. 
| So, if tythes are due for land in the dioceſe of P., and the party re- 
moves to the dioceſe of V. and there lives ſeven years, he may after- 
wards be cited to the dioceſe of P. Dub. 5 Mod. 451. R. Sal. 549. 
Carth. 477. : | . | 1 | 
So, if a man uſually reſides out of the dioceſe, but was in the 
dioceſe for trade, &. and then there cited, it will be good, and 
no prohibition goes, tho he afterwards returns to his habitation. 
Hard. 421. | 5 „ 
So, if a man be cited to a peculiar, where he lives, tho” it be out 

of the-dioceſe. 1 Rol. 328. Semb. Skin. 33. 
So, if a ſuit be fora legacy in the prerogative court, when the teſta- 

ment was proved there, tho the executor lives in another dioceſe, 


F. o I 10. 5 f 
0 85. if a man, cited to the ſpiritual court in his dioceſe, dies per: 
dente lite, the executor or adminiſtrator may be cited, tho' he 


dwells in another dioceſe; for the ſuit does not abate by the death of 


the defendant. R. 2 Cro. 483. | 

So, if a ſuit be againſt executors, and one of them lives within 
the dioceſe, tho' the other is out of it. 1 Rol. 328. | 

So, a 122 does not lie, if a man in the dioceſe of London be 

cited to the arches; for there is an antient compoſition between the 
archbiſhop and biſhop of Londen for ſuch purpoſe. R. Cre. Car. 
339. Dub. Ray. 91. Semb. Godb. 191. | Ar 

Or, if a man within an archdeaconry be ſued before the biſhop, 
where the archdeacon, by compoſition, has a peculiar juriſdiction. 
2 Rol. 357. 446. 448. | | | 
| 90, a prohibition does not lie where a cauſe is tranſmitted, upon 
the requeſt of the inferior judge, to his immediate ſuperior; for to 
the prohibition ſuch tranſmiſſion may be pleaded. Cro. Car. 162. 

And it is ſufficient to ſhew that it was an eccleſiaſtical cauſe, 


without ſaying what cauſe in particular. R. Cre. Car. 162. 


That it was removed _ requeſt, without faying, that the re- 


queſt was under ſeal. Bid. 

And it is ſufficient, that the cauſe be tranſmitted to the immediate 
ſuperior, tho' the biſhop be paſſed by z as, if a peculiar belongs to 
the archbiſhop, there may be a tranſmiſſion of a cauſe to the arch- 

uhop, omitting the biſhop. 1 _ go. R. inter Johnſon and _ 
| 2 - v4 
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9 W. z. 5 Med. 238.; but no judgment there, the it ſeems that it wat 
nfte.wards given. Fin. 589. 

So, it is ſufficient to ſhew a requeſt of the biſhop, upon motion, 
without pleading. R. 1 Lev. 225. 

+ But if the tranſmiſſion be not to the immediate ſuperior, it is not 
allowable. 1 Brownl: 46. 

So, a prohibition does not lie for a citation out of his dioceſe, after 
ſubmiſhon to the juriſdiction of the court to which he was cited; 
as, if ſuch court has proceeded to ſentence. R. Cro. Car. 27. R. 
1 Vent. 61. 2 Sho. 155. Vide ante (D). | 5 L 
Or, if the defendant has pleaded to the libel. R. Carth. 33- 

Tho” the ſuit be in the dioceſe of London, and it appears by the 
libel that the defendant dwells at V inchefler, which is known to be in 
another dioceſe ; for the court has not Judicial notice of the limits of 
dioceſes. Carth. I - 

Yet, if upon the libel itſelf it appears that the defendant dwells 
dut of the dioceſe, or be in any other reſpect out of the juriſdiction 
of the eccleſiaſtical court, a prohibition ſhall go. Carth. 33. 

80, a prohibition did. not lie for a citation out of the dioceſe to the 
high commiſſion, which was s erected by the 5 1 Ei. after 28 H. 8. 


1 — __ 
(F 10.) If a Remedy be given by the Common "TR 


So, a prohibition lies, if a ſuit be in the ſpiritual court, for a mat- 

ter for which there is remedy by the common law. Co. L. 96. 6. 
As, for a fact, for which treſpaſs lies at common law. Vide ante, 

F 5.) 

cif executor libels for taking a thing . his conſent, which 

defendant pretends was donatio cauſa mortis; for it may be tried by 

action of trouver. IJ. * v. Batty, T. 13 6. Str. 777. 


(F 11.) If the Spiritual Court has not eien tho? there be no 
Remedy elſewhere. 


So, a prohibition lies, where the ſpiritual court has no juriſdiction; 
as, to a ſuit before the pope's collector pro læſione fidei; for the pope's 
rollector has no juriſdiction in this realm. Bro. Juriſdiction, 20. 
If a biſhop, Cc. acts as viſitor, where he has no viſitatorial power. 
Reg. 40, 41. Sal. 5 5 3. Videante, (A 2.) 

i If a court of judicature, erected after the fire in London, act after 
their authority is determined. 4 Med. 151. Sal. 425. 


'(F 12. ) If the Spiritual Court allows a Cuſtom, Sc. void by Law. 


So, a prohibition lies, if a ſuit be in the ſpiritual court for a thing 
not allowed by law; as, if a ſuit there be founded upon a cuſtom void 
in law); as, upon a cuſtom, that the inhabitants of ſuch a houſe 
ought to find cating and drinking for the parſon and' churchwardens 
going in proceſſion in the Rogation. R. Mo. 916. 1 Rol. 259. 

So, if a ſuit be there for tythes of things, for which none are due 
by law. Videpst. (G'8, &c.) | 

So, if a ſuit be for a thing allowed by the civil law, which is not 
re * the common law; for this ſhall be preferred. * 10. 


3 14 So, 
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a if a ſuit be for a legacy, when upon a legal conſtruction of 
the will none is due. 2 Rel. 414. 
On a libel in the court of dean md changer; a peculiar,” againſt A. 
* preaching without their licence, the power to Jicenſe is perſonal 
to the biſhop or archbiſhop, not to the ordinary. Herbert v. Dean and 
Chapter 25 MWeſtminſter, M. 6 G. Fort. 345. | 
[In a ſuit by the next of kin, for a diſtribution of ſurplus, there 
being a legacy to the executor. Hatton v. Hatton, P. 3 G. 2. Str. 865.] 
[If the adminiſtrator of an executor is ſued for a legacy given * 
teſtator. Tucker v. Towell, M. 9 G. 2 B. R. H. 185.) 
[Cuſtom to pay a fee for churching a woman at the uſual time, 
whether ſhe is churched or not, is void; becauſe uncertain as to the 
time, and unreaſonable, for ſhe may be dead. N v. Scott, P. 
2G. 2. Ld. Raym. 1558. 5 


(F 13.) Or, allows illegal, or Aifallows legal Evidence. 


So, a prohibition lies, if another court determines by. improper 
evidence ; as, if the commiſſioners of appeals for the exciſe determine 
by minutes.of the evidence, taken by a juſtice of peace, and do not 
examine the witneſſes viv4 voce. R. 5 Mod. 272. 

30, if in the ſpiritual court, payment, &c. pleaded, is diſallowed, 
becauſe proof of it is made only by a fingle evidence. Cont. 1 Rol. 12. 
1 Sid. 161. R. acc. 2 Rel. 414. R. 3 Med. 286. 1 Sho. 158. Garth. 
142. Videpoſt. (G 23.) | 

But there ſhall not be a prohibition, becauſe the ſpiritual court re- 
quires proof of a negative; as, if to libel for tythes, the defendant 
pleads that the parſon did not read the 39 articles, and the court re- 
quires proof of the plea; for it is preſumed at law that the parſon did 
read "—_— if the contrary ad not proved. R. 1 Kol. 83. 


(F 14.) Or, tries a Matter wake by Law. 


So, a prohibition lies, if the ſpiritual court proceeds to the trial of 

| a cuſtom, or preſcription, which are triable uy by the common law. 

Cartb. 33. Vide paſt. (G 10.) 

If it proceeds to try 3 limits of a pariſh, which are triable by the 

common law. 1 Rel. 

8o, if, upon a libel Pr bes the defendant makes title by a leaſe; 

for this is determinable by the common law. X. 1 Rel. Gr. 

So, if upon a libel for an account againſt an executor, he pleads a 
deed of gift by the teſtator of his goods to another, and the ſpiritual 

court does not allow it. R. 1 Rol. 123. 

If on a libel for tythes due only by cuſtom, the cuſtom is denied. 

Per three J. Het. 13 

So, if it ot to ſwear a pariſh-clerk, ae De. 

named by the parſon, when by cuſtom he ſhould be named by the 

veſtry. R. 2 Cro. 670. 7 

But, after yerdi& for a cuſtom or. preſcription, which allows a 

ee in the ſpiritual court, a conſultation goes. Carth. 33. 
So, r prohibition goes, if the ſpiritual court, in a cauſe within thelr X 

Juriſdiction, examines to matters dehors; as, where a grant of an ad- 

nuniſtration i is prayed to be rr if the ſpiritual court en 
3 im 


. 
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* concerning covenants, or what land he has. by deſcent, &. 
0. 906. e 7, | he 

In a proſecution in the ſpiritual court for — if the 

ſpiritual court examines the party upon oath, whether he did the fact 

alleged. R. Mo. go6. | | | 


(F 15.) If the Court refuſes a Copy of the Libel. 


So, by the f. 2 H. 5. 3. and 2 (or 2 & 3) Ed. 6. 13. he that ſues a 
hibition muſt deliver to the court a copy of the libel; and there- 
fore, if the ſpiritual court refuſes a copy of the libel, a prohibition lies 
quouſque, & c. after which the ſpiritual court cannot proceed till a copy is 
granted. Mod. Ca. 308. Sal. 5 5 3. R. 4 Ed. 4. 37. b. Hard. 364. 


If a prohibition be granted before a libel exhibited, he may after- 


wards exhibit it, but do nothing ultra. Per Holt, Mod. Ca. 308. 

So, a prohibition ſhall be guou/que, for refuſing a copy of the articles, 
R. 1 Vent. 5. Mod. Ca. 87. Hard. 364. Eo | 
And if he be excommunicated for want of an anſwer before a copy 
given, the prohibition ſhall contain a mandamus for abſolving him. 
1 Vent. 5. Ray. 170. R. 1 Sid, 403. | | 

And if he has appeared, and is excommunicated for that cauſe, he 
ſhall be abſolved without an oath ad parent. mandatis ecclefie. I Sid. 


232. | 


3 * 
So, there ſhall be a prohibition for refuſing a copy of a libel, tho? 


the proceeding be ex officio, as well as between party and party. R. 
cont. Mo. 756. 2 Cro. 37. Semb. acc. 2 Cro. 388. R. acc. Ray. 170. 
R. Mod. Ca. 87. Acc. Mo. 917. Per Felt, Sal. 553. © 

So, there ſhall be a prohibition, if the libel exhibited does not aſ- 
certain the offence ; as, if it be for certain offences. Hard. 364. 


So, after a prohibition for refuſing a copy of the libel, if a copy be 


granted, he may have another prohibition upon the merits. R. Ao. 
917. 0 

But if a copy be granted, the firſt prohibition ſhall be diſcharged 
zþſo facto without a writ of conſultation. Mod. Ca. 308. 


And therefore, there cannot be a prohibition for denying a copy of 
the libel, and upon the merits, together; for if the prohibition for 


refuſal of a copy be diſcharged, by the granting it, there may after- 
wards be a prohibition upon the merits. R. Mod. Ca. 308. | 

So, if a prohibition for refuſing a copy of a libel be abſolute, it 
ſhall be diſcharged by a ſuperſedeas. 1 Vent. 5. 


So, a prohibition for refuſing a copy ought not to be granted ill 


an afadavit of the refuſal. 1 Vent. 252. 


(F 16.) If a Parſon, Qc. does Waſte. 


So, a prohibition goes to prevent damages to any eccleſiaſtical poſ- 
ſeſſion ; as, if any does waſte in the houſes of a parſon, R. Mo. 917. 
I Rol. 86. 167. tes = 5 

5 cuts down trees growing upon his lands. Mo. 917. R. 
1 Rel. 335. | 
| Tho 11 be for iron-works, or other uſes, except the repair of the 
church. 1 Rel. 335. „ | 

So, if a parſon, after a recovery againſt him in a quare impedit, 
continues in poſſęſſion, and'commits waſte. Bid. | 55 


* 
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' So, if the vicar cuts down a tree in the church-yard. 2 Rol. 111 
he court of Common Pleas has no power to iſſue an original writ 


of prohibition to reſtrain a biſhop. from committing waſte in the poſ- 


ſeſſions of his ſee; at leaſt at the ſuit of a ſtranger. Tefferſon v. Dur- 


zam, C. P. M. 38 Geo. 3. 1 Boſ. & Pull. Rep. 105. Semb. That no 


of Chancery has that power? id.] e e 


(F 17.) Prohibition quoad, &c. 


So, if a ſuit be in the ſpiritual court for a matter within their conu- 
ſance, mixed with matter of which the court has no juriſdiction, a 


prohibition ſhall go guoad the part of which it has no juriſdiction. 
R. Mo. 873. Sti. 10. 1 Sid. 251. e ET 
As, if in a ſuit for tythes, the ſentence be for the treble value, there 


ſhall be a prohibition quzad the treble value. R. Mo. 873. 
80, if a ſuit be againſt a biſhop for granting inſtitution and in- 


_ duction, after a duplex querela againſt him, there ſhall be a prohibition 


quoal the repeal of .the inſtitution, not guoad the contempt, X. 


(G) When a Prohibition ſhall not be granted. 
(G 1.) When the Spiritual Court has Juriſdiction. 


(G 1.) As if the ſuit be BUT a prohibition does not lie, if. the 
circa mere ſpiritualia.] ſpiritual court proceeds only for a matter 
within their juriſdiction. _ „ 

By the /f. de circumſpecte agatis 13 Ed. 1. the court Chriſtian ſhall 
hold plea of things mere ſpiritualia, notwithſtanding the king's pro- 
hibition; as, for penance, corporal or pecuniary, pro peccato mortal. 

And, therefore, the ſpiritual court may puniſh, by eccleſiaſtical 
cenſures, apoſtaſy, hereſy, blaſphemy, ſchiſm, Sc. 5 Co. g. a. De 
Jure Becl. 2 Inſt. 488. : 1 | 

So, fornication, adultery, Wc. 5 Co. De Jure Eccl. 9. a. 


Inceſt, or ſolicitation, of chaſtity. 5 Co. De Jure Eccl. g. a. 2 Int. 


488. 

Suſpicious living without marriage. R. P as 259. 

| So, adultery, c. tho' the huſband had an action for an aſſault 
upon his wife. Per Holt, Sal. 552. „ | 

Neglect to reſort to church for divine ſervice. 1 Sal. 166. Mad. 


Ca. 189. | | 


So, if a man does not reſort to the pariſh church. Dub. 1 Sal. 166. 


Mad. Ca. 189. Vide infra. 


If he reſorts to an unlawful conventicle; for falſe worſhip is with- 


in 3 conuſance. R. 2 Vent. 44. 

So, the granting of orders belongs to the ſpiritual court. 2 In/t. 

488. 5 Co. De Jure Eccl. g. a. 10 | : N of 
So, the granting of a licence ad predicandum. Vide infra. 


And a prohibition ſhall not go, tho' it be t6 him who has a donative. 


R. 1 Mad. go. 2 Keb. 876. Vide infra. 


So, the admiſſion and inſtitution of a clerk are within the juriſ- : 


diction of the ſpiritual court. 5 Co. g. a. De Jure fic. 
45 | 4 


Be. 
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So, fimony is within the juriſdiction of the ſpiritual court ; and if | 

a ſuit be there to 8 it, a prohibition does not lie. 2 Kol. 292. 
1 40. Mo. 914. 9. a. De Jure Eccl. 

Tho' the ſuit oy after a preſentation to the church upon ma 
ſimoniacal contract. R. 2 Rol. 292. l. 40. 

So, if a parſon be by ſimony, and he ſues in the eccleſiaſtical court 
for tythes, and the defendant pleads that he is , moniacus, a prohi- 
bition does not lie. Semb. Mo. 777. 

So, the celebration of divine lervice is of ſpiritual conuſance. 
5 Co. g. a. De Jure Eccl. 

And therefore, if the ſpiritual court proceeds to puniſh the neglect 
of the celebration, a prohibition does not lie. Co. L. 96. a. 

. Or, if it proceeds by libel for not taking the communion in his 
pariſh-church. Hard. 406. + 
Tho' he pleads that he received it a; for the ſpiritual court is 

| judge of it. R. Hard. 406. R. cont. Shin. 101. 

So, if the libel be, that he did not reſort to his pariſh-church, 
Semb. 2 Rol. 438. 45 5. Vide ſupra. a 

So, if the ſpiritual court proceeds againſt any one becauſe he 
preached without licence, a prohibition does not 90. Vide ſupra. i ide 
£ 8. contra. 

Tho! it be by the incumbent of a donative. Semb. I Med. 90. 
Vide Donative.—Vide ſupra. 

[To a ſuit for baptizing, and performing other miniſterial olives] in 
the pariſh of A. without licence from the biſhop. Campbell v. Ad- 
rich, T. 30 & 31 Geo. 2. 2 Will. 79.) 

To a ſuit for brawling or ſmiting in a church or church-yard, 
tho there has been no previous conviction at law; for that relates 
only to ſtriking with a weapon, or drawing it to ſtrike. V. uUſen v. 
Greaves, H. 30 Geo. 2. 1 B. M. 240.] 

So, if the ſpiritual court proceeds for defamation of the common 

prayer. 2 Med. Ca. 338. 

2 for defamation of the church eſtabliſhed i in England. 2 Med. | 
338. 

So, the inſtruction of youth | 1s within their conuſance and there- 
fore a prohibition does not lie upon a libel for teaching ſchool with- 
out licence. 1 Mod. 3. Unleſs they demand the penalty by the 
ſtatute. R. 2 Lev. 222. 

[Maſters of grammar-ſchools muſt be licenſed by the ordinary, who 
may examine a party applyi 6 * a licence as to his learning, 2770 
and religion. Rex v. York, 36 Geo. 3. 67. R. 490.] | 


( 2.) For the repair or ornaments 4 the church.) So, by the /. 
13 Ed. 1. de tirc. agat. the court Chriſtian ſhall hold plea for not re- 
pairing or adorning the church, or not incloſing the church- yard 
5 Co. 9. a. De Jure Eccl. 

And therefore, if a ſuit be there for not repairing the nave of the 
church, a prohibition does not lie. F. N. B. 50. N. 2 Inft. 489. R. 
5 Co. 67. 2. R. 1 Med. 194. 236. | 

And if a ſuit be for not repairin of the church generally, a pro- 
hibition does not go; for it ſhall be intended only pro nave ecclgſic. 
1 Mod. 236. 

So, if a ſuit be for not providing ornaments agreed by the veſtry; ; 
as, more bells, Sc. R. Poph. 197. _ [© 
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[No p rohibition Hes. to ſuit of the ordinary to deface ornaments 
(as — ſet up in a church without his conſent. Palmer v. * 
of Exon. M. 10 G. Str. 5 o.] 

(If in a diſpute before the ordinary about erecting a monument, one 
appeals to the arches, ſuch appeal lies, and no prohibition ſhall go. 
Cart v. Marſo, M. 11 Geo. 2. Andr. 69. 

Or, for not repairing a public _— which belongs to a church, 
2 Inft. 489. 

So, if a ſuit be againſt a parſon or impropriator, for not repairing 
the chancel. 1 Mod. 260. 2 Med. 259. 

Tho? the eccleſiaſtical court proceeds to ſcqueſter the profits of 
25 impropriation for ſuch intent. Per three J. North dub. 1 Mad: 

R. cont. 2 Mod. 259. 

Tho it be ſuggeſted that he was overcharged; for he may have 

remedy upon an appeal. R. 2 Rol. 289. l. 40. 
Or, that all the pariſhioners are not rated. Cane. 2 Kol. 291. 
J. 12. R. acc. 2 Rol. 290. J. 15. R. 1 Vent. 308. 
Or, that he has been exempted for ſixty years; for he ought to 
ſhew his exemption. R. 2 Rol. 290. J. 10. | 

Or, that he repairs a chapel of caſe in the ſame pariſh. - 2 Rel. 
31 11. J. 20. 1 Rel. 126. 

Tho? a ſmall matter be inſerted in the ſame rate, other than for 
the repair of the church; as, for the priſoners of B. R. Lut. _ | 
So, if a rate be by veſtry of a pariſh for the repair of a churc 
the ſpiritual court may inforce the payment. 1 Mod. 1 94. R. 

2 Mod. 8. 

So, if a rate by commiſſion of the eccleſiaſtical court, or by fora 
pariſhjoners, be confirmed by the veſtry. 1 Mod. 194. 

So, if a rate for enlarging or rebuilding the church. 1 Mad, 236. 
R. 2 Med. 222. | 

[So, on a rate made for erecting galleries, ſaid in the libel to be 
rated according to an ancient and ſtanding rate, and to be perpetua 

futur. temporibus. Forty v. Owbear, Fort. 346.] | 

So, if a ſuit be for a rate aſſeſſed upon the hall of a company in 
London in the ſame pariſh. R. 2 Jon. 187. | 

Un a ſuit for removing the reading-deſk, where the judge was the 
perſon that read 22 and the ſentence by default, prohibition 
denied; for no difference between ſentence by default or on hearing; 

and no prohibition after ſentence, for there may be an appeal; and ſo, 
if a man judge in his own cauſe. Owen v. Hughes, M. 7 G. Port. 
=. 

(If in a cauſe to obtain a faculty to erect an organ, there is a 

citation to the pariſhioners to ſhew cauſe, the court will not grant 
prohibition, on a ſu geſtion that the eccleſiaſtical court are about to 
try a cuſtom ; for the citation was nugatory, the pariſhioners conſent 
being unneceſſary, and the prohibition would be immaterial, Butter- 
worth v. Barker, P. 5 G. 3. 3 B. M. 168g.] 

But a prohibition lies, if a man is charged to the repairs, who, by 

cuſtom or law, ought to be exempted. 2 Rol. 289. H. 290. 1. 
Who ſhall be exempt or not, vide Eſgliſe, (& 2.) 

So, if the charge is expreſsly to the repair of the chancel as well 

as navis eccigſiæc. 1 Mod. 236. 


If a libel be for 9 of a rate made for * by a com- 
| | miſhon 
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7 mika out of the eccleſiaſtical court, without confent of the veſtry, 
R. 2 Mod:8. 
So, a prohibition does not lie for a ſuit for the not finding deſcent 


ornaments in the church. 2 Inf. 489. Lutw. 1023. 
Who ſhall find ornaments, wide E/pliſe, (G 2.) 
PS to a ſuit for a faculty to have a feat in nave ecclefie. _ 200, 
Vide poſt. (G 3.)—Eſghiſe, (G 3.) | 
Nor, to a ſuit for a way to 2 church, if the preſcription, or Tight, 
to it is not denied. Semb. 2 Rol. 41. 
But a prohibition lies upon a fuit for ornaments, when he was not 


a pariſhioner. R. 2 Rol. 262. 270. 

Or, if charged by a rate upon his land; for it is a perſonal duty. 
2 Kol. 262. 270. 

[The ordinary cannot puniſh a fi ngle treſpaſs in the body of the 
church, if it does not hinder divine fervice; as, for making a hole 
in the church-wall, or cutting the boughs of a yew-tree in the church- 


yard. Benfted v. Collins, P. 1727, Bunb. 229.] 


(G 3.) For not incloſing the church-jard, &c. Bo, a prohibition 
does not lie if a ſuit be there for not incloling the church-yard. 


2 Taff. 489. 
Nor, for a nuſance, or other matter done i in the church-yard, R. 


Carth. 152. | 
But a prohihition lies, if a ſuit be in the ſpiritual court to inforce 
any one, bound by preſcription, to maintain the fence of his land 
next to the church-yard; for this is a charge upon a temporal i in- 


heritance. 2 Rel. 287. J. 35. 
Prohibition lies to a ſuit to ſhew cauſe why licence ſhould not be 


granted to build a charity-fchool in the church · yard. Saint George 


Hanover Square v. Stewart, H. 13 G. 2. Str. 1126.) 
Or, for an erection upon his ſoil, not part of the church-yard, 


tho? he ſtops the lights of the church. R. Carth. 1 52. 
So, it lies, if a ſuit be there ex officio for a way to the church. R. 


2 El 287. J. 1. 5. 
Or, for finding entertainment ſor the pariſhioners, i in his houſe, in 


their perambulation. R. 2 Rol. 287. /. 15. 

80, a prohibition does not lie upon a ſuit for Alapidstivns. 5 Ce. 
9. a. De Jure Eccl. 

Nor, to have a faculty for a ſeat in nave eels Ne. ge. Gadb. 200. Vide 


ante, (G 2.) 
Or, for enjoyment of a ſeat which he claims by a_ preſcription, if 


the other, who prays the prohibition, does not inſiſt alſo upon a pre- 


ſcriptive right in himſelf. R. Sal. 551. 
But if a libel be in the ſpiritual court for a ſeat, where the other 


by preſcri (Gs) has enjoyed and * it, a prohibition lies. Vide 
( 


255 . 

: "I direct a ſeat to A. and his heirs, without re- 
2 to the time that they continue pariſhioners, it will be bad, 

and a prohibition . R. q Rol. 24. | 


(G 4.) For admi iſſon to a ſpiritual office.) So, a prohibition does not 
lie, if a ſuit be in the ſpiritual court, for admiſſion to a ſpiritual of- 


fice; * for ſwearing churchwardens — * to the 5 Foe 
ac. 


-_ 
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3 Jac. 89. which directs, that one ſhall be named by the miniſter, the . 
er by the pariſhioners. Vide ante, (F 4.) | TOE 
To ſwear churchwardens to do their office generally. R. 1 Ven. 
127. 2 Mod. 278. * | | 
[To a libel for not taking on him. the office of chapel-warden, 
prohibition does not lie, tho* the church be a donation. Caftle v. 
| N M. 13 G. Str. 715. | 
So, if a ſuit be for having been admitted to deacon's orders before 
the age of twenty-three, or to prieſt's before twenty-four years; tho? 
this be prohibited by the „f. 13 El. 12. R. 3 Mod. 67. 
So, a prohibition does not lie, if there be a libel to compel church- 
wardens to do their duty; as, to render an account according to the 
can. 3 Jac. 89. where they refuſe to account. Adm. 2 Rl. 51. 


2 Fon. 132. | « | 
bat if the ſpiritual court will ſwear both churchwardens choſen 
by the parſon upon ſome antient canon, and refuſe him choſen by 
the pariſhioners, a prohibition goes. R. 2 Rol. 287. I. 25. 
| So, where by cuſtom the pariſh chooſes both, and the ſpiritual 
court will admit one choſen by-the parſon. R. 2 Ral. 287. l. 30. 

So, if a ſuit be there, to compel the churchwardens to account 
there, where by cuſtom they ought to account before twenty-four 
heads of the pariſh. R. Lut. 1029, | | 

Or, to compel an oath to do a thing out of their office. Semb. 

i Vent. 114. 127. Vide Eſgliſe, (F 1.)—Serement (B). ET 

Or, to compel one to be ſworn, who has a privilege to be 

exempted. Pal. 392. f > 

Or, to compel an account in the fpiritual court, after an account 
before the miniſter and pariſhioners, according to the can. 3 Fac. 89. 
without cauſe. R. 2 Rol. 51. Adm. 2 Fon. 132. R. M. 4 Geo. 2. 
in Exchequer, inter Snowdon and Herring. Vide Efgliſe, (F 2.) i 

So, if by cuſtom the pariſhioners chooſe a pariſh-clerk, and a 

| libel be to eſtabliſh another, choſen by the parſon according to the 
canon, a prohibition goes. Godb. 163. „ 

Tho! the libel be againſt him for a collateral matter, which ſuppoſes 
him no clerk. bid. a | | 

[If there is a ſuit for removing a pariſh-clerk, and puniſhing him 
for immoralities puniſhable by the temporal laws, there may be a 1 
prohibition as to all but the deprivation, but not as to that. Townſend if 
v. Thorpe, T. 13 G. Ld. Raym. 1507. Str. 776. | "FRY 


(G 5.) For tythes. Tho! the ſuit be for a right under a fourth part 

of the value of the church.] Conuſance of the ſubſtraction of tythes, 

dy a pariſhioner from the parſon, belonged originally to the ſpiritual 

court. Semb. cont. 2 1nft. 489. Acc. 2 Inſt. 363.490. Vide Diſines, (M 2.) 

Not the conuſance of the right to tythes. 2 Inf. 489. 661. 

But now, the /. Circ. agat. 13 Ed. 1. art. Cl. g Rd. 2. 1, 2. 

the court Chriſtian ſhall hold plea of the right, as well as of the ſub- I 

ſtraction of tythes, if a fourth part of the value of the church be = 
not demanded. F 1 


By the f. 27 H. 8. 20. and 32 H. B. 7. , eccleſiaſtical 
| * may convene for ſubſtraction of tythes before the eccleſiaſtical 
e. 55 


And by a proviſo in the ,. 32 H. 8. and 2 & 3 Ed. 6. 13. 2 fale 


for 
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for ſuch fubſtraction ſhall be before the eccleſiaſtical judge, and nos 
before any other judge. oe 21 ; 8 
So, by the J. 2 & 3 Ed. 6. 13. if predial tythes be carried away 
without being ſet out, c. the party may ſue for the double value 
before the eccleſiaſtical judge, according to the eccleſiaſtical laws. 
And therefore, in all caſes where a ſuit lies by ſpoilation in the 
ſpiritual court for the right to tythes, no prohibition ſhall go; viz, 
| where the right to the patronage or preſentation cannot come in de- 
bate. F. N. B. 37. E. 51. C. Vide Diſmes, (M 1.) | 

But where the right of patronage may come in debate, a prohihi. 
tion goes; for their ſpoilation does not lie 3 as, if the defendant does 

not claim by inſtitution. Vide Diſines, (M 1.) 5] 
Or, claims by the preſentation of another patron. Vide Diſmes, - 
(M 1.) —Ante, (F 3. 25 1 8 
Or, above the fourth part of the value of the church. Vide Diſmes, 
„ | | . 

(G 6.) Or, if it be between ſpiritual perſons.] So, if a ſuit be in the 
ſpiritual court for tythes, where the queſtion is, Whether they belong 
to the parſon or the vicar ? no prohibition goes; for both are ſpiritual 
perſons. R. 2 Rel. 3 10. JI. 25. 2 Kol. 55, 2 Bul.157. 1 Leo. gg. 
128. | rn 
[As, in a libel againſt a pariſhioner for tythe of turnips ; who 
pleads a cuſtom to pay to impropriator.] 5 | | | 
Or, whether they belong to the parſon or the chantor. R. 2 Rol. 

10. J. 25. | 5 | | 
. Tho' — of them. claims by letters patent. R. 2 Rol. 310. J. 45. 

So, if a ſuit be between the vicar and the leſſee of the impropriator. 
Dub. F. g. 79. | 9 

So, if a ſuit be by a parſon againſt an impropriator being a lay- 
man, where the .queſtion is only, whether they are great or ſmall 
tythes. e 5 | 
, Tho' the impropriator inſiſts that by cuſtom the land ought to be 
ſown with corn. R. 2 Rel. 310. J. 50. 311. J. 35. 312. J. 30. | 
Or, if a ſuit be for a portion of tythes in the pariſh of B. and the 
parſon of B. claims pro intereſſe ſuu. R. 2 Rol. 312. l. 20. 

Tho' the bounds of the pariſh be in diſpute. R. 2 Rol. 312. 
J. 30. MED 2s 7 

8s, if a ſuit be againſt A., being a pariſhioner, for a portion of 
tythes, or upon a modus, who inſiſts that it belongs to the vicar, or 
vice verſd. R. 2 Rol. 311. J. 10. Mo. 907. Godb. 50. | 
Or, to him, by a leaſe from the vicar. R. 2 Rol. 310. I. 30. 
Or, to the vicar, by endowment of the parſon. R. cont. 7 Car. 
but R. acc. 11 Fac. 2 Rol. 310. J. 35. Semb. cont. Mo. 780. 

[If the archdeacon ſues for procurations, tho' againſt a curate, 

where there is a rectory impropriate, and no vicarage endowed. 
Sanderſon v. Clagget, P. 7 G. Str. 421,] e 


(G 7.) Or, if the ſuit be upon ſubſtration of tythes, &c.] So, if 2 
ſuit be in the ſpiritual court for tythes ſubſtracted or detained, no 
prohibition goes. Vide Diſmes, (M 2.) ; | 

Tho? the pariſhioner alleges a cuſtom to take back thirty ſheafs of 
tythes ſevered, without more. Semb. Godb. 234. A, ü 

f 0 
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- Pho! the pariſhioner ſevers- his tythes, and afterwards carries them - | 


away. Mo.912. Cre. El. Go). 1 = 
Tho' the pariſhioner has made a compoſition for them by parol, if 

there be not a leaſe for life, or for years. R. Carth. 70. I 

' So, if the ſuit be for a modus. Latch, 125. 3 Bul. 241. 


Or, for tythes due only by cuſtom. Pal. 380. 


(G 8.) Except where no tythes are due. As, where a thing by law is 
not tythable.] But if a ſuit be in the ſpiritual court for tythes of 
things, for which no tythes are due per legem terre, a prohibition 
goes. R. 1 Rol. 379. 1 Rol. Abr. 635. C. 641, 642. 644, Sc. Seld. 
de Dec. ch. 14. ,. 3. Vide Diſmes, (M g.) „5 
Or, for tythes of barren land, exempted for ſeven years by the ff. 
2 & 3 Ed. 6. 13. | | 5 
Or, for tythes in ſpecie, where a perſonal tythe only is due. 2 Cro. 
23,524. | | EEO 
? 805 if the ſuit be for tithes of a prebend from a biſhop, who pre- 
ſcribes (as he may, being a ſpiritual perſon) in non decimando. R. 
1 Roi. 264. | 5 | 
Or, for tythes from à parſon, for his glebe, to the vicar. R. Cro. 
El. 578. Vide ante, (G 6.) 1 | | NP 
So, if a ſuit be ſor tythes due by cuſtom, where the cuſtom is 
denied, a prohibition goes till verdict for the cuſtom. R. Het. 13. 


(G g.). Or, is diſcharged by flatute.) So, a prohibition ſhall go 
where a ſuit is in the ſpiritual court for tythes of lands diſcharged 
by the /. 31 H. 8. 13. Vide Diſmes, (M 9.) 5 | 
Tho the plea be double, or informal; for if no tythes are payable, 
a prohibition goes. Semb. F. g. 191. | 5 


(G 10.) Or, by a modus decimandi.] So, where the ſuit is for 
tythes in kind, when a pariſhioner preſcribes in mods decimandi.— 
What modus is good, vide Diſines, (E 10, c.) . | 
Or, when the ſuit is upon a modus decimandi, and the modus is 
denied. Latch, 210. | | 
Or, a different modus alleged. R. 1 Nol. 419. 1 Vent. 32. - 
[A prohibition cannot be granted on a ſuggeſtion of a modus, till 
the modus is pleaded below. Stone v. Harwood, H. 10 G. 2. B. R. H. 


it a man libels for tythes in kind, and defendant inſiſts. on a 
modus, but permits the ſpiritual court to proceed to ſentence, he is 
too late to apply for a prohibition. ey v. Whitehall, M. 1717, in 
Sc. Bunb. 17.] | oe”. | 
So, tho the pariſhioner preſcribes that the parſon ſhall have every 
tenth ridge of land incipiendo ab eccigſiæ, and afterwards by covin omits 
to ſow thoſe ridges ; for that does not entitle the parſon to tythes in 
ugh but he ſhall have an action upon the caſe for the fraud. R. 
0. 913. | | 7 | 28 
Tho' the ſuit be by the vicar, and a modus is alleged to be paid to 
the parſon. R. 1 Sid. 332. | 85 
* So, where A. claims a portion of tythes in B.'s pariſh by preſerip- 
tion, and B. ſues in the ſpiritual court for them; for the preſcription 
is a temporal matter. Per tuo F. Godb. 45. Vide ante, (G 6. 
hint. | So, 


4 


at the four offering days accuſtomed for four years paſt, or otherwiſe 


* 
2 
” 
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So, if the defendant in the ſpiritual court claims the tythes by a 
leaſe; for the validity of the leaſe is determinable by the common 


law. R. 1 Rol. 61. Vide ante, (F 14.) IE 
So, if the defendant lives within an hamlet, where there is 3 


_ chapel of eaſe, and out of his tythes maintains a clerk there, and Pays 


a certain ſum by - preſcription to the parſon for the reſidue. 3 


4 Leo. 24; 25. Ie 7 : , 
So, if the ſuit be for tythes againſt B., who pleads that he ſet out 


his tythes, and the plea is diſallowed, becauſe he did not give notice 


of the ſeverance to the parſon. Carth. 143. 


If the ſuit be againſt the vendee of hay, corn, &c. after ſeverance ; | 
for they are due from the occupier of the lands, who ſold it. R. 
\ 


2 Kol. 78. 


If in a ſuit for tythes for wool, the defendant alleges a cuſtom to 


pay, at Lammay, and the ſpiritual court die it. R. Cre, N 


702. 
So, if the ſuit be for tythes, where. a compoſition is made for 


them between the parſon and pariſhioners for life or years. h 
Tho' the compoſition be by parol, if it is not determined. Semb. 


"40, 4 : | | | 
Tho' the compoſition be with A., his executors and aſſigns, during 


the life of the parſon, and A. afterwards leaſes to B. at will, and the 


parſon ſues B., for he has a remedy by law upon the contract 


againſt A., tho' not againſt B. R. Pal. 377. e 
Otherwiſe, if the agreement amounts only to a covenant, not to a 


leaſe or compoſition. 2 Kol. 121. 


Uf a modus is pleaded to a libel for tythes by the vicar, and the 
defendant applies for a prohibition, on a ſuggeſtion that the tythes are 
due to the impropriator ; yet, if it appears that they are examining 
witneſſes below to the modus, prohibition ſhall go. Hood v. Hebden, 
062 B RH 203] -- 55 

of 


eccleſiaſtical court refuſes a plea of parol agreement with the 


agent of impropriator for purchaſe of the tythes, the corn being then 


ſevered, prohibition goes. Chave v. Calmel, P. 6 G. 3. 3 B. M. 
1873. | | 

(If a modus be not proved as laid by the plaintiff in a ſuit in pro- 
hibition, there muſt be a verdict for the defendant. But if any 
modus be found, tho' different from that laid, that is a ground for the 
court to refuſe a conſultation. Broch v. Richardſon, B. R. M. 27 


( 11.) For oblationt, mortuaries, penſions.) So, by the ft. Circ. agat. 
13 Ed. 1. & art. Cleri. ꝙ Ed. 2. 1. the court Chriſtian ſhall hold plea 
for oblations, obventions, mortuaries, penſions. 5 Co. 9. a. De Jure 
Zecl. 
Oblations comprehend the cuſtomary payments of every communi- 
cant, or for — ay chriſtenings, —— or burials. . 
Buy cuſtom, in many places, 2 d. is due as an oblation for every 
communicant at Zafter, and in London 4 d. for each houſe. 

By the ff. 2 & 3 Ed. G. 13. every perſon, who ought to pay his 
offerings, ſhall yearly pay them to the parſon, c. where he dwells, 


at Eafter. 


- 


And 
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And if a ſuit be for thoſe oblations in the ſpiritual court, a prohi- 


dition does not lie. 

But a prohibition goes, if, by cuſtom, nothing is due for obla- 
tions. | | | . 

8o, if a ſuit be in the ſpiritual court for a mortuary due by law, a 
prohibition does not lie. Dub. Cartb. 97. | | 


: 


But by the ,. 21 H. 8. 6. none, on pain of 40.. and the value of 
the ſum taken, ſhall take any mortuary, or any thing for it, but in 
places where mortuaries have heretofore been uſed to be paid. i 
And then no mortuary ſhall be demanded, where the moveable 
goods of the deceaſed are under ten marks. 
And no more than 3 s. 4d. where his moveable goods are ten 
marks value, clearly above his debts, and under 3o /. # | 
And no more than 6s. 8 d. where, at his death, his moveable 
ds are 30/. value, or more, above his debts, and under 401. | 
And no more than 10. of what value ſoever his goods be. 
And that no perſon pay more than one mortuary, and that at the 
place of his moſt dwelling or habitation. | „ 
And that no mortuary be paid for a feme- covert, child, or any not 
a houſekeeper, nor any wayfaring man, not having reſidence where 
he dies, whoſe mortuary ſhall be paid at the place where he moſtly 
awe. © . En 
Provided, that the biſhops of Bangor, Landaff, St. David, St. Aſaph, 
and the archdeacon of Cheſter, may take ſuch mortuaries of the 
prieſts in their dioceſes or juriſdictions, as have been accuſtomed. 
Provided, that where leſs than the rates beforeſaid hath uſed to be 
paid, no more ſhall be paid than uſual. | - 
And therefore, upon a ſuggeſtion, that no mortuary is due by 
cuſtom, and that a plea of it was denicd in the ſpiritual court, a 
prohibition goes; for the cuſtom ſhall be ſuch as is allowed by the 


Dub. Cro. Car. 238. | 

But if a ſuit be for a penſion in the ſpiritual court, a prohibition 
does not go. F. N. B. 51. B. 2 Infl. 491. 2 Sho. 97. 1 Vent. 120. 
R. 2 Cre. 217. | | | | 

And ſhall be diſallowed in all caſes where a penſion is claimed by 
the ordinance of the ordinary, as a judge; for the ſuit for it ought 
to be there. Cro. El. 675. | 

So, if the penſion commenced by grant of the patron and ordinary, 
tho' annuity lies for it; for it may be ſued for in the ſpiritual or tem- 
poral court. Cro. El. 675. ED 

Or, if it be claimed by preſcription. F. N. B. 51. B. Cont. 2 Inft. 
491. Acc. 1 Sid. 146. 1 Vent. 3. 120. 265. 1 Sal. 58. 

Tho' the preſcription be alleged, as is uſual in the eccleſiaſtical 
court, only for forty, fifty, or ſixty years. R. 2 Cro. 666. UE 
So, a prohibition does not go, tho? the ſuit be in the ſpiritual court 
before a demand ; yet the | 34 1.8. 19. ſays, if wilfully denied. 
K. 2 Kol. 300. I. 45. „ | 
A fortiori, if the ſuit be there for a penſion between ſpiritual per- 
ons. R. Godb. 196. . | 

o, a prohibition does not go, tho the penſion commenced upon an 
appropriation by the pope's bull; tho by the „f. 28 H. 8. 16. bulls 2 


common law. R. Lutw. 1069. Semb. 3 Mod. 268. R. Cre. El. 1 "+ 
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"© pope are now void ; for this was only inducement to the title, 


winch ſubſiſts by the grant of the penſion. K. 2 Lev. 251. 
So, a prohibition does not go to a ſuit there for proxies, &c. by 


reſcription or grant; for by the ,. 34 H. 8. 19. the eccleſiaſtical 
uriſdiction is ſaved. Hard. 181. 


: But a prohibition goes, if the preſcriptign be denied 1 Vent. 26 A 


If he ever had ſued for it by a writ of annuity. F. N. B. $T- B. 


Gab. 196. 
If it be granted by deed. Semb. 2 Inſt. 491. X 
If it be claimed by one who cannot preſcribe ; as, a curate of a 


chapel of eaſe; for he is removeable ad libitum. Sal. $06. 
(G 12.) For violence to a clerk.] So, by the /. Circ. agat. 13 Ed. r. 


the court Chriſtian ſhall hold plea of violence to a clerk; and there. 


fore, if a ſuit be there to puniſh by eccleſiaſtical cenſures pro ſalute 
anime, a violence done to any one infra ſacros ordines, no prohibition 


es: F. N. B. 51. K. 52. F. 2 Inſt. 492. Sal. 548. 
But if a clerk ſues in the ſpiritual court for an affault, after an 


ation by him, tried at the common law, and a verdict againſt him, 
upon ſon aſſault demeſne pleaded, if the defendant pleads fon aſſault in 
the ſpiritual court, and the plea is refuſed, a prohibition goes. Semb. 


Skin. 20. 


So, if the ſpiritual court refuſes a plea of mollitur manus in defence | 


of his ſervant, who was aſſaulted by a clerk who ſued there for the 
violence. R. Mo. 915. 


(G 13.) For breach of faith.) So, b 7 the ft. Circ. agat. 13 Ed. 1. 


the court Chriſtian ſhall hold plea de /zfrone fidei. 
' And therefore a prohibition does not lie, if a libel be to oblige one 


to penance, who does not perform his oath or promiſe. 2 Rol. 283. 
: oY NR OO 


So, for perjury in the ſpiritual court, in a cauſe within their conu- 


ſance. Sal. 134. Bro. Furiſdiction, 20. Vide ante, (F 6.) 


But if the ſpiritual court proceeds againſt any for a falſe oath in 


a temporal court, or in a temporal cauſe, a prohibition lies; for w_ 
dictionem non mutat fidei interpoſitio. 2 Infl. 493. 2 Rol. 283. J. 27. 
As, againſt a juror, who gives a falſe verdict. 2 Rel. 304. I. 20. 
Or, an indictor, who gives a falſe oath on an ie of tony 

K. 2 Kol. 304. I. 15. 

So, if a libel be againſt one who ſwears to pay a debt, make a 
feoffment, Wc. and does it not. F. N. B. 43. D. 2 Rol. 283. 1.30. 

If he ſwears that he will not ſue an action, and afterwards ſues it. 
F. N. B. 42. J. 

So, if he takes a will out of the ſpiritual court, and gives a * 
to re-deliver it, he ſhall not be ſued for a breach of his faith, if he 
does not re- deliver it ; for there is a * upon che bond. 2 Mod. 


Ca. 327, 8. | 
So, if a man be cited as 2 witneſs i in the ſpiritual court, a prohi- 


bition does not lie. 
Or, to make anſwer upon oath to a libel for a matter within their 
conufance ; 3 as, to diſcover whether he has paid a rate for AG 


the church. R. 1 Vent. 339. R. 2 Lev. 247. 


Or, to take the oath of a churchwarden. R. 21 Mad. 1 18. : 
u 
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But if any be required to take an oath, which tends to the accuſa- 
tion of himſelf, a prohibition lies. 2 Mad. 118. 278. Vide Ser- 
ment (B). | „ 3 = 
Or, to diſcovet a thing which may ſubject him to cenſure or pu- 
niſhment: _ „„ = OD {= 5 
Tho the matter be notorious ; as, that he was with his head co- 
yered in church at divine ſervice: Cont: per Wind: Sed qu. per Re- 


porter. 1 Sid. 232. 


(G 14.) For defamation.] 80, by the ft. Circ. agat; 13 Ed. 1. the 
court Chriſtian ſhall hold plea for defamation, when damages are not 


demanded, 


Where the defamation charges a crime merely ſpiritual ; as, if the 


| libel be, that the defendant called him heretic, ſcbiſmatic. 2 Inſt. 492. 
K. 4 Co. 20. 7 Co. 44. : | 


That the defendant charged him with adultery. F. N. B. 31. IJ. 
Or, uſed words which accuſe directly with incontinence. R. Zuts 
10235. 14064 8 | | 

As, if he ſaid, you are a whore ; for no prohibition Ties for it fince 
8 Car. R. Cro. Car. 110. 2 Kol. 297. 1.45. R. 1 Sid. 404. 433. 
i Mod. 21. 1 Vent. 7. 61. 226. R. 2 Lev. 63. Cont: before 8 Care 


Pen. 44. (Vide 2 Term Rep. 4713-] © | | 


[* Thou art a jilt and a trumpet ;” prohibition denied per Cure 
Ferguſon v. Cuthbert, H. 1728, Bunb. 260. Str. 823.] Ky 
(*“ Mall Winter is a whore, and a common whore, and plier in a 
N ;” refuſed after ſentence. Head v. Winter, H. 1731, 

unb. 312. . 4 | : | 
Tou are a Welch jade, with an averment that that imports a whore. 
R. 2 Rol. 297. I. 45. | 

He is a whore-maſter. R. Sal. 692. Skin. 390. E 

He is a cuckold ; if the libel be by the huſtand and wife. Lut. 1038. 

2 Rol. 296. J. 40. Cont. 1 Sid. 248. Cont. per Holt, Sal. 692. R. 
2 Lev. 66. | | | 

He is a pander of A. Per two J. Whitl. cont. 2 Rol. 295. J. 55. 
| She will be a meddling with a — 2 Kol. 295. J. 48. 

He is a fon of a whore, without more; for that imports that he is 
a baſtard, and his mother a whore. R. 3 Lev. 119. . 

A cuckoldy knave. R. Cro. Car. 339. 


Tau was A. I whore before he married you. R. 3 Lev. 137- 


He keeps a whore in his houſe. R. 3 Lev. 350. 
She has had a baſtard. Dub. Sho. 337. 45 2 
He is a wittoll; for that imports that he knows of the adultery of 
his wife. Sal. 692. 5 
Tho' the words import a ſpiritual crime, which in ſome reſpect is 
puniſhable by the common law, if the ſpiritual juriſdiction is not 
taken wr as, if he ſays, A. keeps a bawdy-houſe ; for tho it be in- 
dictable, the ſpiritual court has a concurrent juriſdiction. 2 Rel. 
296. J. 5. Cont. Ney, 117. Vide infra. | | 
A. ir a common bawd. R. 2 Rol. 295. l.5. Jen. 246. Pal. 521. 
Thou art a whore, and thy children baftardg ; for the ſtatute ſaves the 


ſpiritual juriſdiction. 2 Rel. 296. J. 25. 


A brandy-noſed where, and drink - 2; ils. 
Vel. VI. = WP eras a > 
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If he ſays of a widow, ſbe was never married, and what is her ſan? 
R. Carth. 498. | Es e 

So, if the defamation imports any charge whereby he may have pre- 
judice in the ſpiritual court; as, if he ſays of a parſon, he vill preach 
nothing but lies and malice in the pulpit. R. 3 Lev. 17. 

He lies with all the women in the pariſh. R. 3 Lev. 1 8. | 

So, if he ſays of a-parſon, ſpeaking of his function, he is a knave. 
K. 2 Rol. 297. l. 40. Per Het, 8 W. 3. (Com. 25.) Semb. Lut, 
1054. 1 Sid. 393. | | 

If he ſays of any man, you are @ ſon of a witch ; for it is an impedi- 
ment to the taking of orders. R. 2 Rol. 295. I. 5. 1 Kol. 407. 

He will not hear a miniſter ordained by a biſhop. R. 2 Rol. 295. J. 4% 
So, there ſhall be a libel for defamation, tho' provoked by ſcurrilous 
words. R. 3 Lev. 137. Semb. Lut. 1054. „ 
hut if a libel be for words which are actionable, a prohibition 
goes; as, if they charge with felony. F. N. B. 53. F. R. 2 Rol. 
295. J. 10. Jon. 246. 22 Ed. 4. 20. Mo. 906. R. Fon. 320. 
Or, with py: 2 Inſt. 493. _= N 
So, if he ſays, he was forſworn before a judge ; for they are action- 

able, if well alleged. R. 2 Rol. 297. l. 5. 8 
- So, if he ſays of an heir, he is a baſtard. 2 Rol. 292. I. 14. 

[Of a woman in Londory ſhe is a whore. Lut. 1040. 1042. Thyer 
v. Eaſtwick, H. 7 G. 3. 4 B. M. 2032.] | 7 

* You are a cuckoldy old rogue, and was cuckolded by a porter, 
ſpoke in London, prohibition granted. Vicars v Worth, M. 8 Geo. 
Str. 471.) R 5 

[* You are a cuckoldy dog, and bid the bitch your wife come out,” 
ſpoke in London, prohibition granted. MHodgkins v. Corbet, H. g Gee. 
Str. 545.) . | | | 

ies the word whore, tho” it appear on the face of the libel to be 
ſpoke in London, where action lies for it; prohibition denied after 
ſentence. Argyle v. Hunt, J. 5 Geo. Str. 187. Fort. 347.) 

[Et per Cur. Matter dehors the libel ſhall not be alleged after ſen- 
_ tence as ground for prohibition, it muſt ariſe out of the libel itſelf, in 

defect of juriſdiction ; and in that caſe it is never too late for ſentence; 
and all are a nullity. Jbid.] N l 

[For the word frumpet, in London, prohibition denied, becauſe after 
ſentence z on above caſe. Cook v. Wingfield. Fort. 347. Str. 555. 

[If motion and rule to ſhew cauſe be before ſentence given below, 
for calling a woman whore, in London, but rule not ſerved till after 
ſentence; prohibition ſhall not go. Selby v. York, T. 10 & 11 Ges. 2. 
B. R. H. 392. Nate, This is ſaid to have been ruled on another point 
alſo; viz. that in the recital of the libel in the ſuggeſtion, the words are 
faid to be ſpoken in the pariſh of Saint B. in London, or in parts near 
adjacent ; if it had appeared by the proceedings, or by affidavit, (which 
was now too late,) to be in are., Prohibition ought to ſtand; for 
the ſpiritual judge had no juriſdiction. Andr. 7. N. B. This is 
contrary to Argyle v. Hunt, and Cock v. Wing field, fupra.] : 

Of any woman, /be is a bawd, and keeps a bawdy-houſe ; for it is 
indictable. R. Fon. 44. Vide ſupra, © | 

[No prohibition for © You are a bawd.” Lockey v. Dangerfield, M. 
12 Geo, 2. Str. 1100. Andr. 286. . RE 
| ET | x 
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So, if he ſpeaks in London, of a woman there, words tantamount 

to whore. R. 2 Mod. Ca. 114. . 
- So, if part of the words be actionable, a prohibition goes for the 
whole, tho' the others charge with a ſpiritual crime; as, if he ſays, 
you are d whore and thief. 2 Rol. 297. l. 45. Per Twiſd. 1 Sid. 404. 
. 3 Mod. 74. Fs , | | ? 

So, if the words relate to a temporal thing, of which the ſpiritual 
court has no conuſance; as, you are a ſcaver of ſedition among neighbours, 
R. 2 Kal, 205; b. 38-". * 

He would have buggered me ; for that offence is felony. R. 2 Rol. 
296. J. 50. . | = 

"Te Ds my wife in his houſe againft her will, to make her his harlet ; 
for he might have falſe impriſonment. Godb. 63. 
| So, if words are ſpoken in evidence at a trial, or proſecution for 
an offence of which they are ſpoken. R. 1 Rol. (66. 

So, if the ſpiritual court refuſes a good juſtification of the words 
by the common law; as, to a libel for ſaying, you had a baſtard, if the 

defendant pleads an order by two juſtices, which adjudged him the 
father of a baſtard, and the ſpiritual court diallows the juſtification, 
EK. 2 Cro. 535. 625. 2 Rol. 82. 
S3io, if the words proceed from paſſion merely; 28, if a parſon calls 
another drunkard, upon which he ſays, you lie, and the parſon libels 
for it. R. 2 Rol. 295. J. 22. 297. J. 25, Semb. Lut. 1054. Godb. 
446 | 
[If one parſon ſays to another, ( you ate an old rogue, and a raſcal, 
and a contemptible fellow, deſpiſed and hated by every body 3” pro- 
hibition lies. * v. Bovey, H. 6 Geo. 2. Str. 946. 
If a man ſays of a parſon, he is a blockhead, and deſerves his gown to 
be pulled over his earss R. Sal. 692. a 

Or, he is a fool, aſs, gooſe, & c.. R. 2 Lev. 41. Godb. 447. 

If a man calls another druntard. R. 2 Rol. 296. I. 30. Godb. 447. 
Mar. pl. 11. 103. R. Fon. 44 1. 305. by | 

Knave. 2 Inſt. 493. 2 Rol. 296. I. 45. Fon. 246. D. 1 Sid. 49. 
R. Sal. 548. 1 Rel. 217. 1 Vent. 2. | 1 | 

Tho” he be a parſon, if he does not ſpeak in reference to his 
function. R. 2 Rel. 295. I. 30. Cont. ibid. 40. R. 1 Vent. 2. 1 Sid. 
393. R. H. 8 W. 3. (Com. 25.) 5 

Baſe paultry rogue. G:db. 447. | 

So, if a man calls another, ſn of a whore, and thy mother is a bitch, 
K. 2 Rol. 296. 1.20. Vide ſupra. 

If he ſays, you are a quean. R. 2 Rol. 296. J. 15. 1 Rol. 217. 

3 he _ a parſon, he is a churl, or blackſmith's ſon. 2 Inft. 493. 

2 297. J. 25. | | ; | | 

L a Peng he is a ſcabby knave, and pickerill bumb-bailiffs R. 
2 Kol. 297. J. 15. | X 

If he ſays, he is the devil, Belzebub, & c. Sal. Ga. 

Yet, after ſentence, a prohibition ſhall · not be granted, becauſe 
they were words of paſſion, where the ſpiritual couft has conuſance. 
Semb. 3 Lev. 350. Lut. 1054. | | 

Nor, after a plea which ſubmits to the juriſdiction. 1 Vent. 10. 
Lut. 1042, | EI 

Where prohibition is prayed for a matter not appearing on the face 
of the proceedings to be out of the juriſdiction, the ſuggeſtion muſt 

A | be 


— 


— 
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be verified by affidavit; therefore, tho' there is a cuſtom, and that 


cuſtom verified by affidavit, that whores, and calling a woman a whore, 
is puniſhable at 1 2 by common law; yet, if there is not an affi- 
davit that the words were ſpoken in Hriſtal, prohivition ſhall not go. 
Hinds v. Thompſon, M. 12 G. 2. Andr. 299. Driver v. Driver, H. 
12 G. 2. Andr. 304. N. B. In this caſe it was ſaid, the ſame thing 
was held in Argyle v. Hunt, ante. 


[! et, a rule to ſhew cauſe was granted, why prohibition ſhould 


not go for calling a woman frumpet, in Briſtol, tho' there was no 
affidavit of the cuſtom; Power v. Shaw, P. 17 Geo. 2. Wilſ.62.) 


(C 15.) For matters matrimonial.) So, the fpiritual court, by con- 
ſent of parliament, and the cuſtom of the realm, has conuſance of 
matters matrimonial and teſtamentary, tho' they do not belong to 
them originally. 2 Inf. 88. : 

As, of marriage, divorce, baſtardy. 5 Co. 9. 4. De Jure Eecl. 
By the /. 18 Ed. 3. ft. 3. ch. 2. if on demand of clergy, it be al- 
leged that the priſoner hath married two wives, or a widow, the 
Juſtices ſhall not have cognizance, or power to try the bigamy, but it 
ſhall be ſent to the ſpiritual court. By the ff. 25 H. 8. 22. a perſon 
married within the Levitical degrees ſhall be ſeparate by the ſentence 
of the archbiſhop or biſhop within their juriſdictions, and no other 
authority. | NR 

And therefore, if a libel be for a marriage without licence, or 
banns publiſhed, a prohibition does not go. R. For. 259. Vide infra. 
Or, by an inſufficient licence, or not purſuing it. R. Fon. 259. 

[The ſpiritual court has juriſdiction to proceed againſt perſons for 

clandeſtine marriage, under the former canon law, received and al- 


lowed, (but not ander the canons of 1603,) per Hardzvicke C. J. & 


tat. Cur. Middleton v. Croft, MH. 10 G. 2. Str. 1056. B. R. H. 326] 
Nor, has the fat. 7 & 8 V. 3. c. 35. which inflicts a penalty, taken 
away that antient juriſdiction. Bid. 6 © 
If, therefore, a man and hi; wife are ſued for being married before 
eight in the morning, without licence or banns, prohibition ſhall go 
as to the time, which is only againſt canons of 1603, and a conſult- 
ation as to the reſt. Bid.) | NE | 
So, if it be for puniſhment of an inceſtuous marriage after the death 
of the wife; if they do not proceed to diflolve the marriage, and 
baſtardize the iſſue. Sal. 548. 2 | CER 
So, if it be to diſſolve an inceſtuous marriage; whereby the iſſue 
will be baſtardized. R. 2 Jour 213. ; | 5 
[The ſpiritual court may hold ſuit for marrying wife's fiſter's daugl- 
ter. Donny v. Aſhwell, P. 3 G. Str. 53. 
To repeal an adminiſtration to a ſecond wife, becauſe the firſt wife 
is living; whereby the iſſue by the ſecond will be a baſtard. $77. 10. 
90, if a libel be in the ſpiritual court for a marriage-portion, a pro- 
hibition does not go; as, for ſuch a ſum promiſed to be given wi 


his daughter in marriage. F. N. B. 44. A. 


So, if a libel be in the ſpiritual court, that he married without li- 
cence; though the marriage was by an incumbent of a donative with- 
in his precinct. R. per three F. 1 Mod. 22. 

But a prohibition lies, if the ſpiritual court queſtions the marriage 
after the death of the parties. 2 It. 614. R. Sal. 548. 2 
0 | - ; ry 


—— 


Or, queſtions the power of the archbiſhop to grant a licence by the 
ft. 25 H. 8. 21. without publication of banns. R. Fon. 259. 
80, if a libel be pro jactitatione maritagii, after the huſband is con- 
vict of felony in taking her for his ſecond wife. R. 3 Med. 164. 
So, if a libel be to baſtardize iſſue directly; for legitimacy ſhall be 
determined by the common law. Sti. 10. | 


2 Jon. 213. 2 Mod, 314, 


for a matter teſtamentary, the ſpiritual court, (thoꝰ it had no juriſdiction 
originally,) yet ſhall have it at this day; and therefore the probate of 


no prohibition goes. Sal. 552. Vide Adminiſtration, (B 6.) 

So, if a will be ſor things perſonal, and alſo for land, being entire, 
it ſhall be proved in the ſpiritual court, and no prohibition goes as to 
the land; for the probate there, as to.that, does not prejudice, but 
ſhall be null. R. cont. 2 Rol. 315. I. 10. for it ſhall go as to the 
land. So it was, R. 2 Cre. 346. R. Cro. Car. 165. 115. 2 Rol. 315. 


But afterwards it was R. that it ſhould not go for any part. Per 
two J. Cro. cont. 2 Rol. 31 7 I. 50. Cro. Car. 391. 396. Jon. 35 5. R. 
per tot. Cur. 1650. 2 Rol. 315. J. 40. R. Sal. 552, 3. Per Hale, 
1 Mod. go. Hard. 313. | 


be prohibited in the ſpiritual court, tho' the queſtion there be, 
whether the teſtator was /00;p05? whether the will was revoked? &c, 
which avoid the whole will; for the determination there will not be 
evidence in a trial upon the will for the land at the common law, 
\ Cre. Car. 396. 2 Rol. 315. #4 15. 30. 40. Sal. 552, Hard. 131. 
So, the probate of a will of a feme-covert, of things in action, or 
which ſhe had as executrix, (of which ſhe may make a will,) ſhall not 


Per Holt, Sal. 313. ; | | 
So, if the eccleſiaſtical court allows a will by an infant of ſixteen 
years; for the conuſance belongs to them. R. 2 Jen. 210, 


(G 17.) Begueſt of a legacy.) So, a ſuit for a legacy ſhall be pro- 
perly in the ſpiritual court; for it is not a debt, but due only by the 
will; and no prohibition goes. F. N. B. 50. O. 51. H. 53. C. I Vent. 
233 5 


= So, if a teſtator deviſes, that his executor pay a debt to his cre- 
ditor ; it ſhall be a legacy; for which the creditor ſhall fue in the 
ſpiritual court. F. N. B. 44. B. | 


which no part was due. R. 2 Rol. 284. J. 25. 
Bo, if he deviſe, that the goods of the pariſh, which he took by 
wrong, be re-delivered. F. N. B. 52. E. | 1 
If he deviſe a cow, c. for _ of the church, F. M 0 


HY 
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So, if a libel be, by practice to diſſolve a marriage for inceſt, and 
baſtardize the iſſue, upon confeſſion of the party only. Semb, 


| (G 16.) For matters tefamentary ; as, the probate of a 42 1 So, 


a will for perſonal things ſhall be properly in the ſpiritual court, and 


J. 20. R. 6 Co. 23. b. 1 Rol. 21. 358. 2 Rol. 431. R. Pal. 120. 


So, the probate of a will for things perſonal, and land, ſhall not 


be prohibited in reſpect of her covertyre, Per North, 1 Mod. 211. 


8 5 the legacy be a chattel real; as, a ward, term, De. F. N. B. 


Or, 10/. in ſatisfaction of a debt of cls for it is a new ſum of 


3 N 
4 
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. So, if he deviſes ſo much per aun. in the nature of a rent, to be 
paid out of a chattel ; as, out of his ſtock. R. 2 Rol. 284. J. 30. 


Or, out of the profits of a term for years; for that is a chattel. 


- R. 2 Rol. 28 5. J. 10. | 
Or, out of a debt due by 4. 2 Rol. 433. 


Or, out of the ere of lands (part leaſehold and part freehold) 


for ſeven years, and afterwards the years elapſe, and the deviſee of the 


lands dies before payment; for account does not lie againſt his exe. _ 


cutor. R. per four J. Williams dub. 2 Cre. 279. RS 
[An executor may be ſued for a legacy in the court where he 
roves the will, tho' he does not live in that dioceſe, and prohi- 
bitzon does not lie. Edgeworth v. Smallridge, M. 3 G. 2. Str. 847.] 
But a prohibition goes, if a ſuit be there upon a deviſe of lands or 
tenements. F. N. B. 43. F. R. Pal. 1 20. 72 
Or, for a legacy deviſed to be paid out of lands of which he is ſeiſed 
in fee. R. 2 Rol. 284. J. 35. | 


Tho! it is to be paid out of land, if there be not perſonal aſſets. 


KR. 2 Rol. 284. J. 40. Poph. 58. Fr. | 
Or, to be paid upon a ſale of lands, R. 2 Rol. 284. J. 50. Hab. 265. 
Or, if a deviſe be, that land be ſold, and the money employed in 


the payment of legacies. R. 2 Rol. 285. J. 15. Hob. 265. Dy. 151. 


But cont. per three F. where it was for payment of legacies generally. 
Dy. 264. 6. | 


So, if a ſuit be for that which is a legacy in a court of equity 


only. 2 Rel. 285. J. 32. Hob. 265. 

So, if a ſuit be for the revocation of a guardianſhip appointed by 
will, purſuant to the /f. 12 Car. 2. 24. ; for the temporal court is to 
determine whether the appointment be purſuant to the ſtatute, X. 
3 F out. 207. - | | 


— 


4 


So, if a ſuit be to have money raiſed by ſale of lands put into the | 


inventory; for by the ff. 21 H. 8. 5. it is not accounted goods and 
chattels of the teſtator. R. 2 Rol. 285. J. 25. 30. 

So, if a bond be given for a legacy; for thereby it becomes a debt. 
R. Tel. 39. 2 Med. Ca. 327, 8. Vide ante, (F 5.) 


So, a prohibition goes, if the ſpiritual court proceeds to grant 


probate of a will, which is not ſo by the common law ; as, of a will 
of a feme-covert made by covenant or agreement of the huſband ; for it 
is not properly a will. Per North, 1 Mod. 211. Per Holt, Sal. 313. 


If a probate be by a peculiar, where it ought to be by a biſhop; 


or, & contra. Per North, 1 Mod, 211. 


(G 18.) Granting or repealing adminiſtration.) So, if a ſuit be in 
the ſpiritual court for the granting or repealing adminiſtration, in 
caſes where the temporal law does not diſallow it, a prohibition does 
not go; for it is a matter of ſpiritual conuſance. . 

So, if adminiſtration to A. be repealed, and granted to B. who 
libels againſt A. to account to him; a prohibition does not go. R. 
2 Rol. 283. J. 10. | 


But if a ſuit be for a temerarious adminiſtration, and hindring him 
from making an inventory of the goods; a prohibition goes; for by 


theſe means the property of the goods will be there determined, K. 
1 
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Or, the huſband of an adminiſtratrix be ſued, after the death of 
his wife, for waſting the goods. R. 2 Rol. 302. J. 32. 40. . 

So, if a ſuit be to repeal an adminiſtration without cauſe, after a 

ant of it, a prohibition goes; for their power is executed. D. Crs. 
Car. 63. 202. R. 1 Sid. 179. 372. 1 Lev. 186. 305. Ray. 93. Vide 
Adminiſtrator, (B 8.) | N 8 

Yet, if ſurpriſe or colluſion in obtaining the grant be ſuggeſted, a 
prohibition does not go. R. F, g. 304. ä 5 

So, a prohibition ſhall go, if a ſuit be for adminiſtration from the 
archbiſhop, &c. where there are not bona notabilia. Per North, 
I Mad. 211. b , 


(G 19.) Exhibiting an inventory.) So, the eccleſiaſtical court may 
require the exhibiting an inventory of the goods of a teſtator or in- 
teſtate, with their true value, within a year. | | 

But if the eccleſiaſtical court charges the executor or adminiſtrator 
above the value of the goods, becauſe an inventory was not duly ex3 
hibited, a prohibition goes. Poph. 58.. 


( 20.) Granting of guardianſhip.) So, the ſpiritual court may ap- 
point a guardian or curator for the goods of an infant, who has no 
land. R. 2 £09. 217: | | 
Which curator may ſue there for detaining the infant. Dub. 
2 Lev. 219. | a p „ 
But if an infant has a guardian by tenure or will, or otherwiſe by the 
common law, the ſpiritual court cannot appoint a curator for the in- 
fant. 2 Lev. 217. | 555 . 
So, if a libel be, that a curator appointed by the ſpiritual court; 
generally, ought to have the cuſtody, a prohibition goes; tho' in the 
anſwer to the ſuggeſtion it be inſiſted only, that the ſpiritual court 
ſhall appoint, where none is appointed by the common law, X. 


2 Lev. 217; | 


And it is ſufficient for a prohibition, if it be ſuggeſted, that the 
father has appointed a guardian, without ſaying how. Per Scrogs, 
2 Lev. 219. ws | 


(G 21.) Accounting by an executor or adminiſtrator.) So, the ſpiritual 
court may require an exccutor, or adminiſtrator, to account before 
them. 1 Rol. 123. 358. : 

So, the ſpiritual court may oblige an executor to make diſtribution _ 
to one, of his reaſonable part of the goods of the teſtator, according 
to the cuſtom of York, tho' remedy may be by the common law. X. 

Lev. 128. | | 


(G 22.) The Spiritual Court, having Juriſdiction, ſhall proceed, tho? 
it be contrary to the Rules of the Common Law. 


Where the ſpiritual court has conuſance and juriſdiction of the mate 
ter, a prohibition ſhall not be granted, tho? the proceeding there dif- 
fers from the rules of the common law; as, if a woman after a divorce 
cauſd adulterii, by which the marriage is not diſſolved à vinculo, ſues 
there, for defamation within their conuſance, without her huſband, 


R. 2 Ral. 298. J. 30. | 
K 4 Or, 
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Or, if a feme-covert be ſued there for an offence within their cony. 
ſance, without her huſband. . 2 Rol. 298. J. go. "= 
. So, if a woman fues for a ſeparation propter Ne and upon 
ſentence for the huſband, the wife appeals; the huſband, at his 
charge, ſhall tranſmit the record. Semb. Gro. Car. 16. | = 
So, if a releaſe of the huſband, of a ſuit or coſts, pleaded to a ſuit 
by a wife divorced eauſd adulterii, be diſallowed. R. 2 Rol. 301. J. 5. 
| $0, if a ſuit be for double damages, in not ng out of tythes, 
againſt an executor ; tho' an action does not lie by the common law 
againſt an executor, upon the fat, 2 Ed. 6. 13. for the not ſetting out 
| of tythes by the teſtator. R. Ray. 95. 
If a ſuit be there by an adminiſtrator of an executor againſt the ex, 
ecutor of another, for a legacy by the firſt teſtator. R. Ray. 123. 
If the executor of an appellant proceeds upon an appeal by his teſta- 
tor; for an appeal does not abate, R. 2 Lev. 6. 


If a charge of flander be, that he ſpoke ſuch words, vel his ſimilia, : 


* . 


l N. Cro. 159. 
R 


they cite a corporation, by the members in their natural capacity, 


» Skin, 27. 
So, where a thing is merely of ſpiritual juriſdiction, a prohibition 
mall not be granted, tho* proof be diſallowed, which would be 


ſufficient for the fact at the common law; as, if a probate of a will 


for perſonal eſtate he diſallowed becauſe the proof of it is made only 

by a ſingle witneſs. Vide ante, (F 13. pe. (G 23.) | | 
So, if the probate of a nuncupative will were diſallpwed, being 

proved only by one witneſs, Carth. 143, 5 


(8 23. So, where it has Conuſance of the Principal, it ſhall deter- 
| mine that which is incident. | | 


So, if a ſuit be in the ſpiritual court for a thing within their conu- 


ſance, and a temporal matter becomes incident, it ſhall be determined 


there, and no prohibition goes. 12 Co. 65. Sti. 10. Carth. 143. 
[Unleſs they proceed to try contrary to the courſe of the common law, 
Cop. 424.] „ | 1 

| As, if in a ſuit for tythes, payment be pleaded, and denied; it ſhall 
be tried there. R. 2 Rol. 305. l. 55. 1 Kol. 12. | 


Tho' the ſuit be founded upon a modus decimandi. 2 Rot. 305 


J. 50. Hob. 247. 


90, if ſimony be pleaded, for it may be tried there. R. Cro. El. 


642. | | . 
So, in a fuit for a legacy, if a releaſe he pleaded, it ſhall be tried 


re, 2 Rol. 307. J. 10. 1 Rd. 12. 
Or, a judgment, and no aſſets ultra, and it be replied, that the 
recovery was by covin. R. Mo. 917. 


If to a ſuit for tythes, an award be pleaded, and denied; it mall 


be tried there. R. 1 Rol. 12. 


So, if a ſuit be there for repairs of a church, and that by cuſtom 
e conſtable ought to collect; a prohibition does ngt go, if nothing 

| K. Hard, 510. 
If in a ſuit for tythes ariſing upon his land, thg defendant ſays, 


diſallowed which is allowed by the common law, 


that it is the land of another. 1 Sid. 85 
That the land lies in another vill. R. 1 Sid. 8g. 


H 
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- Lf in a ſuit for tythes, the defendant ſays, that he agreed with the 
on for his life, paying ſo. much per ann. and the plaintiff inſiſts, _ 
that for default of payment, the agreement is determined; for tha 
contract is not diſputed, but the payment only. R. 2 Rot. 3. 
If in a fuit for tythes, the defendant ſays, he ſevered them, and 
permitted the gate to be open for the parſon to take them; and the 
iſſue be, that the gate was not open. Cre. El. 843, 4. 
If a ſuit be for a way by preſcription, for carrying away of tythes, 
and the defendant ſays, that the way is in another place, R. Jon. 


3 . Vo ITS, 
if a ſuit be for tythes, and the defendant claims the rectory by 
feoffment, which is denied; it ſhall be tried there. 2 Cre. 270. 
So, no prohibition goes, tho' the right be ſettled by act of parlia- 
ment, if the proceeding there be conformable to the common laws 
as, in a ſuit by a mortgagor for tythes, where the eſtate, by a private 
act of parliament, was transferred from the mortgagee to Sir V. 
Juxon, who claimed there pro intereſſe ſuo, for he is not entitled by 
the common law to the tythes, till he has recovered by ejectment. 
R. 2 Lev. 64. EP 2 | | | | * 
But a prohibition ſhall go, if the ſpiritual court proceeds after the 
thing is diſcharged by the common law; as, if a ſuit be for puniſh- 
ment of an offence within their conuſance, after a pardon. Fide 

ante, (F 12, -G 8.) | | 5 505 | * 
As, for defamation, after the offence charged by the words is par. 
doned. R. Mo. 85 5. 3 

So, if the ſuit in the ſpiritual court charges thoſe who are dif 
charged by the common law. | | 

If it charges a defendant with coſts in a ſuit ex officio, and not be- 
tween party and party. Dub. Hard. 503. 8 fo | 

Or, charges him only, who is not to be charged alone by the come 
mon law; as, if a parſon ſues a leſſee of parcel of a rectory ſolely, for 
a portion of tythes payable out of the whole rectory. R. 1 Leo. 11. 

So, if a ſuit in the ſpiritual court be determined contrary to the 
Tight by the commpn law; as, if a ſuit be by the executor of 4. fox 
a legacy given jointly to A. and B., becauſe the ſpiritual court does 
not allow ſurvivorſhip. R, 2 Lev. 209. 3 

If an award, &c. pleaded be diſallowed, when it is good by law. 
R. 1 Roi. 12. T 1 
So, if the ſpiritual court diſallows proof ſufficient by the common 
law; as, proof of payment by one witneſs. R. Hutt. 22. R. Mo. 
42 3 — 1 Vent. 291, 2 Rol. 439. Cre. El. 666. Vide ante, 
(F 13.—G 22. ö | | = 

Or, proof of the revocation pf à will, by a ſingle witneſs. Carth. 

143. WP 

1 $o, if the ſpiritual cqurt diſallows a plea of miſnomer, where the 

defendant is called baronet, when he is only a knight. R. Ray, 219. 

But there ſhall not be a prohibition, upon a fuggeſtion that the de- 
fendant had only a ſingle witneſs, if ſuch proof be not offered in the 
ſpiritual court, and refuſed for the inſufficiency of the proof, Carth, 
144. R. 2 Cro. 270. / | | 
Or, upon a ſuggeſtion, that a witneſs is rejected as not credible, 
when ke would be a good witneſs by the common law, Carth. 143, 4; 


Or, 


\ 
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Or, upon a ſuggeſtion, chat the proceeding chere was ex mers officio, 

t a preſentment, or proper accuſation; for this lies within 

their conuſance; and if — do 23 the 2 25 ſhall be by appeal, | 
E 2 tom a 


(H t.) Proceedings to obtain a Prohibition, 


BY the /t. 2 (or 2 & 3) Ed. 6. 13. if any ſue a prohibition, Oc. he 

ſhall deliver to the juſtices of the court a true copy of the libel, 

&c. under his hand, and under it the ſuggeſtion. ” | 

Le before a prohibition granted there ought to be notice to the 
r party. 

And therefore, i it ſhall not be granted upon motion the laſt day of 
term; for it is ſufficient to have a rule for cauſe the firſt day of the 
next term. Latch, 7. 

So, upon notice, the party upon 2 n ſhall diſcharge the ſug- 
geſtion before it is entred upon record. 1 Le. 11. 

Or, the court may diſcharge the rule for a prohibition nf, &c. 
without putting the parties to join iſſue, or demur. x Sid. 163. 

[If the eccleſiaſtical court appears clearly to have juriſdiction, and 
have pronounced ſentence, the court will not even grant rule to ſhew 
cauſe. - Symes v. Symes, J. 32 & 33 G. 2. 2 B. M. 813.) 

[There muſt be an afhdavit, that the copy of the "libel is a true 
one. Barnes, 427.] 
CIf a civilian cannot be got to argue for it, none ſhall be heard 
apainft it. Barnes, 428. | | 

So, the ſuggeſtion ought to be poſitive and direct; for if a ſuggeſtion, 
for a prohibition upon a libel for defamatory words, ſays, that the 
words, if they were ſpoken, were all at one time, it is bad; for the 
words ought to be confeſſed. I Vent. 10. Lut. 1043. 

So, if a prohibition be to a temporal court, there ought to be a 
ſuggeſtion. R. 1 Lev. 253. 

f a prohibition be granted, it ought to be ſerved before a ſubſequent 
proceeding to ſentence, or appeal. Vide poft. (K r.) 

And if it be ſerved, and the judge proceeds 3 an at- 
tachment goes; and he ſhall be examined upon interrogatories, and 
fined for his contempt. 2 Jon. 47. | 

But if a party be excommunicated for want of an anſwer after a 
prohibition granted, yet the prohibition _ be ſerved 3 i 


2 Cro. 429. 


(H 2.) When the Suggeſtion ought to be ME 


By the /f. 2 (or 2& 3) Ed. 6. 13. if any ſue for a prohibition, he 
| ſhall deliver to the juſtices a copy of the libel, and under it the ſug- 
geſtion ; and if ſuch ſuggeſtion be not proved by two witneſſes, in ſix 
months following, the plaintiff in the eccleſiaſtical court, on requeſt, 
ſhall. have a conſultation, double coſts, and damages, to be aſſeſſed 


by the court, &c. 
The proof ought to be within fix calendar months after the 1 Ne of 


the prohibition. Sal. 554. 
Ilf che declaration is ordered to be amended, the time for proving 
| ſuggeſtion is computed from amendment. Barnet 428. 


And by credible witneſſes. R. 2 Bul. 154. a | 
But 
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But it is ſufficient, if proof be made within fix months, tho' it 
pe not recorded till afterwards. R. Ney, 30. ; 958 
And it may be made in the vacation. Ney, 30. © Big 

Proof of the ſuggeſtion is requiſite in all caſes, where the matter 
ſuggeſted is merely matter in fact; as, if a modus be ſuggeſted, 
Godb. 245, 6. Carth. 463. | 8 _ 8 * 

Or, a payment, Cc. by a lord of a manor, for himſelf and his 
_ tenants, for the benefit of the parſon. 1 Rol. 3. | 
And all the ſuggeſtion, which goes to the advantage of the parſon, 
ought to be proved. R. 1 Rel. 2, 3. £45 | 

o, if the ſuggeſtion be, that the land was barren heath, improved 
within ſeven years. R. Cro. Car. 208. Adm. Dy. 170. b. D. cont. 
Tel. 102. 119. R. Jon. 231. 2 fh. 2172 | 

Proof of a ſuggeſtion is neceſſary, where a prohibition is to a ſuit for 
tythes predial or perſonal, given to the ſpiritual court by the f. 2 Ed. 6. 
or to a ſuit for mixt tythes or oblations, given by the f. 27 H. 8. 20. 
and 32 H. 8. 7. 2 Inft. 662. | . 
Or, of a ſuggeſtion of a diſcharge by the f. 31 H. 8. Adm. 1 Rel, 
oc, 6. 2 Rel. 228, - . | | LHR 
Proof that the plaintiff himſelf hath paid ſuch a modus is ſufficient, 
K. Ney, 28. . „ 33 
Or, that it is the common fame, that there is ſuch a modus; or, 
that he has known it paid. Noy, 28. | 

So, proof by one witneſs for part, and by another witneſs for the 
other part of the ſuggeſtion. D. 1 Vent. 107. | 

So, proof of ſo much of the ſuggeſtion, as ſhews a good modus to 
_ ouſt the parſon, is ſufficient t; the it varies from the modus ſug- 

eſted : 8 
, As, if the ſuggeſtion be of a modus of 45s. and the proof of a modus 
of 4. 6d.; or, two cloſes, and the proof of only one, &c. R. Mo. 911. 

But proof is not neceſſary, where the ſuggeſtion is, that tythes are 
not due by law ; as, where the ſuit is for tythes of tiles, turf, ſtone, 
Sc. 2 Inft. 662. — 8 | "4: Ht 
So, if the ſuggeſtion be, that the parſon leaſed, or agreed for his 
tythes. R. Tel. 102. 119. 

Or, that they are diſcharged by award. R. 1 Rol. 5 5. 5 

So, proof is not neceſſary, where the ſuggeſtion is in the negative; 
for a negative cannot be proved: as, that a parſon is not inducted. 

2 Inſt. 662. 5 | : 

at the land does not lie in the pariſh. Bid. 

That the parſonage is not impropriate, Bid. 

So, if a prohibition be prayed upon a diſcharge by the king's patent 

the patent ought to be produced, being upon record. D. 1 Vent. 120. 


* 


(I) Declaration upon a Prohibition. 


[ LE AVE to declare in prohibition will be granted only when the 
court inclines to prohibit, not when it inclines to the contrary, 
1 Bl, Rep. 81. Doug. 620.) 7G | 
The party applying for a prohibition, has no right to inſiſt on dep 
claring, when the court is ſatisfied that his a plication is groundleſs; 
but the defendant in prohibition may, when the opinion ot the court 
is againſt him. 1 Bur, 198.)  * | 


The 


%. 
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I) he declaration in prohibition is founded — the attachment ſor 
2 contempt ſuppoſed in him who neglects the writ of prohibition 

directed to him. 12 Co. 59, | | 1 
In all caſes, where a writ of prohibition is ſued, directed to the 

party, or to the judges, or to both, as it may be, if they proceed 


afterwards, there ſhall be an attachment againſt them. F. N. B. 40. 


D . uſq. K. | | 880 
And therefore a declaration by the party ſhall be ui tam, &c.; for 

it ſuppoſes a contempt to the king. 12 Co. 61. | 
| So, a declaration, which alleges a preſcription for a diſcharge of 
tythes, ought to ſhe that the matters, for which the libel is in the 
ſpiritual court, are within the preſcription ; as, if the preſcription be, 
to be diſcharged for tythes of cattle reared for the plough, it ought to 
allege that the libel was for tythes of ſuch cattle. R. 1 Rol. 62 

Ik it preſcribes, that all having milch-kine in the pariſh, and pay- 
ing nine cheeſes, ſhould be diſcharged of tythes for herbage, &c. ; it 
ought to allege, that the party has milch-kine in the pariſh. Bid. 

' Bo, the declaration ought to ſhew a place where the defendant pro- 


ceeded after the prohibition ſerved ; otherwiſe the plaintiff ſhall not 


have judgment, tho' the writ of inquiry finds damages. R. 1 Vent. 
348. 350. Ray. 387, 2 Jon. 128, 2 800. 145. . 


But two perſons cannot join in a declaration upon a prohibition, 


where the cauſe of complaint is ſeveral. R. Cro. Car. 162. 2 
So, if the writ of prohibition be againſt judge and party, who liv 
in ſeveral counties, there muſt he ſeveral attachments, and, by 
conſequence, ſgveral declarations, tho there was but one writ, 
 F{N. Bins + | 


So, if there were ſeveral writs, one againſt the judge, the other | | 


againſt the party, tho' they were all in the ſame county, Hid. 


So, if a libel be againſt ſeveral pariſhioners, who all inſiſt upon the 
ſame modus; they cannot join, but muſt have ſeveral prohibitions, 


R. Ray. 423. R. Yel, 128, 9. 


So, if a man alleges a modus for diſcharge of tythes, he need not 


allege that he has paid the madus. R. 1 Rol. 62, 3. 15 
I he alleges payment of the tenth cock for all tythes of harley and 
rakings involuntarily ſcattered, he need not ſay, that they are involun- 


tarily ſcattered; for it ſhall come on the other part. R. C. El. 702. 
So, if there appears cauſe for a prohibition, there ſhall not be 2 


conſultation, tho* the declaration be defective for want of form; 

as, becauſe there is not a profert of a deed, or letters patent. Per 
Coke, 1 Rol. 332. 55 | 

_ more concerning the proceeding in prohibition in Pleader 


(K) Conſultation, 


(K 1.) When it lies. 
B* the . de conſult. 24 Ed. 1. if, on ſight of the libel, the juſtices 


ſee the matter belongs to the ſpiritual judges, they ſhall write 


to them to proceed, regia prohibitione non obſtante. | 
And therefore, if upon motion for a prohibition, when a copy of 
the libel is produced, (as it ought to be, ) it appears that the matter is 


of ſpiritual conuſance, no prohibition ſhail go, Or 
D Or, 


e. Ot, = Mo oy 


L 
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Or, if a prohibition was granted without notice to the other party, 
and upon motion it appears that there was no cauſe for it; the 
court will grant a conſultation, without putting him to declare upon 

the prohibition. Cre. Cor. g 7z Dy. 
| [Conſultation lies, tho the refuſal of the plea in the ſpiritual 

court was not traverſed.] - | bole 266) 

[Tho' the iſſues are immaterial.] SM . 

TTho' no verdict is found as to the contempt. 8255 

[And if judgment is generally for a conſultation, whereas the plea 
was only for two parts, and the libel for two third parts, it is well.] ' 

[If the judgment is, nil. cap. per billam, and not quod le defendant 
eat fine die, it is right, if there is alſo judgment that a writ of conſul- 
tation be granted; for that is the true judgment. Stratford v. Neale, 
M. 8 G. Fort. 350.) | | | 

So, after a prohibition granted, if, upon trial, the matter be found 
for the defendant, generally, a conſultation ſhall go. 

[If prohibition is granted, on ſuggeſtion of a cuſtom, and on iſſue 
joined the cuſtom is found, but = court, on motion in arreſt of 
judgment, find the cuſtom ill, a conſultation ſhall go. Dent v. Coates, 
A. 14 G. 2. Str. 1145.] | „3 

So, if the matter found for the defendant varies in words, but not 
in ſubſtance, from the ſuggeſtion; as, if the ſuggeſtion be, that z72v9 
_ thirds of the tythes belong to the plaintiff, and the verdict is, t4v0 emtire 
| farts of all tythes. f | 
$0, if there be a material variance between the ſuggeſtion for a 
prohibition, and the libel in the ſpiritual court, there ought to be a 
conſultation ; for the prohibition ought to be founded upon the libel z 
as, if the libel be for tythes of corn, and a modus be ſuggeſted for 
tythes of hay, upon demurrer to the declaration in prohibition, a 
conſultation ſhall go. Tel. 79. | | | 

So, if there be a variance in the quantity; as, if the libel be for 200 
faggots of wood, and the ſuggeſtion be as to 20 faggots only. Tel. 19.” 

So, if after a prohibition granted, it appears that the ſpiritual court 
has conuſance for part, a conſultation ſhall go quad, & c. 12 Co. 44. 

So, if after a prohibition granted, it be not ſerved till ſentence and 
appeal, it cannot be afterwards uſed. 2 Crs. 429. Vide ante, (H 1.) 


(K 2.) When not. 


| _m a conſultation ſhall not be granted, except in term. R. 
12 Go. 14. | 
Nor, by a judge, but only in court. Bid. 
So, after a declaration upon a prohibition, it ſhall not be granted 
upon motion, before plea or demurrer. Cro. Car. 238. „ 
So, a conſultation ſhall not go, where a verdict is found for the de- 
fendant, if upon the whole matter it appears that the ſpiritual court 
has no conuſance ; as, if a prohibition 5 upon a ſuggeſtion, that all 
lands in A. are diſcharged by a modus, and there is a verdict for the 
defendant, becauſe it is found that all, except ten acres, are within 
the modus; yet a conſultation does not go for tach miſtake in the iſſue, 
7h = libel was not for tythes of the ten acres. R. 2 Rol. 320. J. 5. 15. 
192. 
So, if the ſuggeſtion was of unity, ratjone cujus he ſhall be diſcharged, 


and 
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and à verdict finds, that he ſhall not be diſcharged ratione inds 
though it be againſt the plaintiff, yet being impertinent, for the fa& 
to be tried was, whether there was an unity, c.; a conſultation does 
not go. K. 2 Rol. 320. l. 35. II Co. 15. | | | 
So, tho' there be an immaterial variance between the ſuggeſtion 
und the libel, a conſultation does not go; as, if the ſuggeſtion be for 
xꝛ total diſcharge. upon the /. 31 H. 8. and recites the libel to be for 
twenty faggots, where it was for 200; for it is not material for what 
tity the libel was, when the plaintiff claims a diſcharge for the 
whole. R. Tel. 79. $ | 
So, if the ſuggeſtion varies in quantity, from the libel, if it be 
conformable to the copy of the libel delivered by the ſpiritual court, 
this variance ſhall not be a ground for a conſultation. 2 Rol. 329. J. 45. 
So, if plaintiff in prohibition declares, that there is a cuſtom for 
the occupiers of his tenement to pay 5s. in lieu of tythe of corn and 
hay, which modus the parſon has always accepted, and verdict for 
laintiff, there ſhall be no conſultation; for the modus is found, 
tho” it is deſcribed as a cuſtom, when ſtrictly it ſhould have been 


a preſcription. Sharp v. Lowther, J. 9 G. 2. H. R. H. 292. 


(K 3.) No Prohibition after a Conſultation. 

By the ff. 50 Ed. 3. 4. no prohibition ſhall go after a conſultation, 
unleſs the libel be engrofſed, enlarged, or otherwiſe changed, 

And therefore, regularly, where a conſultation was awarded upon 
the merits, the party ſhall not have another prohibition upon the ſame 
fuggeſtion. . „ : 

 Tho' he appeals, and then prays another prohibition. R. Poph. 1 59. 
K. Latch, 6. R. Mo. 917. 1 Kol. 378. | 
* Tho? the conſultation be granted by another court. R. Cra. 

1. 277. | | 

Tho' he varies the modus, upon which the former prohibition 

Was had. R. 1 Kol. 378. | | = 


(K 4.) Except where the conſultation wwas upon matter of form ; and 
other inſtances.] But if a conſultation was awarded for want of form 
in the ſuggeſtion, or proceeding thereon, another prohibition may 
be allowed. Cro. Car. 208. 8 | 

As, if the conſultation was awarded for want of proof of the ſug- 
geſtion within ſix months. R. Tel. 102. R. Cro. Car. 208. K. 
Fon. 231. R. Carth. 463. In another ſuit for the ſame matter, but 
not in the ſame ſuit. Mo. 917. | | 

If after a conſultation for want of proving his ſuggeſtion, the 
party appeals, there may be another prohibition to the court, to 
which the appeal was, upon the ſame ſuggeſtion. 2 Rol. 500. 

So, if after a conſultation the libel is enlarged, or changed ; as, if 
the former libel was, that tythes had been paid time whereof, &c. 
and afterwards it is added, that tho“ the prior, &c. were dif- 
charged, yet for twenty, thirty, or forty years, and time whereof, 
&c. tythes were paid. 2 Rol. 207. 5 

So, if a conſultation goes for a collateral matter; as, if the plaintiff 
was nonſuited. 15 

So, if the ſuggeſtion was for a modus of tythe of lambs in 2 2 7 

| ticular 
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ticular farm, and thereon a conſultation goes; another prohibition 
ſhall go upon 2 ſuggeſtion of the ſame modus in the whole pariſh. 
$-mb. [Cont.—The caſe cited is here reverſed, The firſt ſuggeſtion 
was as to the pariſh, and the ſecond, to the particular farm.] 
Vent. . 2 5 | 15 5 
: So, f Ps goes, and there be afterwards a new libel for 
the ſame ſpecies of tythes in another year; a prohibition ſhall go 
upon the ſame ſuggeſtion as was tried before. Adm. Tel. 1]. 
So, if a conſultation goes, and the K againſt whom appeals; 
the appellee may have a prohibition, tho' the appellant cannot have 
"6 - Poph. 159. | 3 | 7, | 
So, if after a conſultation, the plaintiff pleads the ſame matter 
_ (which was. ſuggeſted, and found againſt him at common law) in the 
ſpiritual court, which 1s accepted, and proceeds there for trial, the 
former defendant may have a new prohibition ; for they cannot try 
in the ſpiritual court a matter determined by a trial at common law, 
which was proper to be there tried ; as, if a diſcharge withia the f. 
31 H. 8. was {uggeſted. R. 2 Rol. 319. J. 45. Hab. 286. 


Prohibition to the Admiralty. 
Vide Admiralty, (F 2, Cc.) 


Prohibition of Waſte; 
Vide Waſte, (A 1.) 


—_— 


1 PROMISE. 
Vide Action upon the Caſe upon Aſſumpſit. —Temps, (G 18.) 


| PROMISSORY NOTE. 
Vide Aftion upon the Caſe upon Aſumpſs, (A 2.)—Merchant, 
1 (F 15 , &c.) : 
PROMOTER 
Vide 3 
PRO MUL GATION OF A LAW. 
Vide Parliament, (G 23.) 
PROPERTY. | 
(A) The Original of Property. 
| 7 in res inferioris nature Deus humano generi indiviſim contulit ; 


hinc faftum, quod quiſque in ſuos uſus arripuit, ſui proprium devenit. 
| Cretius de Fure Bell & acis, 52 c. 2. 2. 8 7 a K | | 


| (B) How Property is veſted, or deveſted. KEE 
EHE property of goods veſts iti another by ſucceſſion, grant, 
== ion, Sc. ow Biens (D 1, cy — . F =, 
o, if a man ple ee e rang 
Fide Morts e. | 
80, if 15 man fotfeits his g the property is thereby altered; as, 


after a condemnation and proclamation in 254 Exchequer of goods as 
forfeited, the former ner cannot maintain treſ pats, or ?rover FF 


them. R. Ray. 336- 


In what Things' a Mari has a Property. 
Vide Biens (F=G 1, 2.—H). 
Vide Action upon the Caſe, Trum. Clare 42 * 
84 7. — es N 8 8 FIN M 9. 1 . 25 
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PROROGATION. 
Vide Parliament, (O k, 2.) 
PROTECTION. 
Vide Abatement, (F 11.) 
rr. 
Vide Merchant, (F 8, c.) 
PROTESTATION. 
. Vide Pleader (N). 
PROTHONOTARY. 
Vide Courts, (C 4.) 
PROVISION. 
Vide Proviſor. 
Proviſion for a Wife. 
Vide Chancery, (2M 12, 13, 14.—3 E Iz 2.—3 2 15 Oe.) 
| — por Children. 
2 Chancery, (3 Z 4—4H 2.) 


Pp RO VIS o. 
Vide Condition, (A 2.) 


RO VIS O R. 
(A) Proviſion. 
a 1.) How uſurped. 


JN the time of H. 1 . the pope uſurped the donation to tente „ 
and all other eccleſiaſtical benefices. Dav. go. a. Vide P 
And by a can. in the ſynod of London A. 1107, with the king's 
afſent, it was decreed, quod nunquam per donationem baculi paſtoralis aut 
annuli, quiſquam per regem, aut aliam laicam manum inug 6 in 
Anglia. Dav. 90. 
And in the time of Jobn, the pope granted a general bull of pro- 
viſion for all the benefices in the kingdom. Dav. 94. a 
So, in the time of Ed. 2. Dav. 95. 6. 
And in the minority of Ed. 3. the pope, by his bull, made an n 
cardinal in England, and gave him power to provide for all eceleſtaſti- 
| cal promotions, cum vacare acciderint. © Dav. 95. 5. 


| "(A 2.) How reſtrained. 
But by the ft. 25 Ed. 1. (which was the firſt ſtatute againſt pro- 


viſors) it was declared a contempt of the crown, to N in bulls of 
proviſion, c. Dav. 95. 5. \ 

By the ff. 25 Ed. 3. ft. 6. (in which the former a&t-is recited) the 
king and his ſubjects ſhall have the right of patronage ; election of 
prelates ſhall be made according to the antient grants of the king: | 
and no bull of proviſion ſhall be put in exeution: but the proviſor \ 
ſhall be attached, fined, and ranſomed at the will of the king, and 
impriſoned till he renounce the benefit of his bull, gives ſatisfaction 
5 the party grieved, and ſureties that he will not arenen 8 

av. 86. b. 
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PROVOCATION. 
Vide Fuſtices, (Mg. 15.) 


PROXY. 
Vide Parliament, (D 19.) 9 


PUBLICATION. 
Publication of Depoſitions. Es 

Vide Chancery (Q_). : SY bY "5 | 
Publication of a Libel. | 
Vide Libel, (B 1,2.) 


IT» 


Publication of Slander. 
Vide Action upon the Caſe for Defamation, (G 4.) 
„Publication of a Will. 
PLN” Vide Deviſe, (E 2, &c.). 
PUIS DARREIN CONTINUANCE. 
| Vide Abatement, (I 24.) | 
: PURCHASE, AND PURCHASER. — 
Nia Capacity, (A 1, 2.—B 1, c. Chancery, (I 1. 4.—H g. 


—4 1 1, Sc. Diſcent (B). Enfant, (B 1. 
Franchiſes, (F 15, c.) | tr | 


Purchaſing a Title. 
Vide Maintenance, (A F.) | 


PURLIE VU. 


et... 4 —_— 


 _PURPRESTURE. 


(A) What ſhall be. 


PURPRESTURE is derived from the word povrpris, which ſigni- 
fies an incloſure. Co. L. 277. b. | 1 
Purpreſture is when a man, by building, incloſure, or unlawful 
uſing of any liberty, encroaches upon an highway, public river, or 
any demeſne or land of the king, or another. Co. L. 277. 6. 
Manmwi. 172. 176. Nom. verb. Pourpreſture. 3 
If a man builds an houſe upon his own ſoil, or the waſte in 2 
foreſt, it will be purpreſture, and may be pulled down, or he may be 
fined at the diſcretion of the juſtices of the foreſt. R. Dy. 240. b. 
So, if he crects a beacon'there. R. Dy. 240. b. in marg. 
Or, makes a cauſeway there. id. | 
If the erection be upon the king's manor. Jon. 277. jo: 
If purpreſture'be by erection of cottages, c. upon a-foreft within 
the king's manor z tho' the king grants the manor to A. it fhall not 
be a diſpenſation of the purpręſture, but it ſhall be pulled down in 
the hand of the patentee. R. Jon. 2777. 
Vide Chaſe (L). | —— 


PURVEYANCE 
Vide Prarogative, (D 41, 42.) 


 QUALE jus. 
| (A) When ir lies. 
A Recovery by default, tho' made by colluſion, was not an alien- 


A ation in mortmain, contrary to the f. Mag. Ch. 36. or ft. de 
elivwofes, J Ed. 1. 2 Inſt. 429. 79 5 8 : 
454 3 by Yo ft. W. 2. 13 Ed. 1. 32. it was enacted, 
that after judgment by default at the ſuit of an eccleſiaſtical perſon, 
inguiratur per patriam, utrum . petens habeat jus, vel non ; if found that 
he had right, recuperet ſeiſinam, &c.; if he had no right, incurratur 
dini f,. onions on | | 1 
And by this ſtatute, where an eccleſiaſtical perſon recovers by de- 
fault, a writ of quale jus iſſues. ; | | 5 
And this writ ought to iſſue regularly after the default and before 
judgment. 2 Inf. 330. | Rd Bey 


QUALIFICATION. 
: Vide Belt, (N8,g,) 


. 
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QUARENTINE. 


The Writ de QJuarentind habendld. 


B* the ff. M. Ch. ꝙ H. 3. J. a wife ſhall have quarentine for 
forty days in the capital mefſuage of her huſband, if it be not a 
caſtle. Vide Dewer, (A 11.) | ws 1 
And if. ſhe be ouſted, the ſhall have a writ de quarentind habendd, 
which is viſcontiel, and a commiſſion to the ſheriiF to proceed thereon. 
F. N. B. 161. E. | ke | 
And thereupon the ſheriff ſhall make proceſs. immediately againſt 
the party, to anſwer in two or three days, and need not ſtay till the 
county court. F. N. B. 162. l. | | 


QUARE CLAUSUM FREGIT. 
Vide Pleader, (3 M 34, @c.)—Trepaſs (B 1. —C 1.—D). 
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QUARE EJECIT INFRA TERMINUM. 
(A) When it lies, 


J* a leſſor enters upon his leſſee for years, and enfeoffs another in 
fee, or for life, Sc. the leſſee ſhall have againſt him a writ of gyare 
255 25 terminum, and ſhall recover his term and damages. F. 1 
97. 8. | I 1 f 
—_ if the term be determined, ſhall recoyer his damages. F. N. B. 
| 7 „ ph So, 


7 


"28 QUARE EJECIT INFRA TERMINUM. 
80, if the heir of the leſſor enters, and makes a feoffment to 
another, c. F. N. B. 198. C. 
Or, che lord by eſcheat. Semb. F. N. B. 198. F. 
; So, if the leffee be ouſted, and his leſſor diſſeiſed by a ſtranger, 
and the leſſor afterwards releaſes to the diffeifor. F. N. B. 1 98. H. 
So, if the leſſor ſuffers a common recovery againſt him, tho' the 
leſſee could not falfify ſuch a recovery before the H. 21 H. 8. 15. 
F. N. B. 198. E. 
S3o, if a leſſee aſſigns his term, his aſſignee may have the writ of 
pd ejecit infra terminum. F. N. B. 198. D. | | 
Or, againſt the furvivor of four leſſors, where the ſurvivor alone 
enters, and makes a feoffment. Bid. 
S8o, the leſſee of a villein, who purchaſes, and makes a eaſe before 
the entry of his lord. F. N. B. 198. G. 


(B) How the Proceeding ſhall be. 


A Dare ejecit infra terminum lies againſt the feoffee, c. or againſt 
the leſſor. F. N. B. 197. S. 198. K. 

And tho' the writ ſuppoſes a fale to the feoffee, Cc. yet the ſale is 
not traverſable, but the ejectment only. F. N. B. 198. K. 

— 1 * ſummons, attachment, and diſtreſs infinite. F. N. B. 
197. J. 

But no procefs lies to outlawry, becauſe the writ is not vi et armii. 
Bid. 

This writ was founded upon the J. 2 2. 24- which gives a vrit 
in confimili caſu: and becauſe an ejectment does not lie by a leflee 
againſt the feaffee of his leſſor, without entry, for that the leſſor 
ouſts him, and not his feoffee, this writ was contrived upon this ſtatute 

to be brought againlt the feoffee, Wc, F. N. B. 198. A. 


(C) When this Writ Hes, or an Ejeftment. 


UT. if the lefſze after ouſter and feoflment by his leſſor enters, 
and the feoffee ouſts him, the leſſee may maintam an ejectmen 
againſt the feoffee. F. N. B. 198. 4. 
1 So, if the feoffee be party or privy to the FA? by the, leſſor. 
id. 
5 So, a leſſee, ouſted by his leſſor, may i have an ejectment, or writ 
of ejecit infra terminum againſt him, or his hcir, at the election of 
the leſſee. F. N. B. 198. K. 
S8o, againſt the lord by . or lord of a villein, who leaſed to 
him; and that without a precedent entry. Dig. : 
 Ejetment. 


\ 
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QVUARE IMPEDIT. 


(a) What Remedy for a Church, 


EMEDY. by law was provided for the * 15 a church, 
or for the revenues of a church. | by 


QVARE IMPEDIT: 2 


viz. right of advowſon, quare impedit, and aſſiſe of darrein Preſentment. 
2 Inſt. 357. | | 


lands and tenements by juris utrum. 


(B 1.) Right of Advowſon. 


D the common law, in all caſes where the church was full by ine 

P ſtitution againſt a common perſon, or by inſtitution and induction 

_ againit the king, the rightful patron would loſe the advowſon, if he 

did not recover the inheritance of it by a writ of right of advowſon. 
R. 6 Co. 49. 2 Lift. 357, 358. Vide Aduou mn. | 

Tho' the preſentation upon which the church was full, was made 

by uſurpation. Vide Eſghſe, (H 14.) „„ 
Tho' the patron was an infant, feme-covert, &c. 6 Co. 49. 

But in all theſe caſes the patron ſeiſed of the advowſon in fee 

may have remedy by the writ of right of advowſon. F. N. B. 30. 
B. F. | 2 3 ; 

So, before the ff. de Donis, 13 Ed. 1. a patron, who had a fees 


ſimple conditional, if he was ouſted of the advowſon by uſurpation, + 


ſhould have had a right of advowſon. | 

So, if he who had a right to collate, was ouſted by a plenarty 
upon a collation without title, he ſhould have had a writ of right. 
6 Co. 50. a. | | | 


hand; chapelry, Cc. as well as of a church. F. N. B. 31. C. E. 


fourth part of the advowſon in value, be prohibited by an indicavit, 
his patron ſhall afterwards have a right of advewſon. F. N. B. 
30. E. 25 
: So, it lies of a moiety, or third, or fourth part of a church, 
F. N. B. 30. D. 7 „„ . 
And, by common law, of a leſs part; but that is now ouſted by 
J. N. 2. 5. F. N. B. 30. E. | 1 
So, if A. and B. are ſeiſed of an advowſon, and to the heirs of B., 
they may join in a right of advowſon for the benefit of him who has 
the fee. F. N. B. 30. F. | | | 
But a right of advowſon does not lie by a tenant for life or years. 
F. N. B. 30. B. 


Nor, by tenant by the curteſy, or in dower. Thid. 


pectant. bid. 

So, if a man had purchaſed an advowſon, to which he had never 
preſented, he ſhould no: have had a right of advowſon before the 
A. W. 2. 5.; but his advowſon was loſt. 2 Inf. 33. 


(B 2.) How the Proceeding in it (hall be. 


(B 2.) The count, &c.] - In, a right of advowſon, the proceſs ſhall 
be ſummons and grand cape. Vide Pleader, (3 I 1, Sc.) NO, 
And the ſummons ſhall be made upon the glebe, which ſhall be 
ſeiſed into the king's hands upon the grand cape. N. N. Gg. c. 

: „„ | | 7 


By the common law, there were three writs for the church itſelf, 


For the revenues of the church, the parſon had remedy. for his 
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80, a right of advowſon hes for the advowſon of a vicarage, pre- 


So, if a parſon, who ſues in the ſpiritual court for tythes to the 


Nor, by tenant in tail ſince the f. de Donis, tho he has a fee ex- | 
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The plaintif ſhall count of the poſſeſſion of: an x anceſtor, or his | 
| own poſſeſſion. F. N. B. 30. B. | 
And ought to lay the eſplees in the prion, in taking tythes, ob- 


lations, c. id. 
The tenant ſhall come and make defence. F.N. B. 30. C. 


And ſhall have a view of the church. N. N. 70. 4. 

18 he may join the miſe by battle, or the grand aſſiſe. F. N. B. 
30, C. 

But i in the caſe of the king, the tenant cannot tender a demy-mark, 
to inquire of the ſeifin alleged by the king in his count, as he _ in 
the caſe of a common perſon. F. N. B. 31. D. 

1 So, final judgment ſhall not be againſt the king, tho che miſe was 
| Joined between the king and the tenant. Bid. 


(C) Aſſiſe of Darrein Preſentment. 
(C 1.) When it lies. 


AN aſſiſe of darrein preſentment lies, where a man, or his anceſtor, 
has preſented to a church, and, upon a ſubſequent avoidance, 
another uſurps upon him. 
So, by the ff. W. 2. 5. the heir, or he in reverſion, ſhall not be 
| prejudiced by a preſentation by his guardian, or by tenant in dower, 
by curteſy, for life, or for years, or by the donee in tail, but that he 
may have ſuch action poſſeſſory at his full age, or when the reverſion 
comes into poſſeſſion, as his anceſtor might have had upon the laſt 


preſentation in his tims. 
So, he ſhall have this writ, tho' the laſt preſeryation was made by 


tenant by the curteſy, in dower, for life, or for years; if thoſe eſtates 
did not commence by the * of the plant himſelf. F. N. B. 

I. G. | 
g So, if a guardian made the laſt preſentation in right of the plain- 
tiff, then in his wardſhip. F. N. B. 31. J. 

Or, a ſtranger by uſurpation upon the plaintiff, then an infant. 


Did , 


Or, a ſtranger, ” uſurpation in time of war, though the plaintiff 
Vas of full age, bid. | 


0 2.) When not. 


But an aſſiſe of darrein preſentment does nat lie by one coparcener 


againſt another. F. N. B. 32. A. 
Nor, if tenant for life, or for years, claims by leaſe from the plain- 


tiff himſelf. F. N. B. 31. J. 
Or, if an infant purckaſes an advowlon, and an uſurpation be made 


8 upon . Did. 


Or, if an uſurpation be upon a feme- covert, who purchaſed ad- 


vowſon. 2 Inf. 360," 
So, if a purchaſer be a biſhop, abbot, Sc. 2 Inft. 358. 


(C 3.) How the Proceeding ſhall be. 


The proceeding in an aſſiſe of darrein preſentment is conformable, m 
many reſpects, to the Eng in an aſſiſe of naue di Ni in. * By 
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By the ff. M. Ch. 13. it ſhall be coram juſt. de Banco; th 

before it lay in B. R. 2 Inft. 27. | | | 

S8 o, plenarty is no bar in an aſſiſe of darrein preſentment, any more 
than in a quare impedit, if it was not for fix months before the writ 
purchaſed, by the „. V. 2.5. 2 Infl. 360. 3 


Id) Quare Impedit. 
| FT, When it lies. 1 | ND. 
[ A Quare impedit may be brought for a church and an hoſpital+. 
Bedford v. Lincoln, H. 19 Geo. 2. Willes, 608. . 
Dare impedit is an ancient writ, which lies by him, who, being 
in poſſeſſion of an advowſon of a church, is diſturbed in his preſenta- 
1 it. 2 Ine. 356. Vide Pleader, (31 1, c.) „ 
(If the right of nomination be in one, and of preſentation in 
another, then, if either impede the other in his right, a quare impedit 
lies. 3 Term Rep. 646.] , 5 . 
So, by the ,t. V. 2. 13 Ed. 1. 5. if any, not having right, preſent 
during the minority of an infant, in the time of tenant in dower, by 
the curteſy, for life, for years, in the time of tenant in tail, &c. 
the infant at full age, he in reverſion, and the iſſue in tail, may have 
the ſame remedy for recovering the poſſeſſion of the advowſon, as his 
laſt anceſtor, c. might have had in his time. The fame remedy * 
for a feme=covert, or men of religion, if the uſurpation be during 
coverture, or vacation. 2 fl. 353. | | | 
And therefore an infant, who has an advowſon by deſcent, after 
his full age ſhall have a quare impedit or darrein oh tho? 
the uſurpation was upon him during his minority. 2 ff. 358, 359. 
So, an infant may have it during his minority, when he is out of 
wardſhip. 2 nfl. 359. IS 
So, an infant ſhall have a quare impedit, if an uſurpation be upon 
him, - tho' his anceſtor purchaſed, and neyer preſented to the 
advowſon. Bid. | 1 
So, the heir of him in reverſion, after an uſurpation in the time of 
tenant by the curteſy, in dower, for life, for years, tenant by ſtatute- 
merchant, ſtaple, or elegit. 2 Inſt. 359. Fon. 48. 5 | 
So, the iſſue in tail, after an uſurpation in the life of tenant in tail. 
2 Inſt. 359. Fon. 49. | | 
So, the ſucceſſor of him in reverſion, if an uſurpation be upon the 
leflee, &'c. of an eccleſiaſtical perſon. Semb. Fon. 48. | 
But if an infant purchaſes an advowſon, and an uſurpation be, 
upon him, he is not within this ſtatute. - 2 It. 358. | 
So, the, leſſor himſelf is not within the ſtatute, tho? the heir is, 
when the uſurpation is upon his leſſee, c. 2 Inſt. 359. 
Nor, a man in remainder, or his heir. Bid. | 
So, a feme-covert ſhall not have aid by the ſtatute, if an uſurpation 
be, during the coverture, to an advowſon purchaſed by her. Fon. 49. 
. So, if an uſurpation be upon a biſhop, or other eccleſiaſtical per- 
fon, his ſucceſſor ſhall not have a quare impedit ; for the ſtatute aids 
ny an uſurpation in the vacation, or when the anceſtor could 
not have remedy at the time of the uſurpation. Semb. Ft. 47. 
Vide Quare non admiſit.— Pleader, (31 1, Sr.) 
0 N | L 4 
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(E) Juris Utrum. „ 
= When it lies. 
; A uris utrum/is the higheſt writ which a” parſon can have, 
F. N. B. 48. R. ; 


And it lies where the lands and tenements of a rectory are aliened 
by the predeceſſor of the parſon. Bid. 5 | 
Or, are recovered againſt the predeceſſor by verdict, or by con- 
feſſion or default, without praying in aid of the patron and ordinary. 
F. N. B. 48. R. 49. | 
So, if the predeceſſor be diſſeiſed of his lands or  tenements, 
F. N. B. 49. A. 5 l 
Or, any intrudes upon them after the death of the predeceſſor. Bid. 
So, an abbot, prior, Qc. being parſon impar ſonee of a church, ſhall 
have a juris utrum. F. N. B. 49. E. „ | 
2 a dean and chapter, prebendary, vicar, c. F. N. B. 49. 
N. O. 5 | | 
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QUARE INCUMBRAVIT. 
. (A) When it lies. 


F the plaintiff, in a quare impedit, ſues a ne admittas within fix - 
months, and afterwards recovers, and before judgment the biſhop 
had inſtituted another to the church, he ſhall have a guare incum- 
bravit againſt the biſhop, and ſhall recover his preſentation and his 
damages. F, N. B. 48 J. O. | 5 

So, every party, who ſues a ne admittas, may have a quare incum- 
bravit after his recovery, if the church be full by the preſentation of 
another, | , 3 | 

Tho' the biſhop admits the preſentee of him, who is found 
patron by a jure patronatus. F. N. B. 48. H. 

Or, if the biſhop admits the clerk of a ſtranger, as well as of the 
party to the writ. F. N. B. 48. L. 5 27 

Or, admits after ſix months, as well as before. F. N. B. 48. L. 

Tho' the biſhop preſents the clerk of the plaintiff.” N. N. 111.6, 

So, a quare incumbravit lies, if the biſhop incumbers, when no 
quare impedit is pending, and no debate for the church. N. N 111. 4. 
Or, before judgment given. N. N. 111, 6. | | 


(za) How the Proceedings: ſhall be. 


HE quare incumbravit is an original writ, which ifſues out of 
* Chancery, and not out of the court, where the recovery was. 


F. N. B. 48. G. N . | ' 
And it ought to be ſued in the county where the church is. 


F. N. B. 48. D. | | * 
And in the court where the recovery was, if the record remains 


there. F. N. B. 48. "3 . 
But the king may ſue a quare incumbravit in B. R. though the 4 


covery was in C. H. F. N. B. 48. E. 0, 
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| So, a common perſon, if the record be removed there by error. 
F. N. B. 48. F. c > 


The proceſs ſhall be an alias, and then a ditringas. F. N. B. 48. P. 


The plaintiff in a guare incumbravit ought to mention his recovery 
in his writ and count. Per meliorem opinionem. F. N. B. 48. K. 

Or, if there be no recovery, he may have a ſpecial count. 
N. N. 1% | 


The defendant may demand oyer of the recovery mentioned in the 


count. N. N. 111. 6. Si 
The defendant may plead that he did not incumber ſince the pro- 
hibition delivered. F. N. B. 48. N. - 8 


But the plaintiff in his count need not ſay where he recovered. 


N. N. 111. 3. 112. 3. | | 
Or, whether he recovered, ſince, or before the ſix. months. 
N. N. 111. 6. | | 


Or, that the biſhop refuſed his clerk ; for if he incumbered, it 


imports it. | ; 5 
If the plaintiff be nonſuit, he may have another quare incumbravit, 
and vary his count. F. N. B. 48. M. | | | | 


/ 


(C) When it does not lie. 


8 B none ſhall have a quare incumbravit, except after a recovery in 
a court. F. N. B. 48. E. | 


Nor, if a church be incumbered before a ne admittas ſued. 


F. N. B. 48. H. | . | 
So, a quare incumbravit does not lie, if the þiſhop, after the fix 
months, collates by lapſe. F. N. B. 48. L. N. N. 112. a. 
So a quare incumbravit does not lie, if the biſhop incumbers, pend- 
ing a right of advowſon, tho? the plaintiff recovers; for the plaintiff 
in a right of advowſon cannot have a ne admittas ; for he recovers the 
advowſon only, and not the preſentation, F. N. B. 48. Q. 
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QD ARE NON ADMISIT. 
(A) When it lies. 


5 AFTER a-tecovery in a guare impedit, if the biſhop refaſes to ad- 


mit the clerk of the plaintiff, he ſhall have an alias, pluries, and 
attachment, or at his eleck 
he ſhall recover damages only for the refuſal. F. N. B. 47. C. G. 
And it lies, upon a recovery by the king, as well as by a common 
perſon. F. N. J. 47. C. D. | 18 ED 
And it may be ſued out of Chancery. F. N. B. 47. C. a 
Or, out of C. B. which, in term, is moſt proper. F. N. B. 47. C. 
And it lies againſt a biſhop, upon a refuſal by his vicar-general. 
F. N. B. 47. J. | „5 
* upon his refuſal, tho“ he afterwards admits him. F. N. B. 
47: L. | | | | 
So, it lies againſt the guardian of the ſpiritualties upon a refuſal b 
the biſhop bh dezd. F. N. B. 47. J. ee OM 
Or, againſt the official of the biſhop. 
| [ 


ion a writ of quare non admiſit ; in which 


24% | QUARE NON ADMISIT. 


A — non admiſit ſhall be ſued in the county ain ON, refuſal 
was. F. N. B. 47. F. N 

And by a common perſon in B.; or, if the judgment be affirmed i in 
error, in B. R. F. N. B. 47. E. 

But by the king it may be in B. R. as well as in C. B., tho' no 
error brought. F. N. B. 47. D. | 

The writ ought to recite the recovery. F. N. B. 47. C. 

But it will be a good plea for the biſhop, that the church 1 is litigi- 
ous. F. N. B. 48. B. 

That the church 3 is full, of another preſentation by any one not 
party to the record. F. N. B. 47. K. 

That he himſelf preſented by lapſe. F. N. B. 47. M. 

That he has admitted his clerk. F. N. B. 47. H. 

So, it does not lie againſt an archdeacon for refuſal of induction; 

for the plaintiff ſhall cite him into the ſpiritual court, or have an 
action upon the caſe. F. N. B. 47. H. 
Nor, upon a recovery of a preſentation to a donative; for he ſhall 
have a writ to the ſheriff to put him into poſſeſſion. F. N. B. 48. A. 
Or, a writ to him who ought to inſtal, &c. the preſentee to the 
donative, to put him into poſſeſſion. F. NV. B. 48. C. 


QUARE OBSTRUXIT. 


(A) The writ of Quare. Obftruxit. 


A Duare obſtruxit is a writ, which lies againſt him who obſtructs 
the plaintiff's way, to which he has a right in the land of another. 


Vom. verb. Qu. Ob ffruxit. 


And it lies in the nature of a writ of night cloſe direied to the lord 
or bailiffs of a manor of antient demeſne. F. N. B. 11. I. I. 


QUARTER SESSIONS. 
Vide Fuftices of Peace, (D 1, c.) 
QUE EST EA DEM. 
n ide Pleader, (E 31.) 
| QUE E N. 
Vid: Action, (B 2.—C 2, Hui (K , &c. cy, (F 1 1, 2, 3). 
QUE ESTATE. 
Vide Pleader, (E 23, 24.)—Temps, (G 13.) 
EM RED DIT UM REDDIT, 
Vide Fine (F). 


80 QUESTION. 
Vide Parliament, (G 25, GY! | 


„ 5 = 
QUIA DOMINUS REMISIT CURIAM 
QUID JURIS CLAMAT. 

"he Pe (F). 1 


QUIETUS. 


_" an accountant in the Exchequer i is acquitted, he ſhall hare 
his quietus. | 
As to a ſheriff's 1 vide Vi . G 4.) 


QUI T A M, Dc, 
Vide Action * Statute, (E 1, &c. }— Information, (A 3.) 
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QUOD EI DEFORCEAT. 


(A) When it lies. 
(A 1.) By the Common Law. 


BY the cuſtom of ſome places a uod ei deforceat lies at common law 


as, in Wales. 2 Infl. 350. R. Fon. 381. | 
the common law, if a recovery was againſt the huſband in 


So, b 
A real action by render of the hyſband, his wife might recover her 


dower. 2 Inft. 349. 


Yet, in the ſuperior courts no quod ei de eforceat lies by the common 


law. as 350. Jon, 381. 


(A 2.) By the fe. W. 2. 4. 


But now by the . W. 2. 4. if a recovery be againſt the huſband 
by default, bis wife ſhall have a quad ei deforceat ; and if the tenant 
cannot ſhew that he had right to the tenement at the time of the re. 
covery, the wife ſhall have her dower. Vide 2 Inſt. 349. 


— 2 ** 
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QUOD PERMITTAT. 
(A) When it lies. 


A Quod permittat lies againſt him who diſturbs another in hls right 
to common of aſture, turbary, piſcary, aqueduct, way, fair, 
market, or other pri ebe. F. N. B. 123. F. H. 


As, 


156 DOD PERMITTAT. 
As, for diſturbing in his efovers. F. N. B. 123 H. "He 
Or, diſturbing 1 villeins of a lord in doing for at his mill, where 
| — ought to do it by preſcription. F. N. B. 123. M. 5 
Or, diſturbing in having water to his fountain, where he ought to 
lure . N. . — 

Or, in his paſſage ultra aquam. Did. 

In his free foldage. Bid. 

In the erection of ladders in the ſoil of another, for repairing an 

houſe contiguous. 1bid. 
In his corody. Bid. | 

So, a quod permittat 35 for 43 a nuiſance in the freehold of 
another. F. N. B. 124. H. Vide Action _ the v of for a Nuiſance, 
D 2.) 

(B) By whom it lies. 
A Juod permittat lies upon a diſturbance, or difſeiſin to tlie plaintif, 
or his anceſtor ; but in no other degree. F. N. B. 123. H. 

And when it is brought upon a diſſeiſin to the anceſtor, it is in the 
nature of a mortd anceſtor. F. N. B. 12 3. 

So, an abbot, Sc. might have had it, upon a diſſeiſin to his pre- 


deceſſor. F. N. B. 123. H. I. 
A quod ſermittat lies by tenant in fee, or in tail. F. N. B. 124, 


$0, it lies by the heir, or feoffee of him to whom a nuiſance is 
done. F. N. B. 124. H. 125. A. 

So, a quod permittat lies againſt the heir, or fealfee of him ko did 
a nuiſance to the freehold of another, if the * be continued. 


F. N. B. 124. H. 125. A. 
(C) When it does not lie. 


Bur a quod permittat does not lie for reaſonable ber in a wood, 
Sr. for which an aſſiſe of novel diſſeiſin is given by the "ths W. 2. 
26. F. N. B. 124. A. 


(D) How the Proceeding in it ſhall be. 
(Di.) By Juftices in the County. 
A uod permittat is vicontiel before the ſheriff by juſtices in his county- 
court; or it may be ined in C. B. F. N. B. 123. G. | 
(D 2.) By Writ in C. B. 


A quod permittat by writ in C. B. lies againft a diſſeiſor, or diſturb- 
er of his common, way, om upon a diſſeiſin to the plaintiff himſelf, 
or his anceſtor. F.N. 

If the common be in 1 7— of a perſon certain, he need not 
mention in his writ the number of cattle. F. N. B. 123. G. 


D 3.) The Proceſs, 


The proceſs in a quod permittat is ſummons, attachment, and FN 
tringas. F. NM. * 124. F. 1 4 
1 
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And. if dun be returned upon. the urns, ais dal go 


„ 


— * — * — * — 3 


e on 
1 (A) When it lies. 


| Dun jure is a writ of right in its nature, and lies by the lord of a 
vill, or of a waſte, or by any ſeifed in fee, againſt him who 
claims common in his land. F. N. B. 128. . 1 


5 (B) How the Proceeding mall be. 


1 * proceſs in a quo jure is ſummons, attachment, and diſtreſs. 
F. N. B. 128. L. | | Wo 
And if the defendant makes default after appearance, the grand 
diſtreſs ſhall go inſtead of a petit cape. F. N. B. 128. L. | 
The defendant ſhall make his defence, ſhall make title to the com- 
mon, ſhall allege ſeiſin of it, and the e/þ/ees, and quod tale fit jus ſuum 
offert, &c. as the demandant does in a writ of right. F. N. B. 128. J. 
To the title alleged by the defendant, the plaintiff ſhall make de- 
fence, and ſhall defend againſt the ſeifin alleged by the defendant, 
and ſhall join the miſe upon the mere right, or by battle. F. N. B. 
128. J. | e 


! 
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QUO WARRAN TO. 
(A) When it lies, 


Duo warrants is in the nature of a writ of right for the king, 
againſt him who uſurps or claims any franchiſes or liberties, to 
ſay by what authority he claims them. 2 ft. 282. 9 Co. 28. a. 
Yel. 191. | | | 
$0, the king may have an information in the nature of a quo war- 
ranio. + 5 | 
Or, a writ of inquiry out of the Exchequer. Co. Ent. 530. J. 
A quo warrants lies for all franchiſes. | 
As, for waifs, eſtrays, &c. Co. Ent. 5 28. 541. 5444. 
Goods and chattels of felons, deodands, &c. Co. Ent. 528. 549. 
_ Fines, amerciaments, iſſues, &c. Co. Ent. $51.6. 561. a. 
A park, warren, &c. Co. Ent. 561. 3 
So, for wreck of the ſea, &c. 2 Rol. 205. J. 35. | 
Or, for taking laſtage or ballaſtage of ſhips. 1 Sid. 86. | 
So, it lies for franchiſes, which cannot be ſeiſed into the king's 
hands; for the party may be ouſted of them. _ . 
As, for a court-baron. Quo. W. 14. Treby's argument. Per three F. 
two dub. 2 Cro. 259. Tel. 190. „ | 
A court-leet, or borough-court. Co. Ent. 527, b. 544. 
A fair, market, toll, Oc. Co. Ent. 527. b. 544. 561. 4. 


" 


[Inform 


FD. to attorney-general, who may grant it. Jbotfon's Cale P. Geo. 2. 
. | - ſe, P. 9 


e 4 
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LP ation in the nature of quo warranto hes againſt any ons. 
claiming an exclufrve ferry over a public river, but not for taking 
money of paſſengers. Rex v. Reynell, H. 15 G 2. Str. 161. 

So, it lies for claiming to be a corporation. Co. Ent. 3 27. b. 


To chuſe bailiffs, or other officers. Co. Ent. 5 27. b. 5 37. b. 
Coroner, conſtable; clerk of a market, juſtice, Cc. Co. Ent. 528, 


g. 537. b. 551. ö. 


For exerciſing the office of ſteward of a court- leet, but not of a 
court-baron. Rex v. Hulſton, H. 11 Geo. Str. 621. | | 
It lies for the office of conſtable. Rex v. Goudge, M. 18 Geo. 2. 
Str. 1213. 9 8 0 Ly 
So, it lies upon a claim of exemptions; as, to be exempt from the 
government of the mayor, juſtices, Sc. Co. Ent. 528. a. 
So, a quo warrants lies againſt him who abuſes his franchiſes, or 


| liberties. 2 1}. 496. 2 J. R. 567. ; 


So, it lies upon a Claim of the correction of others; as, to hade 
the aſſiſe of bread and beer, weights or meaſures. Co. Ent. 528. 4. 
To have a priſon, power of arreſting, &c. Ibid. | | 

Puniſhment of foreſtallers, or other offenders: Bid. 

Pillory, tumbrel, &c. Co. Ent. 551.6. 5 | 

It lies where any new juriſdiction, or public truſt, is executed 
without authority, tho! it is no uſurpation upon any franchiſe of the 
crown. Rex v. Nicholſon, P. 6 Geo. Str. 299. Rex v. Boyles, I. 
3 Geo. 2. Str. 836. Ld. Raym. 15 59. | | 

[An information in nature of quo warramo lies againſt a portreeve of 
a borough and manor, who, as portreeve, is the returning officer of 
the borough. Rex v. Mein, E. 30 Geo. 3. 3 T. R. 596.] | 

f the affidavit in ſupport of the rule omit a material fact, which 
is ſtated in the affidavit filed on the other ſide, the latter affidavit 


may be read by the proſecutor in ſupport of his rule. Bid.) 


[In general the title of the electors is not to be brought in queſtion 
by attaching the perſon elected by them; but this rule does not ap- 
ply where is no method of proſecution by which the title of the elec- 
tors may be queſtioned in the firit inſtance. Bid. 


(B) When not. 


DUT by the /. 18 Ed. 1. of quo warranto, every one who had a 

franchiſe before the time of R. 1. and can prove his enjoyment 
afterwards, by verdict, or other means, his fraffchiſe, Oc. ſhall be 
confirmed. | OS, Eb 

And therefore, if it appears upon a quo warranto, that the defend- 
ant has enjoyed time whereof, c. franchiſes, &c. which lie in pre- 
ſcription, or thoſe which lie in charter, by grant within the time of 


K. I.;; or, if granted before, if they be confirmed or allowed fince, he 


ſhall not be ouſted of them. 2 Inf. 495. 9 Co. 28. we, 

[It does not he for erecting a warren. Rex v. Lowther, M. 12 6. 
Str. 637. 2 Ld. Raym. 1409.] | RO 

[It does not lie for a forfeiture by non-attendance. Lord Bruce's 
caſe, M. 2 Geo. 2. Str. 819.] | | 

[The court will not grant information quo warranto for making 2 


rabbit-warren, nor for ſetting up a fair; the remedy is, by application 


Nor, 
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Nor, for holding a court-leet in a manor; for it is a private right, 
and may be had in a civil action. Rex v. Cann, 7. 10& 11 . 


Andr. 14. | | 7 2 
Nor, where two ſets of churchwardens are ſworn in. Rex v. 
Dawbeny, M. 17 Geo. 2. Str. 1196.] ; g | | 
Nor, to try the validity of an election to the office of churchwar- 
den. M. 32 Geo. 3. 4T. R.381.] 9 


Nor, where the defect of defendant's title is ſtale, as of twenty- nine 


years' ſtanding, and has never been queſtioned before. Rex v. Ste- 
phens, M. 31 Geo. 2. 1 B. M. 433. Or, within twenty years. 
Cowp. 59. Dougl. 8 1. (3 J. R. 310.) 4 Burr. 2523. 1T. K. 3.] 
haut poſſeſſion of a corporate franchiſe for leſs then twenty years, 
is not of itſelf a ſufficient objection to an information in the nature of 
quo warrant, to try the validity of a title to ſuch franchiſe. 2 Term 
Rep. 767. : 


The time for applying for an information in nature of 2 quo Jn 


ranto was reſtrained to ſix years, by a rule of Hilary Term 1791. 


4 T. K. 282.) 
[It is enacted by fat. 32 Geo. 3. c. 58. that defendants to inform- 
ations in the nature of quo warrants, for the exerciſe of any office, 


may plead the holding it fix years or more; and if upon iſſue joined 


the plea is found for the defendant, he {hall be entitled to judgment. ] 


(C) The Proceeding in a Q Warranto. 
(C 1.) In what Court it ſhall be. 


NY the /. made 6 Ed. 1. (but proclaimed 30 Ed. 1. and therefore 
ira Printed of that year, 2 1/7. 279.) all perſons ought to enjoy their 
in nchiſes, if not uſurped over, till the coming of the king or juſtices 


eyre. | Ft | | Bj 
And thereby, and by the ,. 18. Ed. I. when juſtices in eyre were 


in being, a quo warrants lay before them. 2 Inſt. 498. 


(C 2.) What Proceſs. 


By the Pf. 6 Ed. 1. (printed 30 Ed. 1.) the ſheriff ſhall make procla- : 


mation forty days before the eyre, that all appear to ſhew quo warrants 
they claim their franchiſes; and if any makes default, his fran- 
chiſe ſhall be ſeiſed into the king's hands, till he appears, nomine 
diftriftionis,, and then replevied, if he anſwer immediately; if he ex- 
cepts, that he ought not to anſwer without an original, it ſhall be in- 
quired, whether he himſelf uſurped ; and if found ſo, he ſhall anſwer 
immediately without an original; if he found that his anceſtor died 
ſciſed of the franchiſe, an original ſhall be ſued in this form; Rex, 
&c. ſum per bonos ſummonitores A. quod fit, & c. oftenſurus quo warrants 
tenet, &c. © ; | | 

Ir A. appears upon the original he ſhall anſwer, and replication 
and rejoinder ſhall be made. By the ſame ſtatute. 25 


If he does not appear, nor is eſſoined, it ſhall be as in eyre. By 


the ſame ſtatute. 


And therefore, the firſt proceſs againſt the defendant in a quo | 


warranto is ſummons.. 1 Sid. 86. | 
If he does not appear thereon, judgment ſhall be for ſeiſure. 
1 Sid. 86. 2 Kol. 46. | So 


1 
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So, in an information in the nature of a qu5 warrants, the. firf 
' proceſs ſhall be a venire facias, Co. Ent. 5 27. bB. 1 Sid. 86. 
If the party does not appear the ſame term, he ſhall loſe his frans 
chiſe for ever. 2 [nft. 282. 7 
If he does not appear upon the uenire facias, there ſhall be a di. 
tringas. 1 Sid. 86. 1 Sal. 374. TED 
If he appears, his franchiſes ſhall be replevied of right. 2 Inf. 282, 
If an information be againſt a corporation, the firſt proceſs ſhall be 
ſummons, and afterwards diſtringas in inſinitum. Carth. 503. | 
And. fifteen days are ſufficient between the zee and return. R. 
J $03. . | | 9 
And if there be no appearance upon the diſtringas, the iſſues may 
be eſtreated. R. Carib. 503. I „ 
S8o, upon an inquiſition returned into the Exchequer of an uſurpation 
of franchiſes, a diſtringas ſhall iſſue againſt the uſurper, who there- 
upon may appear and plead. Co. Ent. 531. | 1 
If an uſurpation be by a corporation, proceſs ſhall be againſt them 
by their corporate name. Q: War. 16. Treby's argument. Vide puft. 


C3.) 7 

g it it be for uſurping to be a corporation, it ſhall be againſt the natural 
perſons who uſurp, or by a name which compughends them. 9, 
War. 415. Trebys argument. — Quo W. 69. Peoliexfen's argument. 
Vide poſt. (C 3.) | | | N 


(C 3.) Information. | 


The general proceeding is by information for the king, by his at- 
torney-general, againſt any uſurper of franchiſes, Qc. to ſhow quo 
warranto he uſes them. Co. Ent. 5 27. b. e | 
| So, againſt him who exerciſes a power unlawfully ; as, if a mayor, 

Sc. admits to freedom perſons who have no right; for there is no 
other remedy. 1 Sal. 374. : 15 

[And even after twenty years quiet poſſeſſion, the king may pro- 
ſecute by his attorney- general. 1 Term Rep. 3.] 5 

By the /,. 9 Ann. 20. an information in the nature of a 9% war- | 
ranto may be granted by leave of court, at the relation of wa, defiring 
to ſue, againſt any, who intrudes into, uſurps, . unlawfully holds, or 
executes any offices, . or franchiſes of a corporation. 

[Information on this ſtatute lies not againſt a corporation as a body, 
but only againſt individuals uſurping franchiſes in a corporation 
Information againſt a corporation is always by the attorney-general. 

Rex v. Curmarthen, M. 33 G. 2. 2 B. M. 869.] Ph ; 
l KAnd theſe informations are no longer granted as of courſe ; but 
the court will congder all the circumſtances of the caſe, before they 
diſturb the peace of corporations, 1 Term Rep. 3.] | 
And where the rights of ſeveral perſons may be properly tried in 
one information, the court may order one againſt ſeveral. _ 

| [Aﬀter rules are made abſolute for four informations againſt four 
defendants, the court may direct that there ſhall be only one in- 
formation againſt all the four defendants. Rex v. Foſter, P. 31 G. 2. 

1 B. M. 573.) | | 

If an 2 be for uſing a franchiſe by a corporation, it ought 

to be againſt the corporation. 2 Rol. 115. dr if 


-_ 
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If for uſurping to be a corporation, it ought to be againſt the 
particular perſons. 2 Rel. 115. | | | 
(If it does not appear whether a court, at which election was 
made, was competent or not, the court will grant information; or 
where any other material points are doubtful. Rex v. Lathanty. 
P. 4G. 3. 33: #4. 14851 1 
Whether B. R. can grant it on the application of a private perſon, 
for uſurping a market upon the crown. Dub. Rex v Marſden, 
A. 6G. 3. 34M 12} „„ 3 
[The court will not grant it on oath of belief of non-reſidence, 
defendant ſwearing to his reſidence, and paying ſcot and lot, and the 
rule may be diſcharged with coſts. R. v. Wardroper, MH. 7 G. 3. 
4 B. M. 1963. 2024.) TL Ko 55 8 | 
[The defendant having prior connections with a borough town, 
previous to his election to the office of bailiff, for which refidence is a 
neceſſary qualification, took a houſe at firſt ' for four years; but after- 
wards, at his landlord's requeſt, for one, and flept there one night be- 
fore the election, and did not return for near a month, when he 
ſtayed two days, but retained poſſeſſion of his houſe under his leaſe 
the whole time; the taking of the houſe appearing to the court to be 
bend fide, was holden a ſuthcient legal reſidence to ſatisfy the qualifi- 
cation required. Rex v. Sargent, B. R. M. 34 G. 3. 5 T. R. 466. 
An information was granted in order to try whether a reſidence, in 
a borough previous to an election, which required reſidence, were 
bend fide or not: it appearing that the defendant, tho' in treaty for 
a houſe in the borough, had only hired lodgings there, and had re- 
ſided there a very few nights in his journey to and from other places. 
Rex v. Richmond, H. 36 Geo. 3. 6 T. R. 560.) | | 
[The court will not grant it if the-informant hath acquieſced in the 
uſurpation, and is partaker of the guilt, or ſhews no right of himſelf 
or others, which depends 'on invalidating defendant's title, or the 
objection cured by long ſubſequent conduct, or the conſequence 
prove fatal to the corporation which has been drawn into acts by the 
informant which he would now turn to their deſtruction. Rex v. 
Dawes, Rex v. Marten, H. 7 G. 3. T. 1G. 3. 4B. M. 2022. 
2120. 1 Term Rep. 3, 4.] 5 | 
And the circumſtance of the relator's ſtanding in the ſame ſituation 
with the defendant, or its appearing that the corporation mult neceſ> 
farily be diſſolved, by impeaching the defendant's title, and the title 


of thoſe who claim under him, will govern the diſcretion of the 5 


court, in refuſing ſuch an application. 2 Term Rep. 767. 

(An application for an information made on the affidavits of ſeveral 
perſons, of whom all but one have conſented to the election propoſed to 
be impeached, may be granted on the affidavit of that one, if he avow 
himſelf to be the retator. Rex v. Symmons, E. 31 Geo. 3. 4 T. K. 223.] 

[The court will not permit a corporator to file an information 


againſt another for a defect of title, which equally applies to his own, 5 


or to the title of thoſe under whom he claims. Rex v. Cudlipp 
H. 36 Ges. 3. 6 T. R. 503.1 TT, 
. [Aﬀter the death of a mayor, the court will not grant an informa- 
tion to impeach a derivative title, where the mayor died in the 
undiſturbed poſſeſſion of it. 1 Term Rep. 4 Puere.] | 
court will not grant an information to impeach a derivative | 
Vol. VI. : | M 5 title, 
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title, if the perſon claiming the original title has been i in the undi. 
turbed poſſeſſion of his office fix years. Rex v. Peacock, E. 
32 Geo. 3. 4 T. R. 684.] 


[The court will not decide the validity of the election of 4 cor- 


porator, if the queſtion be new or doubtful, or a rule to ſnew cauſe 
for an information in the nature of a quo warranto. Doug. 397 4 


(C 4.) Plea, c. 


By the ft. ꝙ Ann. 20. the defendant ſhall plead the ſame term the 
information is exhibited by that ſtatute, unleſs the court gives further 
time. 

After a defendant has appeared, the proſecutor muſt give two 
four-days rules to plead, and after the expiration of the laſt, muſt 


alſo move in term time for a peremptory rule to plead, otherwiſe the 
defendant has until the next term to plead. Rex v. Ginever, H. 


36 Geo. 3. 6 T. R. 594. 

And the defendant may diſclaim the liberties mentioned in the in- 
formation. Co. Ent. 5 27. b. 

Or, diſclaim as to part, and juſtify as to other part. Co. Ent. 5 29. b. 

Aſter plea, the defendant may amend his plea, paying coſts, before 
demurrer joined, 1 Sid. 54. 


* 
[At any time before trial, the court will give leave to defendant to 


withdraw his plea and plead de now, on terms. Rex v. Blatchford, 
H. 8 G. 3. 4 B. M. 2147. 

So, the defendant in a quo warrants may by plea ſhew his title to 
the liberties claimed. 

And in ſuch caſe he ought to fle w a full title to himſelf. g Co. 24. b 
R. 2 Leo. 28. Hard. 456. 

As, if the king grants bona felonum, or other franchiſes, which lic 


in charter, to an abbot, W&c. wlioſe poſſeſſions come back to the crown, 


and the king re-grants bona felonum, & c. adeo plene prout abbas habuit ; 

in a que warrants againſt the grantee, the defendant ought by his 
plea to ſhew the firit grant to the abbot, the re-union in the crown, 
and afterwards the re-grant, &c. R. 9 Co. 26. a. Per Popbam, 


uu F. cont. Mo. 297. 


= 


If he pleads the king's charter, he ought not to plead that he 


granted and confirmed; for that is double. r Sid. 86. 
If he pleads a grant of an oſſice, he ought to thew it to be an 
ancient office. Semb. 1 Sid. 86. 


He ought to allege the thing done to be appurtenant. to his office. Z 


1 Sid. 86. 


If he pleads a grant to an abbot, c. he ought to ſhew for what 


eſtate. R. Mo. 297. 


If he ſhews a privilege to him as a copyholder, he ought to plead 
it in him who has the freehold at leaſt; R. Tel. 191. 


But it is ſufficient, that the plex be as general as the information; | 


as, if a quo warranto be for uſing a market, toll, &c. it is ſufficient to 
make title to the market, toll, Sc. without laying how much the 
toll was. Pal. 81. - 


If he claims a franchiſe as appendant to a manor which came to the 


king by the attainder of B. and afterwards was granted to him; it is 
fuſhcient to ſay hoot B. fuit debito modo attinftus. Semb. '3 Leo. . 
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So, if he claims franchiſes by preſcription, and others by charter, 
he may conclude eo warranto utitur generally; for it ſhall be taken 


diſtributive. R. Mo. 398. ag 
15 as affidavit annexed to a plea in abatement has no title, the 


plea (hall be ſet aſide. Rex v. Jones, H. 15 Geo. 2. Str. 1161. 
In quo warrants againſt particular members, the title of other mem- 


bers de facto cannot be diſcuſſed. *Cowp. 508.] 

[And where the right of election is.in freemen in their corporate 
capacity, the queſtion, Whether they were duly choſen or not? is not 
to be tried at the election of a third perſon. Cowp. 507.] ] 
| [Where a voter is in poſſeſſion, the rights of the electors cannot be 

diſcuſſed in a trial of the rights of the elected, at leaſt without notice. 
E 3 — 

[To prove the exiſtence of an aggregate corporation conſiſting of 
different incorporated trades, entries of admiſſion into the ſeveral 
trades are admiſſible evidence. Doug. 374. ] | 


(C 5.) Judgment. ; | | 
In a quo warranto, there ſhall be judgment immediately for the 


| king, if the defendant diſclaims. Co. Ent. 527. b. | 


If the king cannot have the franchiſe claimed, judgment ſhall be 
that the defendant be ouſted of it. Co. Ent. 527. b. 530. Per Holt, 


Sho. 280. 4 Mod. 58. 2 Mod. Ca. 234. 2 Cre. 260. | 
So, in an information for uſing an authority to which he has no 


If a franchiſe, or liberty, which may ſubſiſt in the crown, be for- 


feited, the judgment in a quo warranto for it, either for ſeiſing or 


ouſting, will be proper. Per Holt, Sho. 280. | 

If the franchiſe was created by the king, and may ſubſiſt, Sc. the 
judgment for ſeiſure will be the moſt proper. SH. 280. 

So, judgment ſhall be, for ſeiſure of the franchiſe into the king's 
hands, in a gu <varrants for a franchiſe not granted by the king. 
1 Sal. 374. | | : | 

It 9 be for ſeiſure of the franchiſe, all franchiſes incident, 
or ſubordinate, granted by the ſame charter, are alſo forfeited. R. 
Pal. 82. : | | 

So, by the /t. 9 Ann. 20. if the defendant, on information purſu- 
ant to that ſtatute, 0 found guilty of uſuxpation, intruſion into, un- 
lawful holding, or executing any offices or franchiſes there named, 
the court may give judgment of ou/ter as well as fine, and coſts ſhall 


be recovered on either ſide. 


If the defendant be found duly elected, but not ſworn into the 


_ office, there ſhall be judgment of outer. 2 Mod. Ca. 234. [Mayer of 


Penryn's caſe, P. 10 Geo. Str. 582. Afirmed in Parliament.}] 


here muſt be an /r as well as a claim of a franchiſe in order to 
found an application for an information in nature of qu avarranto, for 
the judgment is, that he ſhall be fined pro uſu et uſurpatione. King v. 


Ponſonby, 25 Geo. 2. Say. 245. Bull. Ni. Pri. 211.) 


[The ſtating that the defeadant, who was elected to an office, had 


tendred himſelf to be ſworn into it, is inſufficient. King v. Whit- 
well, M. 33 Geo. 3. 5 Term Rep. 8 5. ] 2 

And no mandamus lies to ſwear, till that judgment be reverſed. 
11 Geo. 1. 2 Mad. Ca. 334. 5 


M 2 8c, 
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So, if the attorney-general confeſſes the defendant's plea, there 
ſhall be judgment for the allowance of the franchiſes. Co. Ent. 535. 
6. 537. a. 549. 564 _ . „ . 
But a confeſſion by the attorney-general does not bind the king, 
where the matter is not private, but concerns the public. x Nl. 112. 
80, a confeſſion by the attorney-general, if it be not after a plea 
upon record, does not warrant the court to give judgment againſt the 
. Semb. Sav. 19. , . e 
o, a confeſſion by the attorney- general does not conclude the king, 
rs court, in a point of law; but only as to the fact. R. 
2 Bul. 296. | Rs 
a ene confeſſes uſurpation for part of the time only, and 
from thence inſiſts on election, there cannot be judgment of o»fler, 
but only capiatur pro fine. Rex v. Biddle, T. 6 Gen. 2. Str. 953. ] 
If a mayor ſuffers judgment to go againſt him by default, tho! his 
whole expences are offered to be paid, whereby the rights of others 
are affected, judgment may be ſet afide, and another perſon admitted 
to defend in his name indemnifying him. K. v. Dawes, H. 9 G. 3. 
4 B. M. 2277. . 1 | | 
[The defendant muſt ſhew a title, nor need the king traverſe any 
thing but the title ſet up; if one material iſſue is found for the crown, 
the crown muſt have judgment. Rex v. Leigh, H. 8 Geo. 3. 4 B. 
M. 2143.] | 


(C 6.) The effef of the judgment.) The judgment in a quo warrants 
is final; for it is in the nature of a writ of right. 1 Sid. 86. | 

And therefore, if judgment be againſt the king, the king ſhall be 
for ever bound, as to the thing adjudged. 1 Rol. 112. 

So, if judgment be againſt the king upon a confeſhon by the at- 
torney-general, it ſhall never afterwards be re-examined for a matter 
in fact; for as to the fact it is concluſive, tho' not as to the law. 


Hard. 129. | 
But upon a judgment againſt a corporation for ſeiſing of their liber- 


ties, the corporation ſhall not be ſeiſed or diffolved. 4 Mod. 58. 


And there cannot be judgment againſt a corporation but in their 
politic capacity. 4 Med. 5 8. 


* 
(C 5.) Execution. 


After judgment for ſeiſure of liberties into the king's hands, a writ 
of ſeiſure ſhall iſſue to the ſheriff. Co. Ent. 539. b. | 
And thereon the ſheriff ſhall return a ſeiſure. Co. Ent. 540. ö. 
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Reading a Deed. | | 
Vide Fait, (B2.) 


Reading a Bill. 
Vide Parliament, (& 12, 14 if. 
REBELLION. 
Commiſhon of Rebellion. 
Vide Chancery, (D 5.) 
rr 
Vide Garranty, (K 3.)—Pleader (K). 
 RECAPTION. 
Vide Pleader, (3K 32.) 
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eri, 
(A) Receipt; when allowed. 


5 (A 1.) Of a Termor for Years. 
RECEIPT 3 is, when, in an action between others, a ſtranger prays 


to be received to defend his right, or intereſt. 

As, by the /. Ghc. 11, (which is the firſt ſtatute which gives re- 
ceipt) 2 Inſt. 323. if the tenant of the freehold is impleaded by col- 
luſion to ouſt a termor of his term, he, before judgment, may chal- 
lenge his term. 

And therefore, where the tenant of the freehold makes default, or 
renders the land, or ſays nothing, he who has a term by deed, may 
pray to be received to defend his intereſt, 2 Inſt. 323. 

90, tenant by ſtatute-merchant, ſtaple, elegit, & c. 2 Inſt. 323. 

So, if the tenant vouches A. who enters into warranty, and after- 
wards makes default. 2 Inſt. 324. 
S3o, a tenant for years ma . received in dower; tho thi writ be 
againſt him and another. A. 3 Leo. 168. 

And therefore, he who prays to be received before judgment, ſug- 
geſts a colluſion between the plaintiff and defendant. Rob. Ent. 253- 

that it ought to be * d; but all, except Ander/on, agreed, 


that it is not traverſable. K. 3 Lev. 168, 9. 
K 5 a tenant for 45 ſnall not be received upon th ef. of Glac. 11, 
3 


(A 2) 


him who has the frechold. 2 
** 


for faint Prey 23. 


(A 2.) Of him in Reverſion or Remainder. 

So, by the common law, if tenant for life, or years, by colluſion, 
and to the fraud of him in reverſion, permitted himſelf to be im- 
pleaded, and would not vouch him, as he might, he in reverſion 
without being vouched might appear and enter into warrenty for de- 
fence of his right. 2 If. 344. 

And now by the f. M. 2. 3. if tenant in dower, by courteſy, for 
life, or in tail, makes default, the heir, or he in reverſion, ſhall be 
admitted to anfwer, if he comes before judgment. 2 1n}e. 345. 

So, if a leaſe be to A. and B., and upon a pracipe againſt A. alone, 
he makes default, he in reverſion ſhall be _ 2 Inſt. 345. : 

So, tho' there be a meſue eſtate for life between the tenant who 
makes default and him in reverſion. 2 Inf. 346. | 

So, if the reverſion be granted for life to B., who does not pray to 
be received, the reverſioner in fee may. 2 Inf. 246. _ - 

So, if the tenantafurrenders to him in reverſion, tho' he has not 
pager a reverſion, he ſhall be received. 2 Iuſt. 346. 

So, e ſhall he received, where the tenant 6 8. nil dicit, or de- 
parts in deſpite of the court. 2 Int. 346. | 

So, if the tenant be my of a rent, by equity, the reverſioner ſhall. 
be ge 2 Inſt. 346. 

So, by the ff. 5 2. 17. he in reverſion who prays to be received 
ſhall and ſurety o the iſſues of the lands in demand. . 
But the king cannot be received; for he cannot be a tenant, or in 
faco tenentis. 2 Inſt. 346. 

Nor, he in reverſion after an eſtate- tail general, or ſpecial ; for the 
ſtatute ſhall be underſtood of tenant in tail after poſſibility _ 
2 Inft. 345. 1 And. 133. '4 Leo. 51. 

So, a reverſion ought to be . in him; for a condition, or 
pollbulity, is not ſufhcient. 2 Inf. 345. 

So, regularly, a reverſioner ſhall not be received, where no re- 
verſion is in him at the time. 2 Inf. 346. 

So, if the tenant prays in aid of him in reverſion, who refuſes, he 
mall not be afterwards received. 2 ff. 34 5. | 


(Az.) Of a Wife upon Default of 5 Huſband. 


So, by the 2. W. 2. 3. if the huſband be abſent, or will not defend, 
or will render againſt = will of his wife, / uxor venerit ante judicium 
parata ne Series reſpandere et jus ſuum defendere admitiatur. 
therefore, in a real action againſt huſband and wife, if the 
3 by default, or reddition, loſes the eſtate of che wite, ſhe 
ſhall be received. 2 Inf. 343. | 
So, upon a vient dedire, or nil dicit by the huſband. 2 Iuſt. 343: 
So, upon faint pleadin ng by the huſband. Cort. per Priſot. R. acc, 
8 E. 2. Cont. per Coke, 2 Inft. 343. (Acc. Cro. El. 846.) 
- Bo, if the huſband makes default at the aſſizes, tho? judgment is 
not given upon his default without a trial. N. 2 Leo. g. 
So, upon a default by the huſband to the petit cape. 1 And. 18. 
So, if the huſband pleads falſely ; as, non-tenure. R. Cro. El. 826. 
And it is not a good counterplea, that the huſband and wife, after 
default, levied a fine to a ſtranger. R. 1 And, 18. 
But if the wife be not impleaded with her huſband, the wife ſhall 


not be received. R. Mo. 242. 1 Leo. 86. a 1 
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Yet, he in remainder, or reverſion, may be received and plead 
joint-tenancy, &c. in abatement. R. Mo. 242. I Leo. 86. 


(B) How the Proceeding ſhall be upon a Receipt. 
(B 1.) If the Wife be received. 


F the wife be received, there need not be a declaration de novo, for 


ſhe was party to the ſuit before. R. Cro. El. 826, 
(B a.) If he in the Reverſion. 


But where he in reverſion, not party to the ſuit, is received, there ; 


ſhall be a declaration de novo. Cro. El. 826. Cont. per "Dyer, the 

ether J. acc. Mo. 29. R. cont. per all the J. for, venit paratus reſpon- 

dere to the demandant, and therefore he ought to anſwer immediately 
without W for he takes notice of the demand. Mo. 34. 


(B 3.) How the Party ſhall plead. . 


After receipt of a tenant for years, he ſhall be allowed to plead fot 
the ſafety of his intereſt. 2 In/f. 324. Vide Abatement, (I 31.) 

Tenant for years ought to traverſe the title of the ALLY FO or 
plead in bar to it. 2 3233 4. 


(B 4) Judgment by or againſt Tenant by Receipt. 
Tenant for years cannnot be received after judgment. 2 Inf. 323. 


If he be received before judgment, and his plea allowed, judgment : 


ſhall be only that execution for the demandant be ſuſpended during 
the term. 2 Inft. 324. 


And tho? there be ſuch judgment, he ſhall pay his rent, ſhall be | 


"_ to waſte, Wc. 2 Inft. 323. 


Receipt of Parcel. 
Vide Amen, (9 51.) 


Court of Receipt i in Exchequer. 
Vide Courts, (D 4.) 


. 


RECEIVE R. 
Vide Accompt, (A 4. E 5.) 


RECITAL 


Vide Evidence, (B 5 ene 


leader, (C g.) 


Recital of a Statute. | 


1 ide * upon Statute (G-H1-9.—Plaader, 2 8 4) 
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| RECOGNIZANCE. | | 
ide Bail (O—P).—Dett, (A 3.)—Enfant, (B 4.)—Forcible Entry, 
4 D 20, Sc. 26, 27. Fuftices of Peace, (B 5, 6, 7, 8.) — Obligation 
(K). Parliament, (L 47. —Pleader, (2 W 10. 34, 35.—3 L 16.) 
—Statute Staple (B),. N | N 2 
RECOMPENCE. 
Vide Diſmes, (E 10. 17.) 


4 
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RECORD. 
(A) What is Matter of Record, 


8 Record is a memorial of a proceeding or act of a court of re. 
cord, entred in a roll of parchment for the preſervation of it. 
i. 200. 6. | | 
[And a record found in the proper office muſt be intended to have 
heen always in the plight in which it is found ; parol evidence ſhall 
not be admitted to prove that it was once wrong, and has ſince been 


altered. 1 Bl. Rep. 664.) © 0 
IA foreign judgment is not a record; and therefore nul tiel record 


is no plea to an action on ſuch a judgment, tho' the plaintiff has 
called it a record in his declaration, and concluded praut patet per re- 
cordum. Doug. 1. 7. | | . | 
IA roll is not a record till it is put in the bundle. Bolton v. Jer, 
H. 5 G. Fort. 355+] | | | 
[An affidavit read and filed becomes a record of the court, and 
cannot be taken off the file, Beal v. Lanfiag, H. 8 G. 3. 2 Wil. 

re | 3 5 
p [If record is loſt, the court may order a new entry. King qui 
fam v. Bolton, H. 5 G. Needham v. Grano, P. g G. Str. 141.) 

If writ of inquiry is executed, coſts taxed, but final judgment 
not entred, and it is loſt, the court may order new writ of inquiry, 
and inquiſition to be made according to the ſheriff's notes, and the 
coſts to be indorſed according to commitment-book. Bean v. Elton, 
T. 10 G. 2. Str. 1077. Andr. 12.] | 5 

[An extent and inquiſition being loſt, may, on motion, be new en- 
groſſed from the ſheriff 's minutes ſigned by the jury. Rex v. Blundel, 
in Sc. M. 21 G, Bunb. 88. N. B. Defendapt conſented, & diſſent. 
Montague B.] n | | | 

[So, a new poſtea may be made from the record above, and the 
minutes in the aflociate's book, Bid. Dayrell v. Bridge, H. 20 G. 2. 

r. 1264.) i | | EY 
GY. verdict, record of niſi prius, and writ of habeas corpus jurat. 
loſt, new record and writ may be made out, and verdict returned. 
Barnes, 466. 5 Ps 
[If judgment roll is carried in and docketted, and then loſt, 2 
new roll may be filed, on motion, many years afterwards. Evans v; 
Thomas, P. 2 G. 2. Str. 833.] . 5 . 
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(B) How tried. 


A Halt is of ſo high, a nature, that it can be tried only by itſelf, 
Co. L. 117. 3. Vide Trial (A). 

If iſſue be upon nul tiel record, where the record i is alleged in the 

ſame court, day ſhall be given for the inſpeCtion. | 

If there was ſuch a record at the time of the plea, the iſſue ſhall 
be for the plaintiff, tho' there be a diſcontinuance entred upon the 
record before the day given for producing it. R. 1 Sal. 3 29. 

But if nul tiel record be pleaded as to a judgment, outlawry, r. 
and before the day given for producing the judgment, Oc. it 18 re- 
verſed by error; the iſſue ſhall be for the defendant; for by the re- 
verlal it is annulled ab initio. 1 Sal. 329. 


C) What will be a material Variance. 


FF a man pleads nul tiel record, and there be a material variance be- 
tween the record itſelf, and the record pleaded, it will be a failure 
of the record; as, if a recognizance be taken before a judge in his 
chambers, and 2 ſeire facias is ſued upon a recognizance before the 
1 in court. R. Mod. Ca. 42. Vide Pleader, (3 B 13.) 

[If in debt on judgment of Hilary term, and nul tiel record pleaded, 
it appears to be a judgment of Eaſter term. Ince v. ys 7. 9 G. 


Fort. 353. 
If the name of any party, his 45 or addition, varies, 1 Ka. 


754. J. 
& are more or fewer perſons nds I Ra. 7 53. h 45. 
if it be for different parcels. 3 Co. 2. a. | 

Or, different damages are recovered. 1 Rol. 754. J. 40. 

If in treſpaſs for an aſſault, 15th May, 9 V. 3. and detainin for 
twenty days, the defendant pleads a _— for the ſame — | 
againſt a joint-treſpafſor, and the record is for an aſſault 14th ey . 
and detaining for ten days; where there is not an expreſs averment 
that they are the ſame, R. Lut. 945. | 

If a recovery be recited to be upon affirmation by A., B., and C., 
and the recor «> is by A. and B. only. R. Mo. Ca. 168, 

[If certiorari to remove conviction againſt A. and his wife, and the 
return be of conviction againſt A. only; for this variance the cer- 
ttorari will be quaſhed. Anon. M. 5 G. Str. 116. 

[If judgment is on ſeveral promiſes, and entire damages, and the 
ſcire facias recites cujuſdam promiſſionts, it is variance, and cannot be 
amended. Baynes v. Forreft, H. 4 G. 2. Str. 892.] 

(If plaintiff, in action againſt ſheriff, ſays, that by precept of the 
king, &c. and on nul tiel record it appears to be a bill of Midaleſew 
judgment ſhall be, guod Ei u Harris v. Be, 


| Fm 2. Str. 1069. a 
(D) What not. | 


BUT if a record has not a material yariance, it is not a failure of 

record; as, if in an action upon the caſe for a conſpiracy i in in- 
dicting of barretry, it be alleged that it was coram / few iciariat de P. 
enen ad diverſas, fa, Kc. and the — was before jr 


1 RX E C OR D. 


of the peace, without more; for as juſtices of the peace they may 
take the indictment. R. 2 Cro. 32. Tel. 46. e 
H to a recognizance pleaded, nul tiel record be applied, and there- 
upon a recognizance with a condition be produced. Pl. Com. 14. 6. 
If to an information, a prior information, 28th April, 14 Fac. for 
the ſame cauſe be pleaded, and upon ul tiel record an information, 
th April, without other variance, be produced; for it was prior. 
» Hob. 200, | | | 
In — 4 the defendant juſtifies by an execution out of an in- 
ferior court, where a plaint was, and afterwards, viz. 2 OZ. 34 Car. 2. 
judgment, c. nul tiel record, the record of the judgment produced 
was 25th December, 34 Car. 2. yet a good execution. Dub. 3 Lev. 


if a variance be in the ſtyle of the king, as, if Scotland be omitted. 
3 Med. 228. ; 

[If the record has a date in words at length, and George now 
king, and the replication has the date in figures, and alſo in words 
at length interlined, and George the Second, now king, it is no vari- 
ance; for the figures and the Second ſhall be rejected as ſurpluſage. 
Fiſber v. Sowerby, IJ. 8 G. 2. B. R. H.131.] 

If the judgment pleaded be in cur. O. protect. Angliæ & domin. & 
territor. adinde ſpectan., and in the record produced (zerritor.) is 
omitted. R. 3 Mod. 227. | 

If. a patent be pleaded without mention of a date, and upon ul 
tiel record, a patent be produceed with a date. 20 H. 7. 7. a. 

If the record produced varies only in the proceſs, or continuances, 
(being out of an inferior court, ) it is not material. R. Hob. 179. 
If a ſine with proclamations be pleaded, An. 30 H. 8. but the 
record produced has proclamations, Paſ. Mich. & Hil. An. 30 H. 8. 
and the proclamations of Trin. are entred without mention of the 
year; for, of neceſſity, it muſt be the ſame year. R. Dy. 234. 
[On aul tiel record, Segrave for Seagrave, no variance, quia idem 
fonnat. Williams v. Ogle, H. 4 G. 2. Str. 889. SENG 
| [Declaration for damages only, record for damages and coſts, is 
not material. Barnes, 274-] | | 3 


(E) No Averment againſt a Record. 5 


A Record is of ſo high a nature, that no averment can be taken 

againſt the record. Co. L. 260. a. | IT 
So, tho' the matter be only ſuppoſed by the record ; as, if a fine 

be of land in A. and B., it cannot be averred that there is no ſuch 


vill as 4. 1 Leo. 82, 
(F) A Record cannot be varied. 


regularly, a thing entred upon record, cannot be varied. 


3 
8 80, in the ſame term, an act of the party, entred upon record, 


ſhall not be varied; as, a nonſuit or default. Sal. 567. 
A default of the defendant in ejectment to can leaſe, entry, and 


oufter ; tho” the plaintiff conſents. R. Sal. 566. 2 
But the act of the court may be varied in the ſame term. Sal. 


367 


Po 


106) Record removed from one Court to another. 


HO a record ſhall be removed for error, vide Pleader, (3B 1 3. ) 
| How by certiorari, vide Certiorari, (A 1 Se.) = 

A record removed out of another court into B. R. can never = 
_ remanded after it is filed, in the ſame or in another term. R. 
1 Sal. 352. 


Vide more concerning Record in Amendment K 2 —N) ).—Enqueſt, 


(A 2, 3.)— £f/toppel, (A 1.—E 1, &c.)——Evidence, (A 1, Sc. 
Forfeiture, (A 2.)—Impriſonment, (H 1. )—Pleader, (E 18.—F 20.— 
G 6.—P 2.—8 14. 16.—3 B 13 n (D 66. . 
E 4. .)—Sexers (1 bod rial (A) 

Nul tiel Record. 


vide Pleader, (2 W I 3.) 
R E C ORD A R E. | 
Vide Ancient Demeſne, (G 5. 85 (B 6. lader, 3 K 8. 1 


0 R D E R. 
V. ide PFranchifes, (F 24.) 


Recorder of London. 
Vide Certificate (B). London (E). 


RECOVERY 
(A) Recovery. 


Recovery i is when a man obtains or recovers his right in lands 
or goods, Oc. by judgment or trial at law. Co. L. 154. a. 

And every recovery is feigned (which is uſually called a common 
recovery) or real. 
(Common recoveries are now a mere form of conveyance, allowed 
| (under certain circumſtances of form and ceremony) to tenants in 
tail in poſſeſſion, generally; and to tenants in tail in remainder, with 
conſent of the owner of the firſt eſtate for life. Taylor v. Horde, H. 
30 G. 2. 1 B. M.60.] 

And therefore are expounded more Heil than adverſe ſuits, 


BY 346.] 

| (B) Common We bey. | 
: | (B 1.) By whom it may be ſuffered. | 
A — recovery may be ſuffered by him, who has an eſtate in 
'& by him who has an eſtate-tail in poſſcſion. ä 


u n ut 
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And if a man deviſe to his daughter an expreſs eſtate-tail, but 
_ afterwards ſay ſuch deviſe ſhall be void as to inheritance of heirs; 
if ſhe die without children, and the eſtate ſhall deſcend to his heir 
male, a recovery ſuffered by the daughter is good, tho? ſhe afterwards 
die without iſſue. Cowp. 379.] | fy | 53 
So, the tenant for life, and remainder-man in tail, may join to 
fuffer a common recovery. X. 10 Co. 44, 45. Cre. El. 570. Mo. 
690. Vide Eftates, (B 27.) | TY : | 0 
[If A., tenant for years, with remainder to B. for life, remainder 
to the firſt and other ſons of B. in tail, remainder to B. himſelf in 
tail, join with B. in a leaſe and releaſe to make a tenant to the præ- 
cipe, and ſuffer a recovery; the eſtate-tail limited to the ſons of B. 
is not deveſted by the recovery; only the remainder to B. in tail, 
ſubſequent to the yemainder in tail to his firſt and other ſons, is 
barred. 1 Term Rep. 738. | 2 | 
So, huſband and wife, ſeiſed in right of the wife, may ſuffer a 
recovery of the ſhheritance of the wife. 2 Rol. 395. 1.44. Vide 
Baron and Feme, (G 2.) - | | 5 
IIf A. deviſe lands to B. and his heirs, to the uſe of B. and his 
heirs, in truſt for C. and the heirs of her body, remainder to B. in 
fee, on condition that he marry C. which he offers to do, and ſhe 
refuſes and marries another, and at full age ſuffers a recovery with 
her huſband, this bars the remainder, tho without a fine. C. T. T. 
164.] : = | TED 
So, they may join a recovery, where they are jointly ſeiſed of an 
eſtate, before or after marriage. Vide Baron and Feme, (G 2.) 
So, a recovery by the huſband alone, as vouchee, will be good 
againſt all but the wife, where they are jointly ſeiſed for life, re- 
mainder to the huſband in tail. Bid. X pd 
So, if · they were tenants in ſpecial tail, remainder to the huſband 
in tail, remainder over, it will be a bar to all remainders. 
So, a recovery upon a -precipe againſt the huſband alone, where 
they were joint-tenants for life, before the coverture remainder to the 
huſband in tail, will be good for a moiety. R. Mo. g 7. 
So, a recovery by an infant, as vouchee, by his guardian, will be 
good, Vide Enfant, (B 2.) | . 
So, if he appears by attorney, or in perſon, it ſhall be good, till 
it be defeated by error. Vide Enfant, (B 2.) | 
[By ff. 14 G. 2. c. 20. . 4. purchaſer for valuable conſideration, 
after twenty years, producing the deed to make tenant to'the writ, 
and declaring the uſes; ſuch deed ſhall be evidence that the reco- 
very was duly ſuffered, provided the perſon making the deed had 
ſufficient eſtate and power.) | Sy 


| | (B 2.) By whom not. Tg | 
But a recovery ſuffered by tenant for life, is not good; for b 
the ff. 32 H.8. 31. and 14 Kl. 8. it will be a forfeiture, for whic 
he in remainder may enter, after or before execution. R. 1 C.. 15. 
Tho' he cenveys to another in fee, who ſuffers a common re- 
covery, in which the tenant for life, is vouchee. R. 1 Co. 15. Mo. 
I - | 5 ? DE | 
LA. is tenant for life with remainder in fee to his heirs male or 
female, if he had any 3 and if he had none, then a remainder 34 . 


' * 
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and ſuffers a recovery, whereby all the remainders, being contingent, 


were barred. Webb v. Puckey, B. R. T. 33 Gee. 3. 5 T. R. 299. 
Laddington v. Kime, C. P. E. 9 W. 3. 1 Ld. Raym. 203. ] 6 


So, if there be tenant for life, remainder to B. in tail, a recoverx 


by B. is void, and does not bind his iſſue by efoppel. R. Mo. 256. 
So, if A., tenant in tail, enfeoffs B., who re-enfeoffs A., C., and D., 
for the life of A., remainder to F. in fee, and a recovery is had 


againſt A., and after his death C. and D. enter; this recovery binds 


the feoffees C. and D. only during the life of 4. R. 1 And. 44. 


So, a common recovery by him, who is not ſeiſed in privity of the 


eſtate-tail, does not bar the entail or remainders. 2 Rol. 394. J. 40. 
As, if tenant for life, remainder to B. in tail, be diſſeiſed, and the 


diſſeiſor enfeoffs B. who ſuffers a recovery, it does not bar the en- 
tail; for B. was not ſeiſed of it, and the recompence does not extend 


to it. R. 3 Co. 59. 2 Rol. 395. J. 5. E 
So, a recovery by tenant in tail, after an attainder for treaſon, 


does not bar the remainders. 2 Rol. 394. /. 37. 


So, if an eldeſt ſon, inheritable to the entail, enfeoffs A. againſt 


whom a præcipe is had with a voucher of the ſon, who afterwards 
dies without iſſue, in the life of tenant in tail; the recovery does not 
bar the younger ſon of the tenant in tail. R. 1 And. 444. 
So, a common recovery by huſband alone, ſeiſed in right of his 
wife, does not bar her eſtate. 2 Rel. 394. J. 10. | 1 
So, a recovery by an infant does not bar him. 2 Rel. 395. I. 45. 
Vide ante, (B 1.) | 5 „„ 
[A recovery ought not to be ſupported where the parties had no 
power to ſuffer it; and fat. 14 G. 2. c. 20. proceeds upon their 
2 power to ſuffer it. Taylor v. Horde, H. 30 G. 2. 1 B. M. 
„ | EY ES Ep 
[A ſecret feoffment uꝑder a naked poſſeſſion is not ſufficient to 
ſupport a common recovety ſuffered by the remainder- man. id.] 
| [Thoſe who have no power to ſuffer a recovery, ſhall not, by 
making an eſtate by wrong, or fraud, or practice, bar thoſe in re- 
mainder or reverſion ; and ſuch eſtate is no eſtate in law. id.] 
[A recovery, which the parties had no power to ſuffer directly, 


and without ſuch fraudulent eſtate, ſhall not be made good by wrong 


and fraud. Hid.] ? 


[A feoffee. to the intent to be tenant to the precipe is a mere in- 


ſtrument for one purpoſe of form only; and a man, by his own in- 
jurious feoffment, ſhall not acquire an advantage to himſelf ; an act 
founded on wrong ſhall not, by virtue of the crime itſelf, become 
legal, for the author's advantage. id.] . 

II A., tenant in tail-remainder, after the death of B. jointreſs, te- 
nant for life in poſſeſſion, recovers in ejectment againſt her, and 
enters, and has poſſeſſion, but B. is not ouſted, nor A. ſeiſed, and 
A. enfeoffs C. to make him tenant to the præcipe, and a recovery 
is thereupon ſuffered, it is void; for A. is not a diſſeiſor, nor 1s his 
feoffment a diſſeiſin. Bid. Vide Cowp. 70. 


(B 3.) Who ſhall be a good Tenant to the Pracipe, 

In every common recovery there ought to be a good tenant to the 
recipe ; and therefore, if the tenant had not the freehold at the 
time of the recovery, it will be error. [Hale v. Wigg, B. R. T. 
36 Geo. 3. 6 T. R. 708. | Pe _ [Limitation 
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[Limitation to A. for ninety-nine years, if he ſo long live, & and 
from and after the death of A. or other ſooner determination of the 
eſtate limited to A. for ninety-nine years, then to truſtees during the 
fe of A. to preſerve contingent remainders, and after the end or 
other ſooner determination of the ſaid term, then to the firſt ſon of 
the body of A. in tail male,“ with divers remainders over: A. to- 

er with his ſon B. levied a fine and ſuffered a recovery, and both 
died: it was holden, that the limitation to B. was a good limitation; 
that the limitation to the truſtees was a veſted remainder ; that the 
freehold was in them at the time of levying the fine, conſequently 
that the fine did not make a good tenant to the precipe, and that the 
recovery did not bar either the remainder to B. or the ſubſequent re- 
mainders. Parkhurſt v. Smith, Dom. Proc. H. 15 Geo. 2. Wilſ. 327. 
4 Bro. P. C. 405. 3 Ath. 135. S. C.] . = 
As, if A. be tenant for life, remainder to B. in tail, and the pre» 
cipe be againſt B. 1 Vent. 360. 3 Co. 6. b. | „ 
Or, againſt A. and B., for B. has nothing in the freehold. Dy. 
252. 5. 3 Co. 6. 5. 5 8 5 
So, if by fine an eſtate be given to huſband and wife for their lives, 
and the præcipe be againſt the huſband alone; for they take by en- 
tireties, and the huſband alone has nothing. R.'3 Co. 5. a. Mo. 
210. 1 And, 162. R. Sal. 568. OS „„ | 
So, if the huſband alone, by leaſe and releaſe, conveys to B., and 
a præcipe be againſt B.; for the huſband cannot diſpoſe of any part of 
the land. Semb. 3 Co. 5. a. | 
But it will be good, if he had the freehold at the time of the re- 
covery, tho' it was upon a defeaſible title; as, by feoffment, as well 
as by fine of tenant in tail, tho' this was a diſcontinuance. © 
By bargain and ſale of the tenant in tail. 
© [Tho' the bargain and ſale was not inroged till the recovery eom- 
pleted. C. T. J. 164.] | Ly: | 
Or, leaſe and releaſe. 0 7 
Tho' the bargainee was made tenant to the precipe before inrol- 
ment, if the deed be afterwards inrolled. 1 Vent. 360. Cont. per 
Hob. Godb. 218. but this ſeems miſreported. 2 Rol. 394. I. 40. 
If he be made tenant of the freehold by the uſes declared of a 
fine, which is afterwards reverſed. R. Sal. 568. | 
If tenant for life ſurrenders to him in reverſion, or remainder, 
upon condition, and afterwards a precipe is brought againſt him 
in reverſion or remainder; tho* immediately after the recovery, the 
tenant for life re-enters for the condition broken. Semb. Shin. 3. 63. 
If tenant in tail levies a fine to A. and his heirs, to the intent to 
make him tenant. to the precipe, and ſeven years afterwards a præcipe 
is brought againſt A. who vouches the tenant in tail; he ſhall be 
a good tenant, tho” no uſe be declared to him by writing, ſince the 
F. 29 Car. 2. 3. R. Eq. R. 17. 355 
So, if tenant in tail, and a ſtranger who has nothing, are tenants 
to the præcipe, it will be good. 1 Ven. 358. R. Pl. Com. 5 14. 
Skin. 3. . 
805 if tenant for life ſurrenders to B. in reverſion 3 is made 
tenant to the præcipe) at any time before the recovery ſuffered; tho” 


the judgment relates to the firſt day of the term. Per tuo J. Noy, 
So, 


126. 
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So; if a pracipe be againſt. A. returnable t 5th Mart., and A. then 
appears and vouches B. tenant in tail, againſt whom a ſummons ad 
warrantizandum goes, returnable Oct. Pur., and B. by leaſe and re- 
leaſe, 1ſt and 2d Jan. before conveys to A. for life; it is ſuthcient 
to make him a good tenant to the precipe, tho? he was not ſo at his 
appearance or vcucher. R. & Aff. in Error, Sal. 569. Comb. 425. . 
So, it is ſufficient if he be a good tenant at any time before the 
recovery had, viz. the judgment. Sal. 569. Sho. 347. | 
[By flat. 14 Geo. 2, c. 20. common recovery of premiſes in leaſe 
for lives are valid, without ſurrender of ſuch leaſes, or the tenant's 
joining to make a tenant to the writ.] | | 5 
J 2. But not unleſs the perſon entitled to the firſt eſtate for life, 
or greater eſtate after the expiration of ſuch leaſe, ſhall convey an 
| eſtate for life at leaſt to the tenant of the writ.) | | 
[V 3- And this ſhall not prejudice the eſtate of the leſſee.] 
| [/.5. After twenty years it ſhall be good, tho the deed to make 
the tenant do not appear. | 
[ 7. 6. Recovery thall be good, tho' the fine or deed, making the 
tenant, ſhould be levied or executed after judgment in the re- 
covery, and the writ of ſeiſin awarded, provided it is in the ſame 
term. ] EE | | 
[Where the deeds to make a. tenant to the precipe were not 
executed until after the execution of the writ of ſeiſin; ſtill the re- 
covery was holden good, becauſe the deeds were executed in the 
ſame term in which the recovery was ſuffered. Goodright v. Rigby, 
C. P. T. 32 Geo. 3. 1 6. B. R. E. 33. Ge. 3 $6 Ke 
' 7. 5 ; ESE | 
| Te tenant in tail in remainder ſuffer a recovery, it ſhall be pre- 
ſumed, after a long time, (as forty years,)- that tenant for life in poſ- 
ſeſſion ſurrendred. Warren v. Greenville, P. 13 G. 2. Str. 1129.] 
[But here was alſo an Entry in the attorney's debt-book, he being 
then dead, of drawing and, engroſſing ſurrender from tenant for life, 
mother to the tenant in tail; and the bill was paid. Vide Goodtitle 
v. Duke of Chandos, M. 1 G. 3. 2 B. M. 1065. ] g : 
[On an old recovery, where no deed appears, a proper tenant to 
the præcipe ſhall be preſumed ;- but if a deed appears wherein proper 
parties did not join, and the uſes are declared to be warranted by ſuch _ 
deed, the court will not preſume there is any other. Keen v. Earl of 
Effingham, P. 20 G. 2. Str. 1267.] 8 | 
[When one has power to ſuffer a recovery, it ſhall be preſumed all 
is rightly done, unleſs ſomething appears to the contrary. Bid. ] 
But there can be no preſumption, where there is no ground for 
[The ſuppoſition that tenant in tail would not ſuffer a recovery, 
2 getting a ſurrender of life-eſtate, forms no preſumption. 
A long poſſeſſion by tenant in tail, after death of tenant for life, 
doth leave ground of preſumption. id.] 


(B 4.) What the Effect will be, if there be i a good, T enant. 
If there be not a tenant of the freehold tenant to the præcipe, the 
recovery will be void. 5 | 

And therefore, if a recovery be pleaded in bar, the plaintiff may 
ay, that the party named tenant uan lenuit. Fon. 35 2, 3. But 
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But if it be found that the perſon named tenant was tenant for part, 
the recovery will be good for ſo much, tho void for the reſidue. R. 
Jen. 353. 374. 5 „ 
(B 5.) The Effect of a Recovery. . 
How a recovery by judgment, c. ſhall be executed, vide Execution, 
(A 2. 6.) Fine, (E 15.) „„ 5 
A judgment ſemper pro veritate accipitur. Co. L. 39. 2. 
And therefore, by the common law, a party, or privy to the judg- - 
ment, can never falſify the ſame recovery. | | 
So, the iflue in tail cannot falfify a recovery againſt tenant in tail, 
after a verdict, in the point tried. Co. L. 361. a. 5 | 
Nor, a wife after the death of her huſband, upon a recovery againſt 
the Ruſband. 2 Inf. 350. F ne al 6 
So, he in remainder or reverſion, or any, who derive an intereſt 
under him, cannot falſify a common recovery by tenant in tail. 
1 Co. 62. 5. | 55 1 E 5 
; So, if there was a term for years, and afterwards a recovery againſt 
the tenant of the freehold, the termor, by the common law, could 
not falſify the recovery, tho' it was by colluſion. Co. L. 46. a, 
2 Inft. 322. 85 ä . 1 
Ilf tenant in tail mortgage for years, and ſuffer a e after- 
wards, that ſhall let in the mortgage, and all other incumbranees 
made by himſelf. 1 Wil. 276. | 


| (B 6.) When it may be falſified. 
(B 6.) By the ue in tail.) But if a recovery be againſt tenant in 
tail by default, the iflue in tail may falſify it, if it was upon a falſe 
title; as, if A. recovers againſt tenant in tail, in a writ of entry upon 
a diſſeiſin 7 by him of the grandfather of A., and after default 
execution is ſued; the iflue in tail may have a formedon, and if the 
recovery be pleaded, may ſay, that tenant in tail did not diſſeiſe the 
- grandfather of A. Lit. ſ. 688. 8 | 5 
So, if a recovery be againſt tenant in tail by nil dicit, confeſſion, 

or demurrer. Co. Z. 361. a. ; | 
So, if a recovery be againſt tenant in tail by verdi&, tho' the iſſue 
in tail cannot falſify it in the point tried, he may falſify it by collateral 
matter; as, by a collateral warranty, or a releaſe, not pleaded by the 
tenant in tail. Bid. Ns 

So, the iſſue in tail may avoid a recovery, by confeſſion and avoid- 
ance of the point tried. Did. | | 


(B 7.) By him in reverſion or remainder.) So, if a recovery be 
againſt tenant for life, which makes a diſcontinuance of the reverſion 
or remainder, it may be avoided by entry. Co. L. 362. a. 

If the recovery was by covin, or conſent, by the /. 32 H. 8. 31. 
and 14 El. 8. it will be a forfeiture, and he in reverſion or remainder 
may enter for the forfeiture. Co. L. 362. a. Vide Forfeiture, (A 2.) 


(B8:.) . y a term or for years.) So, by the \ Glo. 11. if a recovery : 
be by default in London againſt the tenant of the freehold, he, who 
bas a term for years, being ouſted, the mayor and bailiffs may in- 

Sos 7 quires 
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quire, whether the recovery was by colluſion, and if ſo found, the 
execution ſhall be ſuſpended till the term is paſſed; ſo by equity, be- 
fore juſtices, if the termor challenges before judgment. | 
And therefore, before judgment, the termor by deed may claim to 
be received to defend his right. 2 1/7. 323. Vide Receipt, (A 1.) 
And after judgment, he who has a term by deed, if the judgment. 
was by default, ſhall have a writ of inquiry upon that ſtatute, to in- 
quire, whether the judgment was by colluſion? and if it be fo found, 
the judgment ſhall be ſuſpended, till the term is paſſed. 2 If. 321. 
And this upon a recovery in other courts, cities, or boroughs, as 
well as in Londen. 2 Inſt. 322. EE 1 
| So, now, by the /. 21 H. 8. 15. a termor for years, by deed, or 
without writing, may falſify for his term only, a recovery by feigned 
and untrue title; and ſhall enjoy his term according to his leaſe, 


againſt ſuch recoveror, his heirs and aſſigns. And ſo may tenant by _ 


{tatute-merchant, ſtaple, or elegif. Vide Co. L. 46. a. 2 nfl. 322. 
And this tho' the demiſe for years be not by writing. 2 ff. 322. 
So, if there be a recovery in dower by a woman, againſt leflee for 

years, as tenant of the frechold; he may enter upon the demandant 

for his term, tho' he has not pleaded non-tenure. Per two J. 


i Lec. 92. 


(B 9.) How the proceeding ſball be.] The 8 to falſify ſuch 

recovery againſt him who has the freehold, ſhall be by writ, in the 
nature of a commiſhon to the "mayor and bailiffs, reciting the leaſe, 
the action brought by colluſion, and the „%. of Gloc. and afterwards 


commanding them to do right. 2 Inf. 3 23. 


Vide more concerning a Real Recovery in Action, (K 1, Sc.) 
Eflates, (B 26.) —Pleader, (3 M 14.) Concerning a Common Recovery in 
Baron and Feme, (G 2.)—Chancery, (3N 1, 2.—4 K 1,'2.)—Enfant, 
(B 2.)—E/ates, (B 27, &c.)—Pleader, (2 K 14.—3 A 2, Sc.) 
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LE aa) Releaſe. 

| (A 1.) Expreſs. | 
(A 1 By what A Releaſe is, when a man quits or renounces that | 
words it 2 be.] © * which he before had. 


And it may be by expreſs words, or by act in law. Co. L. 264. b. 

A releaſe by expreſs words does not require any particular word; 
for if a man remiſes, or quits claim, it will be of the fame effect as 
the word, releaſe. Lit. ſ. 445. | 

So, if he renounces, acquits, e. Co. Z. as. 3. 

If a joint-tenant grants, bargains, and ſells his land to his com- 
panion; this amounts to a releaſe. R. 1 Vent. 78. 2 Sand. 96. 
1 Sid. 45 2. Ray. 187. 1. Ld. Raym. 420. 690. | 
So, if a leſſor grants, that his leſſee ſhall be diſeharged of his rent; 
this amounts to a releaſe. Co. L. 264. 6. | 
So, if a man acknowledges himſelf to be ſatisfied and diſcharged 5 
of all bonds, &c. by the obligor; this amounts to a releaſe of a bond, 
R. 9 Co. 5 2. b. 

80, if : man covenants that he will never ſue for a debt; this 
amounts to a releaſe. Cro. El. 352. 1 Rol. 939. l. 50. Per. "Halt, 
Sho. 4 
. So, he covenants, that he ſhall not be ſued within ſuch a time, 
and if he be, that it ſhall be a releaſe ; this amounts to a releaſe. 
21 H. 7. 24. 1 Kol. 939. J. 50. 

Put, if a man by deed grants, that the obligor ſhall not be ſued 

before ſuch a feaſt; this does not amount to a releaſe; but is only a 

covenant, R. 21 H. 7. 24. a R. Cre. El. 352. 1 Kal. 939. J. 45. 

KR. T. R. 1 V. & M. B. R. inter we: be and Schrimſhire, Sho. 47. 

Or, covenants that he will not ſue in ſuch a time upon pain of 
forfeiture of his debt. Semb. 8ho. 331. 

80, a releaſe by expreſs words can only be by deed. Co. L. _ b. 


(A.) Releaſe in Law. 


Bo, a releaſe may 1 by act, or operation of law; as, if a lord diſ. 
ſeiſes his tenant, and makes a feoffment, by deed, or without deeds 
this amounts to a releaſe of his ſeigniory. Co. L. 264. b. - 

If a diſſeiſee diſſeiſes the heir of the diſſeiſor, — makes a feoff- 

ment; this amounts to a releaſe of his right. Bid. 

So, if a man makes his debtor, by bond or otherwiſe, his executor ; 
this amounts to a releaſe of the debt; for he cannot have an action 
againſt himſelf, and a perſonal thing ſuſpended is loſt. Co. L. 264. . 
Vide Admin ifration (B 5. | 

So, if there are Ie debtors, and he makes one of them his ex- 

ecutor, or the wife of one of his executrix. Bid. 
$80, if a woman obligee, or one of the obligees, takes to huſband 
the debtor z it will be a releaſe of the debt. Co. L. 264. b. 

But an act does not amount to a releaſe in law, to the prejudice of 
another; as, if an executrix takes to huſband the debtor of her teſtator. 
Co. L. * Vide „ 1 "5 8 5 

Or, 


— 


RELEASE. 


180 


Or, the ordinary grants adminiſtration to him. Vide Admi nftra- . 


lion, (B. 5.) 
S8o, where a man makes his Jebior executor, e. his debt ſhall be 
aſſets in his hands for the teſtator's creditors. Vide * tra- 


tion, (B 5.) 


So, a releaſe in law ſhall not be extended beyond the evident | intent; 


as, if a diſſeiſee diſſeiſes the heir of the diſſeiſor, and makes a leaſe for 
life ; this does not amount to a releaſe of his right, but only for the 
life of the leflee. Co. L. 264. ö. 5 


(A3. ) When Words enure to a double . 


If a woman meſne takes to huſband the tenant peravaile, and the 
lord releaſes his right to the 3 this enures to extinguiſh the 
ſeigniory, and alſo the me/nalty. L. 280. a. 

So, if a tenancy be granted to 8 lord and B. and the heirs of B., 
and the lord releaſes to B.; this enures to paſs his eſtate in the tenancy 
to B., and alſo to extinguiſh his ſeigniory. Co. L. 280. a. 


So, a lord grants his ſeigniory to B. for years, and afterwards re- 


leaſes to him and the terre-tenant, gencrally; the ſeigniory, and alſo 
the eſtate of B., ſnall be both ee Co. L. 280. g. 


(B) Releaſes ; how they enure. Releaſe of a Right. 


(B 1.) What ſhall be a good one. 


RELEASES are of 3 right, or of an eſtate in lands and tenements, 
or of things perſonal. 


If a man, who has but a naked n to land, releaſes all his right | 


to him who. has the freehold of the ſame hand ; ; it will be a good 
releaſe of his right. Lit. ſ. 447. 10 Co. 48. 

As, if a diſſeiſſee or his heir releaſe to the diicifor or his heir. 

So, if he releaſes to him who has but a freehold in law, and not 
in deed ; as, if he releaſes to the heir of the diſſeiſor before lis entry. 


Litſ. 448. 
So, if he rclcaſes to him who has the 8 or remainder 


in deed of the ſame land, tho? he has not the freehold; as, if diſ- 


ſeiſor makes a leaſe for life only, and afterwards the diſſeiſſee, or 


his * releaſes to the diſſeiſor, who has the reverſion in him. Lit. 
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Je, if a diſſeiſor FORO to A. for life, e to another, and 
the diſſeiſee releaſes to him in remainder. Lit. ſ. 450. 

So, if he, who has an annuity by preſcription out of a rectory, 
releaſes to the patron in time of vacation. Col. L. 266. a. 

So, if he releaſes to him, who has an eſtate only by e/foppel, or in 
ſuppoſition of law; as, if the demandant releaſes to the tenant in a 
8 „it will be good, cho he has aliened before, pendente lite. 

266. a4. | 


wr to the vouchee, tho 5 has nothing in the lid; for he is 


tenant to the demandant in ſuppoſition of law. Co. L . 26 „ 


So, a releaſe of a right may be good, in reſpect of privity, to 


him who has not any eſtate; as, if a tenant be diſſeiſed, and the lord 
releaſes all his right to the difſciſee ; his ſeigniory i , extinct. Lit. 


{4 454; i b 
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e 


80, if a FIRE rendring rent, be difſeiſed, and the donor releaſes 


to him his right; this extinguiſhes his rent in reſpec of the privity. 


Lit. ſ. 485. 
Or, if the donee, rindi rent, diſcontinues i in fee, and afterwards 


the donor releaſes to him. Co. L. 269. a. 


So, if a leſſee for life, rendring rent, be diſſeiſed, and the leſſor 


releaſes to him all his' right; the rent is extinct, tho the reverſion 
is not. Lit. ſ. 456. 

So, if the leſſor releaſes to the leſſee he years, before his entry or 
term commenced, all his right in the land; the rent is extingui 
Co. L. 270. a. Vide poſt (C 2.)—Efates, ( 14.) 


So, a releaſe of a right will be good, tho' there be no privity 5 
between the releaſor and releaſee; as, if the diſſeiſſor makes a leaſe 


for life, and the diſſeiſee releaſes his right to the leſſee. Co. L. 266. a. 
Or, to A. and his heirs for the life of another, and the diſſeiſee 

releaſes to the heir. Co. L. 275. a | 
Tho! the releaſe be to the heir before his entry. Did. „ 
So, a releaſe of a right will be effectual, tho there be no mention 


of the heirs of the releaſee: as, if a diſſciſee relcaſes to the diſſeiſo, 


generally. Lit. ſ. 467. 
Or, only for a day, or an hour. Bid. 
| So, a releaſe of a right upon condition will be good, and upon FE 
condition broken, the right ſhall be veſted. Co. L. 266. a. 274. 6: 
So, a man who has a right only to a chattel, may releaſe to 
him who has but a chattel, and not a freehold ; as, if leſſee for 
years, reverſion to B., be ouſted, and the difſeiſor leaſes to 4: for 
years; a releaſe by the firſt leſſee of his right to A. is good. Co: L. 
205. 5. 
Erho⸗ a deed be in the form of a releaſe, if there be ſufficient 
words, it may operate as a grant, in order to make it good. 


Cowp. 599. 


Where a releaſe was void as a common law conveyance z it bang 


to convey a freehold to commence ia jiduro ; the court were o 
opinion that it ſhould have the effect and operation of a coverant to 
ſtand ſeiſed to uſes. Roe v. Travener, C. P. J. 30 & 31 Gev. 2. 21 W Te. 


( 2.) What not. 


But a releaſe by him who has a right to the inheritance or free” 
| hold, to him who has not a frechold in deed, or in law, nor an eſtate 
in reverſion, or remainder, and if there be no privity between them, 


is void; as, if a diſſeiſee releaſe his right to a leſſce for years of the 


diſſeiſor. Co. L. 266. a. 

So, if tenant for life, reverſion or remainder to B., be diſſeiſed, a 
releaſe by any one of his right to B. is n for he had only a right 
to the reverſion or remainder. Lit. ſ. 

So, a releaſe to a diſſeiſee by him - ho o has a rent-charge out of 
the land, is void. Co. Lit. 268. a. 
= by: a donor of his reverſion or right therein to the donee, 
being diſſeiſed. Co. B. 268. 5. 

Let tenant in dower may releaſe her dower to a guardian in chival- 
ry, tho? he has only a chattel; for it is recoverable againſt him. 


Co. L. 266. a. . 
So, a releaſe to him Tho has no eſtate or right, is void, tho? 


N 3 
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there be a privity between them; as, if tenant in 1 makes a feoff- 


ment, and afterwards the lord releaſes to the . his ſeigniory is 
not extinct. Lit. ſ. 457. | 


(B 3. ) What Right ſhall be releaſed. 


Tf 2 man releaſes all his right in land, this extends to all his pre- 


Tent right. Co. L. 265. a 
So, it extends to a power of revocation, or other intereſt of the 


releaſor himſelf. Co. L. 265. 5. 
Tho' he has a preſent right, only to a future intereſt z as, if a man 
has a right only to a reverſion or remainder after an eſtate for life, or 


years, in qe. Co. L. 265. a 


Tho' he has _— a reine upon a condition broken, or a con- 


tingency. R. 


a huſban leaſes For life, and dies, ind the wife releaſes her 


dower, or her right in the land, or all demands, to him in reverſion, 


it will be good; for ſhe has a preſent right to her dower, tho” 


| ſhe has no right to demand it againſt him in reverſion during the life 


of the leſſee. Co. L. 265. a. R. 8 Co. 151. 154. 4. 
If the conuſor of a fine of lands in antient demeſne releaſes to the 


conuſee his right in the land; this deſtroys his right to be reſtored, if 
the fine be annulled by a writ of diſceit, tho' it was a contingency. 


F. N. B. 98. A. R. 10 Co. 50. a. 
If a conuſor of a ſtatute, c. enfeoffs, and before execution the 


conuſee releaſes all his right to the feoffee, he cannot afterwards ex- 
tend upon the feoffee. R. Cro. L. 40. Adm. 2 Cre. 439. 


But a releaſe of his right does not amount to an extinguiſhment of 
a bare authority; as, if a man deviſes to his executor an authority to 


ſell land, and he releaſes all his right and title in the land to the heir; 
this does not extinguiſh his authority. Co. L. 265. 1. 
So, if the executor diſſeiſes the heir, and aliens the land. 


1 Co. 111. 4. 

So, if cgſtuy que uſe before the ft 27 H. 8. had deviſed that his 
fealiees ſhould ſell his land, and they make a feoffment; 3 yet their 
authority to fell remains. Co. L. 265. ö. 

So, a releaſe does not extend to a future right; as, if a father be 


diſſeiſed, and his ſon (in his lifetime) releaſes all his right to the diſ- 


ſeiſor, without warranty, and the father dies; the ſon is not barred 
| by this releaſe. Co. L. 265. a. 

Tho! the releaſe be of all his right, quod in pefterum quovis mods 
Babere poterit. Lit. ſ. 446. 

So, if tenant for life, remainder to the right heirs of B., be RN, 
and the eldeſt fon of B. releaſes; it will be void. 10 Co. 51. 

So, if the conuſee releaſes, to the conuſor of a ſtatute, all his right 
to the land, he may afterwards extend it. Co. L. 265. 65. 
$0, if the plaintiff, before judgment againſt the principal, releaſes 
all demands to the bail; this is not a diſcharge to-the bail, if he 
afterwards 8 Judgment and takes execution againſt the bail. 


Co. L. 26 5. b. 
80, if an annuity, ee. be granted upon a condition precedent; 


releaſe by the grantee, before the condition performed, will be youd | 
D. 1 Co. 111. b. 0 , 
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HEATASH p8g 
(B. 4.) How the Releaſe of a Right enures * 
4.) [When a releaſe to one enures to another.) If a difſeiſor makes 
a feoffment to two, a releafe to one enures to both. Lit. ſ. 472. 
If tenant for life or in tail be difſeiſed by two, and releaſes to one, 
it enures to both; for the diſſeiſors have a fee, and the releaſe of a 
leſſee or donee cannot enure to the whole eſtate, neither can it enure 
as an entry and grant, for that ſhall veſt the reverſion; / and there- 
fore it muſt enure to both. Co. L. 276. | 1 OM 
If two joint-tenants are diſſeiſed by two, and one of them releaſes 
to one of the diſſeiſors, this enures to both; becauſe the releaſe is 
only of a moiety, and no part in certain. Did. * 
If there be two diſſeiſors, and they leaſe for life, or years, and 
then the diſſeiſee releaſes to one of them, it enures to both; for one 
cannot have the ſole poſſeſſion. Bid. . oP 
So, in all caſes where a releaſe is to one, who is not merely a 
wrong-doer, it enures to his companion; as if two uſugp to an ad- 
vowſon, and the rightful patron releaſes to one of them, this enures 
to both; for their clerk was admitted and inſtituted, which art ju- 
dicial acts, and ſo the uſurpation is not merely tortious. Bid. 
So, ifa diſſeiſin be by two women, and one of them takeshuſband, a re- 
leaſe to the huſband enures to both; for he was not a wrong-doer. Bid. 
So, if a diſſeiſin be by two, and he who had title to enter for a 
condition broken, conſent to a raviſher, alienation in mortmain, &c. 
releaſes to one of them; this enures to both; for the wrong was not 
immediate to the releaſor, and the releaſe was only of a title, and not 
of a right. Did. | 3 _ ot i 
So, if a diſſeiſee releaſes his right to the tenant for life; this 
enures to the benefit of him in reverſion or remainder. Li. 453. 
470, 471. | | | | "4 3. 
= - the donee in tail. Co. L. 267, 5. rs 
Tho? the entry of the releaſor was not congeable at the time of the 
releaſe. Col. L. 279. b. | | 
80, a releaſe to him in reverſion and remainder enures to the beefit 
of the tenant for life, if he can ſhew it. Lit. ſ. 452. 5 
And to a reverſioner after an eſtate-tail, enures to the tenant in- 
tail. Co. L. 267. b. RIES : | g 
So, if the lord releaſes to the feoffee of the tenant, the feoffor ſhall 
take advantage of it. Co. L. 269. ö. n 
So, if a leſſee for life, tenant in dower, or by curteſy, commits 
waſte, and afterwards grants over his eſtate, and the leſſor releaſes 
to the grantee; this enures to the benefit of the leſſee, Sc. Bid. 
If a difſeiflor be diſſeiſed by B., a releaſe by the diſſeiſee to B. or 
any ſubſequent diſſeiſor, enures to the benefit of all precedent diſſeiſ- 
. ors, when the entry of the diſſeiſee at the time of the releaſe was 
not lawful. Co. L. 277. a. | Bs. | | = 
So, if A. leaſes for life to one, who is diſſeiſed by B. who is diſ- | 
ſeiſed by C., and afterwards A. releaſes his tight to C., B. may enter a 
upon him, becauſe the entry of A. at the time of his releaſe was not | | 
lawful. Bid. | Ho 
And if the leſſee for life enters, he reveſts the reverſion in B. Bid. 


(Bg.) Enures by way of Heſſng, a right.) A releaſe way right 
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uſually, enures to paſs and veſt the right of him awhis makes the re- 


leaſe, in bim to whom the releaſe is made; as, if a diffeiſee releaſes 
His right to the diſſeiſor; his eſtate which was wrongful is now 
Jawful. © Lit. f. 466. 


If the diſſiin was by two, and he releaſes to one of them, he ſhall 


hold his companion out of the land. Lit. /. $74: for it enures as an 
entry and feoffment. Co. L. 276. a4. 
If a diſſeiſor be diſſeiſed, a releaſe to any ſubſequent difſeiſor hay 


all the precedent. Lit. /. 473. 


So, if a tenant for life, or donee in tail, be difſeiſed by one, and 


releaſes his right to him; this veſts the right in him during the life of 
the releaſor. Co. L. 276. a. 

But if the diſſeiſin be by two, it enures to both. Vide ante, (B 4.) 

So, if the king's leflee for life be diſſeiſed by two, and releaſe to 
one of them, he ſhall hold the other out; for the diſſeiſin was ny of 
an eſtate for life. Co. L. 276. a. 

So, if joint-tenants leaſe for life, and afterwards diſſeiſe the tenant, 
and he releaſes to one of them; he ſhall hold out his companion. Hb:d. 

So, if leſſee for life, and he in reverſion, being diſſeiſed by two, 
join in a releaſe to one of them; it enures to him _ ' Ibid. 

So, a releaſe by a diſſeiſee to a diſſeiſor of a feoffee of a difſeiſor, 
gives him the right, and ouſts all neſue titles againſt the releaſee ſince 
the firſt diſſeiſin. Co. L. 276. 5. 

So, if a diſſeiſor leaſes for life to B. who aliens in fee, a releaſe 
by the diſſeiſee to him prevents the entry of the diſſeiſor for the for- 


feiture. Co. L. 276. 6. 277. b. 
So, if he aliens in fee to two, and the eats be to one of them. 


Co. L. 277. a 
If the releaſe be to an abator, c. upon the heir of the diſſeiſor. 


Lit. ſ. . 

So, the releaſe of a right defeats all meſue charges not granted by 
he releaſee himſelf. Co. J.. 277, 8. 

But the releaſe of a right does not defeat a m * title, which the 
releaſee himſelf has granted, or accepted; as, if a diſſeiſor grants a 
rent- charge, or makes a feoffment upon condition, a releaſe by the 
diſſeiſee does not defeat the rent or condition. Lit. ſ. 476, 477. 

S0, if a right be releaſed to him who has poſſeſſion upon a de- 
feaſible title, if the poſſeſſion be defeated, the right accompanies it; 
for it was veſted in him to whom the releaſe was made; as, if A. 
cliſſeiſes the heir of a diſſeiſor, and afterwards the firſt diffeiſoe re- 


leaſes to A. againſt whom the heir of the diſſeiſor recovers; he ſhall 


have the right as well as the poſſeſſion. Co. L. 266. a. 279. a. 


.  B$o, if the diſſeiſee enters upon the heir of the diſſeiſor, when his | 


entry was tolled, and enfeoffs A. againſt whom the heir recovers; he 
ſhall have the richt alſo. Co. L. 266. a. 279. a 

So, if a donee diſcontinues-in fee, and the donor releaſes his right 
to the diſcontinuee, againſt whom the iſſue in tail recovers, the re- 
verſion remains in the diſcontinuee; for the whole right of the fee 
was veſted in him by the releaſe, and the iſſue can recover only the 
eſtate-tail. Co. L. 206. a. 


But if the right was AYER to the defeaſible poſſeſſion, if the 


poſſeſſion be recoyered, the right does not accompany it; as, if a 
_ Eifleiſee diſſeiſes the heir of the diſſeiſor, who recovers againſt him, 
yet the * remains in the diſſeiſee. Jbid. 80, 


RELEASE as 
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80 8 diſſeiſee diſſeiſes him, and enfeoffs 0 upon n 


and enters for the condition broken, and then the heir.of the diſſeiſor ; 


recovers againſt him. Co. L. 266. a. 


If a woman dowable difleifgs the heir, who recovers againſt hers 


her right to the dower remains. Jbid. 
So, if a right be transferred to a defeaſible polſeiLon by act of law z 
as, if A. diſſeiſes the heir of the diſſeiſor, and enfeoffs the heir appa- 
rent of the diſſeiſee of full age, to whom the right afterwards deſcends, 


and the heir of the diſſeiſor recovers E him; ; on his . re- 


mains. Lid. WE 4 


B 6.) By way of extingui ment. ] But if a leſſee * s, the re» 
. 4 fee, oy — 2 the leſſee releaſes or yas to the 
diſſeiſor, his right is extinct, and he in reverſion may enter imme- 
diately; for the diſſeiſor has no term upon which the right of the 
leſſee can veſt, and therefore it ſhall enure by extinguiſhment. 2 
L. 276. a. 

ö, a releaſe by a difſeiſce, when his entry is not lawful, enures by 
way of extinguiſhment. Semb, ante, (B 4.) 

As to the releaſor himſelf, it enures by way of extinguiſhment ; ; for 
his right, as to himſelf, is extinguiſhed. Co. L. 279. 6. A 
So, a releaſe by a dilleifee, when his entry 1s tolled, or not con- 
geable, has the effect of a releaſe, which enures by way of extinguiſh- 
ment; becauſe all former eſtates, tho wrongful or defeaſible, ſtand 
in force againſt the releaſee. bid. 

But if any, who had title againſt the releaſee before the releaſe, 
after ſuch releaſe brings a writ of right, and the miſe is joined u 
the mere right, the grand aſſiſe ſhall find for the releaſee; for he ad 


the right, tho' the entry of his releaſor was not congeable at the time 


of the releaſe. Lit. ſ. 478. 
So, if he to whom a releaſe is made, cannot take the thing releaſed, 


it enures by way of extinguiſhment; as, if the lord releaſes to his 
tenant all his right in the ſeigniory, or in the land, his ſeigniory is 
extinct; for the tenant cannot take the ſervices os "himſelf, Co. L. 


279. 6. 
So, if he who has a rent, common, Sc. releaſes to the terre- 
tenant. Lit. /. 480. | ? 


© Releaſe to enlarge an Eſtate. | 
Ei.) What ſhall be a good one. _ 


Regehr of an eſtate in lands and tenements enure to enlarge 8 


the eſtate of the releaſee, or by way of paſſing the eſtate. 
A releaſe to enlarge an eſtate is, when he in reverſion, or remain- 
der, releaſes to his leſſee for life, to hold to him and his heirs, or to 
him and the heirs of his body; he * has an eſtate in 11 or in 
tail. Lit. ſ. 465. 

So, if he releaſes to his leſſee for years to hold for life, in tail, or 


in fee. Ibid. 


Or, to his tenant by ſtatute- ſtaple, merchant, or ** Ce. Z. 
273. b. 270. 6b, 
Or, to his leſſee at will. Lit. /. 460, 


So, if a leſſee for life, or for years, takes deo, a releaſe ws 


* 


| 
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Eder to the huſband in fee, tail, e. will be good to enlarge his 
eftate; for the huſband has the freehold, en, in in of his 


wiſe. Co. L. 273. b. 


So, if a leſſee for life makes a leaſe fpr years, or at will, and then 
the leflor releaſes to the leſſee for life and his heirs, it will be good; 


| for the poſſeſſion of the leſſee for years, or at will, i bs his ' poſſeſſion. 


Co. L. 270. a. 
So, if a leſſee for 40 years demiſes for 5 years to B. ** enters; the 


* afterwards releaſe to the firſt leſſee to enlarge his eftate. Bid. 


5 leaſe be for life, or for years, remainder for life, the leſſor 


25 N An releaſe to the leſſee, enlarge his eſtate. Co. L. 273. a. 


a man eaſes for years to B., remainder for years, and B. 


enters; . leſſor may, by releaſe to him in remainder, enlarge his 


eſtate. Co. L. 270. a. | 
Or, if he leaſes for years, ld for life, he may releaſe to 


him in remainder. Co. L. 273. a. 


So, if the leſſor grants the reverſion, after an eſtate for life, = 
years, to another for life, he may releaſe to the grantee. Bid. 

So, if he leaſes to B. for life, remainder to A. for life, and B. 
dies; he may releaſe to 4. to enlarge his eſtate before his Oy 
Co. L. 270. b. 

So, if a leaſe be for 10 years, remainder to B. for 20 years; B. 
may teaſe to the leſſee, and he ſhall have an eftate for 30 years. 


L. 273. . 


(0 2.) What not. 


But a releaſe will not be good to enlarge an eſtate, if there be ur 
apt words; as, if he in reverſion or remainder releaſes to his leſſee fo 
life, without more, he has no greater eſtate; for he had it for life 
before, and therefore his eſtate is not enlarged. Lit. ſ. 465. 

If he releaſes to his leſſee at will all demands. X. Cro. El. 268. 

So, if a man releaſes to his leſſee, the words do not make a greater 
eſtate, than if the ſame words were in a deed of the ſame eſtate ex- 
ecuted with livery. Lit. /. 465. 

5 therefore, if he — to a leſſee for years generally, he has 

only for life, without words of inheritance. Bid. 
e releaſes to his leſſee pur autre vie, he has it for his own life. 


Gor 273. b. 
So, a releaſe will not be good to enlarge an eſtate, if he to whom 


it is made has not a ſufficient eſtate ; as, if tenant by the curteſy 
| ages his eſtate, a releaſe to him, after the aſſignment, is not good, 


there be a privity between them. Co. L. 273. 4 
The he has an eſtate by efoppe!, and ſuppoſition of law; as, if an 
infant leaſes to B. for life, who grants his eſtate with warranty to A. 
who in a dum fuit infra etatem vouches B.; a releaſe by the demandant 


to B. does not —_— his eſtate, tho he is tenant in ſuppoſition of 


law. Co. L. 273. a 
So, if a releaſe be to a leſſee for year before his entry; for till he 


enters by force of his leaſe he has only an intereſſe . and cannot 
take a releaſe to enlarge his eſtate. Lit. J. 459. 

So, a releaſe will not be good to enlarge an eſtate, if there be not 
a privity between the releaſor and releaſee. 
As, if a man leaſes to B. for life, who leaſes for years to another ; 
a releaſe by the firſt leſſor to the leſſee. for years will be void to enlarge 


his eſtate, * . 275. . 80, 
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So, if a — in a tail leaſes for his own life, a releaſe . donor 
to the leſſee and his heirs does not enlarge his eſtate. Co. L. 273. . 
So, if a leſſee for 20 years demiſes to B. for 10 years, a releaſe by 
the firſt leſſor to B. does not enlarge his eſtate. Bid. 
So, if a leſſor releaſes to a tenant. by ſufferance, it is not good to 
en his eſtate for want of privity. Lit. ＋ 461. R. 2 Cre. 169. 


(D 1. . Releaſe, which enures by paſſing the Eſtate. 


S0, a releaſe of an eſtate may enure by way of paſſing the eſtate. 
As, if there are two parceners, and one of them releaſes all his 5 
right in the land to his parcener. Co. L. 273. b : 
So, if there are two joint-tenants, and one of them releaſes to 
his companion; tho? it does not make a degree. Bid. 

So, if a grant be to huſband and wife, and B. and their heirs, B. 
may releaſe to the huſband alone, or to the wife alone, and it will 
enure by way of paſſing the eſtate. Co. L. 273. b. R. 1 And. 45. 

So, if there are three joint-tenants, and one of them releaſes to 
one of his companions. Co. L. 273. b. 

So, if one joint-tenant r the eſtate # his companions with 
words of inheritance. Lit. 

So, if joint-tenants leaſe fe lite, and Xe ARES one of them re- 
Teaſes to his companion, or confirms his eſtate, the reverſion 1s veſted 
in the releaſee, and he ſhall have the rent or waſte, without attorn- 
ment. Lit. .. 574. 

If one joint-tenant levies a fine, or grants by the words dedi & 
concęſſi, to his r this will enure by way of releaſe, and not 
as à grant. R. Jon. 55. 

So, every conveyance by one joint-tenant to his companion enures 
by way of releaſe, and paſſes the eſtate, and the releaſee ſhall have 
the whole, as by the firſt feoffment. 2 Cro. 696. 

Tho' it be by way of uſe; as, if the one, by deed indented and 
inrolled, bargains and ſells to the other. 2 Cro. 696. R. Ray. 187. 
2 Sand. 96. 

Or, conveys by fine ſur grant and render. R. 2 Cre. 696. 


(D 2.) What ſhall be a good one. 5 
A releaſe, which enures by paſſing the eſtate, may paſs the fee 


without words of inheritance ; for he to whom it is made had an in- 


herizance before. Co. L. 273. b. 
So, if a leaſe be to two for years, the one may releaſe to the other 


- before entry. Co. L. 270. 6. 


Or, if the leaſe be to commencce at a future day, before the com- 
mencement of the leaſe. 
So, if the next avoidance be granted to two, the one may releaſe 
to the other before the church becomes void. Co. L. 270. 5 
90, if a parcener of a rent takes to huſband the terre-tenant, the 
other parcener may releaſe to her, and this enures by way of paſing | 
the eſtate, cho che rent be ſuſpended. Co. L. 273. ö. 


n (D 3.) What not. | 
W pang the eſte, ir her 


= rs 
be not a privity of eſtate ne, them at the time of the releaſe. | 


Co. L. 273. 6. 


[If a defendant, wks is ſued by 2 landbrd in the name of his 


tenant, procure a releaſe from the nominal plaintiff, the court will 
order the releaſe to be given up, -and permit the landlord to Proceed 
in his action. Dang. 407. ] 


(E) Releaſe of Perſonal Things. 
(E 1.) Of all Demands. | 


HE moſt beneficial ener which a man can have” b is a releaſe 
of all demands. Lit. ſ. $08 


By a releaſe of all demands, all actions real, perſonal, and mixed, : 
and all actions of appeal, and alſo all executions, are diſcharged. 


Lit.f. os. 

So, all covenants, perſonal or real ; as, warranty, Oc. bonds and 
contracts. Co. L. 291. 5. 

Tho' the warranty be future; for it binds his lands in præſenti. 


2 Cre. 170. 


All recognizances, ſtatutes-merchant, and ſtaple. Co. L. 291. b. 

All rents, ſervice, charge, ſeck, or annuities. Co. L. 291. 6. 
Lit. ſ. 510. 

So, common of paſture, and all profits aprendre. Co. L. 291. b. 

All conditions before breach, or perſormance, or after. Co. L. 
291. b. Per tuo J. Dal. 105. | © 

So, a right or title to land. Lit. ſ. og. 


And where there is debitum in præſenti, a releaſe of all demands diſ- 


charges it, tho' the money be not yet payable z. as, money to be paid 
at a future day, by a bond, covenant, or contract. 2 Cro. 300. 

80, where a rent does not attend the reverſion, but is in groſs, 
ſuch releaſe diſcharges all arrears, and all which may afterwards ac- 
crue. Cro. El.606. R. 2 Cre. 487. 2 Rol. 408. J. 15. Fer three J. 
1 Sid. 141. 


As, where a leſſee aſſigns all his term to 4. rendring 50/. per ann. 


to him; a releaſe ber all future payments; for it is due only 
by the contract. 2 Cro. 487. | 
But a releaſe of all demands by the king does not diſcharge a right 
or title. Co. L. 291. 6. 
So, where a thing is not payable directly by the contract, and is 


not yet due; a releaſe of all demands does not diſcharge 1 it; as, if 
upon a ſubmiſſion to an award by bond, c. money is awarded to be 


paid at a day after the releaſe. Semb. 2 Cro. 300. R. cont. Tel. 214. 

So, ſuch releaſe does not diſcharge rent incident to a reverſion, not 
due. Cont. 2 Rol. 408. J. 18. R. acc. Cro. El. 606. Per Hought. 
2 Cro. 487. Per three F. 1 Sid. 141. R. a. 1W.&M. B. R. inter 
Stephens and Snow, Sal. 578. 

Nor, a collateral covenant to be formed ; in future. K. 2 Cre. 1 70. 
R. 2 Mod. 281. | 

So, a releaſe of all demands to the. bail, before judgment againſt 
the principal, does not diſcharge the recognizance by the bail. R. 


2 Cre. 170. 
So, a releaſe of all demands by an huſband, does not diſcharge an 


fe to the wife before the en, to Pay her 405. per ann. after 
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the death of her huſband. R. 2 Cro. 222. Vet. 2 Vide Baron 


and Feme (K). 
So, a releaſe of all demands, in general words, ſhall be feſtrained to 
the particular occaſion; as, if an executor, upon payment to him of 


a legacy by the executor of B., releaſes all demands againit him as 
executor for any matter whatſoever ; this does not releaſe a debt due 


to his teſtator from B. K. 3 Lev. 274. Sho, 150. 3 Med. 277. 
Carth. 119. R. 2 Lev. 215. | 


So, if he had releaſed all demands generally. Per Holt, Sho. 1 55 
Or, all demands on the perſonal eftate ; for a debt does not bind it 
till Judgment. R. Sal. 575. 


(E 2.) Claim, Right, Ec. 


So, a releaſe of all claims extends to all demands. Co. Z. 291. *. 
So, all exactions ſecm equal to demands. Co. L. 292. a. 
A releaſe = all right extends to a title of entry. Co. L. 26 5. a. 
R. 8 Co. 1 
80, a 2 of all litle extends to a aright; in land. R. 8 Co. 1 53. b. 


(E z.) Actions, Qc. 7 
| By a releaſe of all actions, actions real, perſonal, or mixed, are are 
diſcharged. 
So, 8 for death, robbery, mayhem, c. Tit. ſ. 500. 
So, a ſcire facias upon a judgment or fine; for every writ, original 


or judicial, upon which the defendant may plead, is an action. Lit. 


J 505, 506. 
80, bk of ations diſcharges all cauſes of action. Co. L. 285. 4. 
A bond for payment of money at a future day; for it is debitum in 
preſenti, and a right to an action is in him, tho' he cannot have an 
action at preſent. Lit. ſ. $12. 
So, a releaſe by an executor before probate diſcharges an action, 
tho' he cannot have it; for the right is in him. Co. L. 292. 5. Vide 
Adminiſtration, (B g.) 
55 So, a releaſe by the N tho” he cannot have an action. Ca 
292. b. 
230, a releaſe of all quarrels Uiſcharges all actions and cauſes of 
action. Co. L. 292. a. 
Or, if he releaſes omnes Joquelas. Co. L. 292. 4, 
All ſuits, debates, or controverſies. Bid. | | 
80, a releaſe of all real actions diſcharges actions real or mixed z 
as, alſiſe, quare impedit, annuity. Lit. ſ. 492, 493. 
So, a releaſe of perſonal aFions diſcharges all perſonal actions, and 
y 2 in which damages were recoverable by the common law. 
9. L. 285. 
But a releaſe of al} aFions does not releaſe 4 Tight to enter, where 
envy is not tolled, c. Co. L. 286. a. _ 
So, a man may enter into land, or ”_ goods, &c. notwithſtanding 
a releaſe of all ations. Lit. ſ. 496, 7, 8 
580, he in remainder, a feoffee, or other not YTivy, ſhall not plead 
a releaſe of afions to tenant for life, c. Co. L. 285. b. 
1 a diſſeiſor cannot bar an afſiſe, by a releals of real actions. 
494: | 
So, 
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80, releaſes of perſonal aftions do not diſcharge real actions, in 

which damages are given by ſtatute, if they were not at the common 

hw; as, dower, mortd ancęſtor, aiel, entry ſur diſſeiſin en le per, &c. 


Co. L. 285. . . : 7 
So, in an aſſiſe by joint-tenants, a releaſe of perſonal actiont by one 


of them bars himſelf only. Co. L. 285. a. 


So, a releaſe of all actians before the day of payment of a rent, an- 
nuity, &c. is no bar to arrears afterwards due. R. Cro. El. 897. 
' So, if an agreement be, that A. ſhall releaſe the equity of re- 
demption, and B. ſhall pay for it 7/. A. releaſes the equity and all 
afions ; this does not diſcharge an action for the 71. R. 1 Sal. 171. 
[A remittit damna of ſo much is a releaſe for ſo much, and is like 
acknowledgment of ſatisfaction, and there need not be judgment gun 
eat fine die as to that part. Eyre v. Mount, H. 9 Geo. 2. B. R. H. 


207. e 
8. - (E 4.) Covenants | 
So, a releaſe of all covenants is a good diſcharge of a covenant be- 
fore it is broken, as well as after. Co. L. 292. b. A 
But if the leſſor, after aſſignment by him to another, releaſes all 


covenants to his leſſee, and afterwards the aſſignee of the reverſion 
brings covenant againſt the leflee ; ſuch releaſe before breach does 


not diſcharge the defendant ; for the leſſor, after the aſſignment, can- 
not diſcharge the action, which ſhall be intended to be founded upon 


a covenant in law. R. 2 Lev. 206, 7. 


vid: more. concerning Releaſe in Appeal, G1 2.)—Bail, (Q 7.)— 
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he Remainder-Man. ha 
Vids Receigty (A 2.—B 2.) Recovery, (B 7.) 
Croſs Remainder, 
Vide Deviſe, (N 14, 15.) 
_ Contingent Remainders. 
Vid: Blare, (B 16.) 
Veſted Remainder. 
Vide Eftates, (B 17.) 
R E M E D T. 
Vide Pleader, (C 56.) 


Other Remedy. 


Vide Abatement, (H 50. — Achion upon the. Caſe, (B 8.)—ASion upon the 
| Caſe upon Aſſumpſit (C). — For a Deceipt, (E g. — Appeal, (G 10.) 


RE MEM RHBRAN C ER. 
Of the Exchequer. 
Vide Courts, (D 12.) 
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R E MIT T E R. 


(A) Remitter; when it ſhall be. 


(Al.) If an antient Right and defeaſible Eſtate come {together by 
| | Deſcent. EG | 
R EMITTER is, when, an antient right in lands or tenements, 
> which is remediable, and a defeaſible eſtate or title, in the ſame 
tenements, come to the ſame perſon, without default in him, he ſhall / 
de remitted to his antient and better right. Co. L. 347. b. 
As, if tenant in tail makes a diſcontinuance, and rds difſeiſes 
l and dies, whereby 228 the tail and the de- 
eſtate in ee deſcend together to his iſſue; the iſſue ſhall 
be remitted to the eſtate · al. Li /. 659, | C 


- REMIT.TER. 
So, if tenant in tally after a diſcontinuance, dies without iſſue, and 


he in remainder enters, and dies ſeiſed, his iſſue ſhall be remitted, | 

R. Bend. pl. 34: N | h 
Tf the huſband Aeneas. ts land of his wife, and takes back an * 

eſtate to himſelf in fee, and dies after his wife, their iſſue ſhall be re- 5 


mitted. 2 Rol. 420. J. 17: 


So, if a ſubſequent right comes to a Formine; tho che 6 was 8 
alſo defeaſible. 2 Cro. 489. Vide pf. (B 1, 2, 3.) a | 3 
(A 2.) Or, the Right deſcends after the Eſtate. 8 
So, there ſhall be a remitter, if the right deſcends after the defea- „ 
ſible eſtate ; ; as, if tenant in tail enfeoffs his iſſue within age, and 
afterwards dies, the iſſue ſhall be remitted. Lit. ſ. 660. Hob. 71. 5 
Tho' the iflue came to his full age in the life of tenant in tail, and | 
did not waive the feoffment. Lit. /. 660. * 
If tenant in tail makes a feoffment to the uſe of himſelf for life, ſy 
remainder to his ſon in tail, with condition; the ſon breaks the con- 10 
dition, whereby the uſe and poſſeſhon accrue to his iſſue, and the 
father dies; the iſſue ſhall be remitted. R. 1 Leo. 91. fo, 
If tenant in tail enfeoffs to the uſe of himſelf for life, remainder to 
his ſon, (who is the iſſue in tail,) and afterwards dies, the ſon, tho b 
he takes the remainder by the ff. 27 H. 8. 10. ſhall be remitted by the 7 
deſcent of the right. 1 Leo. 91. Vide e poſt. (C 5, 6.) ** 
(A 3.) Or, the Eſtate after the Right. 9 
So, if a defeaſible eſtate comes to him after ſa deſcent of the right, rer 
he ſhall be remitted; as, if a diſcontinuee, after the death of tenant thi 
in tail, enfeoffs his iſſue within age. Co. L. 350. 4. 2 
c 
(A 4.) Or, by other Act of Law. 7 
So, if the diſcontinuee, being a woman, the iſſue in tail within age ; 
takes her to wife, he ſhall be remitted to the whole; for he becomes the 
ſeiſed in her right, and there are no moieties between them. Lit. 
665. (A 
| 7 8⁰5 if a . ſeiſed in right of his wife, aliens in fee, and b 
takes back an eſtate to him and his wife, the wife ſhall be remitted; | 
for the taking back of the eſtate ſhall be reputed the act of the huſ- os 
band alone, and not of the wife, who was covert. R. 1 Sid. 63. "hs 
So, if the diſcontinuee be diſſeiſed, and the diſſeiſor leaſes to the has 
huſband and wife for life. Lit. ſ. 678. 3 = 
So, if the alience makes a leaſe to the huſband and wife for their = 
lives, reſerving the reverſion to himſelf, it ſhall be a remitter to the = 
wife, and the reverſion ſhall be out of the leſſor. Lit. ſ. 666. C 
| So, if an eſtate be taken back to the huſband and wife, only for 3 
the life of che huſband. Co. L. 350. . 3 
Tho? the eſtate to them be by indenture. Co. L. 353. (vi 
Wy by fine; for the wife ſhall not be examined upon it. Lit.. dig 


85 if tenant in tail enfeoffs his iſſue within age, and his wife, 5 
and dies;; the iſſue ſhall be remitted to the whole, upon the death of or 
tenant in tail. Co. L. 351. 4. 1 

| 00 


So, if tenant in tail diſcontinues, and dies, leaving a daughter his 
heir in tail, who after full age takes huſband, and the diſcontinuee 
releaſes to the huſband and wife for their lives, the wife ſhall be re- 
mitted. ' Lit. ſ. 693.555 © 3 on herd fs 


So, if a huſband diſcontinues the land of his wife by fine, and the 


conuſee-renders to the huſband and wife, tho' this be error, and the 
fine may be avoided; for not being party to the original or conufance, 
the wife cannot take, except in remainder, yet ſhe ſhall be remitted. 
Co. L. 353. 4. Fide poft. [(B I.) | | won 

So, if the diſcontinuee makes a feoffment and livery to the wife 
without her huſband. Lit. /. 677. 


j I SR” ©. 
Tho' the huſband afterwards diſagrees to the feoffment, or the wife 


waives it after the death of her huſband. Co. L. 356. 5. 
So, if huſband and wife are tenants in ſpecial tail by a gift after 
marriage, by which they take by entireties, and the huſband diſcon- 


tinues, and takes back an eſtate to him and his wife, they are both 


_ remitted z for the one cannot be without the other. Lit. ſ. 672. 
So, ſince the ſtatute of uſes, if he takes back an Eſtate hy fine, or 
feoffment. R. Hob. 255. 1 Sid. 63. „ ts | 
So, if huſband and wife recover againſt leſſee for life of the huſband 
by writ of entry in the ps. Semb. per Dyer, Mo. 32. 
If tenant in tail makes a feoffment to th | 
and then to A. for years, and ſays nothing of the fee, and dies, by the 
deſcent of the reverſion the iſſue ſhall be remitted. 2 Rol. 419. J. 50. 
So, if the diſcontinuee makes an eſtate to the huſband for life, 
remainder to the wife for life, it ſhall be a remitter to the wife, when 
the remainder to her comes into poſſeſſion. Lit. ſ. 60. 
So, if tenant in tail leaſes to his eldeſt ſon for life, remainder to 


the younger, and the eldeſt dies without iſſue, the younger ſon ſhall _ 


be remitted by the accruing of the remainder to tim. Lit. ,. 682. 

Vide poſt. (C 5.) | Is ee RE Te Jy 
Or, if the heir of the diſſeiſor leaſes to A. for life, remainder to 

the difleiſee, he ſhall be remitted after the death of A. Hit. ſ. 683. 


(A 5.) And if Part of the Eſtate comes to the Right, it ſhall be 2 - 


Remitter for ſo much. 


So, if only part of a defeaſible eſtate comes to him who has a right, 
he ſhall be remitted for ſo much; as, if tenant in fail to him and the 
heirs of his body upon A. begotten, has a daughter, and afterwards 
has iſſue a daughter by another venter, and diſcontinues, and after- 
wards diſſeiſes the diſcontinuee, and dies, whereby the eſtate deſcends 
to the two daughters; the- daughter by 4. ſhall be remitted to a 
moiety. Lit. ſ. 662. Vide poſt. (C 4.) , 3 2 
So, if tenant in tail enfeoffs his iſſue within age, and B., and 
dies, the iſſue ſhall be remitted to a moiety. Lit. ſ. 663. of 
So, if difſeiſee, when his entry is congeable, takes back an eſtate 
(without indenture, or matter of record which eſtops him) from the 
diſſeiſor, he ſhall be remitted. Lit. ſ. 693, 694. 696. 
Tho? he takes but a leaſe for years. Lit. ſ. 695 


So, in a formedon by the iſſue in tail, if che diſcontinue diſclaims, 


or pleads non- teuure, it ſhall have the effect of a remitter. Lit. /. 
gt, 692. | | * . m 
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e uſe of himſelf for life, 
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(B) Remitter favoured by Law. 


1 (B 1.) And therefore i it takes effect; though the Eſtate which made 
the Remitter was voidable. | 


R EMITTER js favoured in law ; for by it the antient right is re- 


ſtored, which is the more worthy and more ſure title. Co. L. 348. 
| And therefore, if the defeaſible eſtate was obtained from an inte ant, 
or feme- covert, yet there ſhall be a remitter; as, if tenant in tail diſ- 
continues, and afterwards diſſeiſes the diſcontinuee, and dies; his 
iſſue ſhall be remitted, though the diſcontinuce was an infant, or 
covert, Co. L. 348. a. 


If a huſband diſcontinues the land of his wife, by fine, to A. who 


renders to the huſband and wife, tho? the fine be erroneous, (for the 


wife not being a party to the original, or conuſance, cannot take by 


the render a preſent eſtate,) ſhe ſhall be remitted. Co. L. 353. 
Vide ante, (A 4. ) 


If the diſcontinuee enfeoffs the wife, and BE PR 3 to her only, 


tho' the huſband afterwards diſagrees. Co. L. 3 56. b. Vide ante, 
(A.) 

If tenant in tail to him and the heirs females of his body diſcon- 
tinues, and takes back an eſtate in fee, and dies haying iſſue a 
daughter, and his wife privement enſcint, the ſon born afterwards ſhall 
not void the remitter to the daughter. Co. L. 357. a. 

So, if the diſcontinuee makes a fofinetit to huſband and wife, 
upon condition, it ſhall be a remitter to the wife, tho' the feoffor 
afterwards enters for the condition broken. Co. L. 357. b. Lit. ſ. 679. 

So, if tenant in tail enfeoffs his younger fon, and dies, and the 
younger ſon dies, his wife privement enſeint , the eldeſt ſon enters, 
and then the wife has a ſon born ; he ſhall not enter ; for the eldeſt 
was remitted. R. 1 And. 31. 


(B 2.) A Remitter defeats entirely the wrongful Eſtate. 


So, by the remitter the defeaſible eſtate ſhall be utterly annulled 
and defeated. Lit ./. 659. 665, 666. Vide poſt. (F,). 
And therefore if he who has a defeaſible - A * a common, 
rent, c. out of the land, and afterwards is remitted, the land ſhall 
be diſcharged; for the eſtate out of which it iſſued is totally de- 
feated. Lit. ſ. 660. 686, 687. 

So, if he annexes a condition, Cc. to the eſtate made by him. 


Lit J. 679. 


So, the remitter avoids all charges of a ſtranger or anceſtor, made 


after the commencement of the defeaſible eſtate. 2 Rol. 422. K. 


So, the eſtate, to which the remitter is, ſhall be ſubject to dower, 


ward, &c. as before. 2 Rol. 422. I. 15. | 

But an eſtate of the land itſelf, made by him who is remitted, as 
a leaſe for years, ſhall not be defeated by the remitter. Co. L. 349. a. 
Dy. 51. b. 2 Rol. 422. J. 30. 


So, other remedy for the rent, common, tc. is not taken away; 


for he may have annuity, &c. „ the remitter. 
Co. L. 349. a. 


(53. 


| (B 3.) And that preſently without Entry. 

So, the defeaſible eſtate ſhall be defeated without entry. Co. L. 
348. 4. R. 1 Rol. 260. Hob. 256. 2 Rol. 421. J. 30. 

For it ſhall be defeated immediately by the veſting of the eſtate 
which makes the remitter. Co. L. 354.6. 356. 6. Hob. 255. 

Tho it veſts by act of law, without the aſſent of the party. CG. 
I. 358. 5. 

Ss if the eſtate DO OY. he cannot waive the remitter ; for he ſhall be 
remitted nolens volens. R. 2 Cro. 489. For the benefit. of him- = 
remainder, otherwiſe not. 2 Rel. 422. J. 40. 

Tho! the antient eſtate and the laſt were both 3 he FPG 
waive the remitter, where it would be to the prejudice of another. 
Co. L. 387. Hob. 71. 255. Mo. 872. Per three J. Aen. 
cont. 2 Cro. 489. 2 Kol. 36. Vide Baron and Feme (T). 

So, if the remitter be prevented by the default of the father, his 
heir may be remitted; as, if the diſcontinuee enfeoffs tenant in tail, 
of full age, who ſhall not be remitted contrary to his own 2 yet bis 
iſſue ſhall be remitted. 


üer 


If huſband and wife levy a fine, and afterwards take back an eſtate = 


to them; tho the wife, being particeps by her examination upon the 

fine, cannot be remitted, her iſſue ſhall. Co. L., 3 5 3.5. V. ie Pot 
(C6) 

' So, if tenant in tail leaſes to his eldeſt fon for life, N to a 

younger ſon for life, and dies, and then the eldeſt ſon dies without 

iſſue, the younger ſhall be remitted, tho the eldeſt, who —_ the 


leaſe, could not. Lit. ſ. 682. 


-41Þ 4 ) A Remitter to the d remits to the Appendant. 


So, if a man be remitted to the principal, he ſhall be remitted to 
all things appendant, c.; as, if tenant in tail of a manor, with an 
advowſon, &c. appendant, enfeoffs B. who re-enfeoffs him, ſaving 
the advowſon ; the iſſue ſhall be remitted to the manor, and alſo 
to the advowſon. Co. L. 349. 6. 

So, if tenant in tail was diſſeiſed by A. who ſuffers an 1 uſurpation, 
and the difſeiſee enters, he ſhall be remitted to the manor with the 
advowſon. Co. L. 349. 6. 


(B . ) 15 the ee Eſtate, remits to him in the Reverſion or 
Remainder. a 


So, a remitter to a particular eſtate ſhall be a remitter to all in re- 
mainder or reverſion. Lit. ſ. 673. Hob. 255. Pol. 397. 
2 the remainder veſts by the ſtatute of uſes. 27 H. 8. 10. 
Hab. 256. 
So, if a meſne remainder be barred, it ſhall be a remitter to all other 


x remainders or the reverſion ; as, if 4. be tenant for life, remainder 


to B. in tail, remainder to 2 in tail, remainder to D. in fee, and A. 
is diffeiſed b to whom B. releaſes with warranty, whereby the 
eſtate-tail is LEE if A. afterwards re-enters, the remainders to C. 
and D. are remitted, tho? the diſſeiſor has a fee, determinable upon the 
death of B. without iſſue. Co. L. 354.6. 

So, if tenant in tail, remainder in B. in fee, diſcontinues, and 
afterwards takes back an eſtate — him in tail, remainder to the * 
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in fee, and dies, his inne ſhall be remitted, and the remainder to 7 ; 
' tho the remainder to the king be thereby deveſted. C5. L. 3 


But if tenant in tail dies after diſcontinuance, without 2 and 


| he i in remainder diſſeiſes the diſcontinuee, and dies without iſſue, he 
in the ſecond remainder cannot enter. R. Bend. pl. 34. 


| (©) When there ſhall be no RY 


(C 1.) To a bare Title. 


Bur à remitter muſt be to the antient right, and ſhall not be to 
a naked title; as, if a defeaſible eſtate be in him who has title to 
enter for a condition broken, he ſhall not be remitted to the eſtate 
which he had before the condition made. Co. L. 347. b. 2 Rot. 420. G. 
Or, if he has title to enter for mortmain. Co. L. 347. b. 348. a. 
Or, upon an aſſent to a raviſher; for it is a bare title of entry, for 
which no action is given. Co. L. 348. a. 


But if an infant makes a feoffment of the eſtate of 115 wife, and 


within age takes back to him and his wife; tho he had only a title to 
enter for his nonage, he ſhall be remitted. 2 Rol. 419. J. 30. 

So, if a woman enfeoffs A. and B. upon condition to re-enfeoff 
her upon requeſt, and takes huſband, and upon requeſt A. refuſes, 
but B. enfeoffs them of the whole, ſhe ſhall be remitted to the moiety 


of A. to which ſhe had title of entry for the condition broken. 


2 Rol. 41 9. 1.3 5. 
(C 2.) To an . Right. 


So, there ſhall be no remitter to a right for which the party has 
no remedy by action. Co. L. 348. a. 349. b. 


As, if B. purchaſes an advowſon, and afterwards ſuffers an uſurp- 


ation, and fix months paſs, and then the uſurper enfeoffs B. and his 


heirs, the heir of B. ſhall not be remitted ; for tho' he had right, he 


had not any remedy by action. Co. L. 349. b. 


- So, if tenant in tail enfeoffs B. of a manor with an advowſon, &. 
appendant, and afterwards B. grants to him and his heirs the advow- 
ſon, or other thing appendant, and he dies, his ifſue ſhall not be 
remitted till he re-continues the manor ; for there was no remedy by 
action for the advowſon, &c. till the manor was re-continued. 


Co. L. 349. b. 


8o, if he 3 a 2 and afterwards diſſeiſes the diſ- 


continue, and levies a fine, and dies within five years, the diſcon- 
tinuee may enter; for the iſſue is not remitted, his right being barred 
by the fine. R. Bend. pl. 156. Mo. 115. 1 And. 43. 

So, if there be a grandfather tenant for life, remainder to a father 


\ in tail, and they join in a feoffment with warranty, and the warranty 
deſcends with the right to the ſon ; he ſhall not be remitted, being 


bound by the warranty. K. 1 And. 286. 2 Rol. 421. J. 40. 


(C:3-) To a bare Rigi of Action. 


So, there ſhall be no remitter, where the party has no right but 
only to have an action; as, if tenant in tail ſuffers a common re- 


covery, which was erroneous, and afterwards diſſeiſes the recoveror, 


and his iſſue ſhall not be remitted ; for tho' he has a right to 
| | = have 


REM ITT-E Rc . 


have a writ of. error for reverſal of the recovery; yet, till the reverſal, 
he has no right to the eſlate-tail. Co. L. 349-6. | e 


(C 4.) If the Freehold does not accrue to the Right. 


So, there ſhall be no remitter, except where an eſtate of freehold 
comes to him who has the antient right; and therefore, if tenant in 
tail before the ff. 27 H. 8. 10. had made a feoffment to the uſe of him- 
{elf in fee or tail, the iſſue was not remitted. Dy. 24. a. litt 

So, there ſhall be no remitter till the freehold comes in poſſeſſion 
to him who has the right; as, if diſcontinuee of a huſband re-grants 
an eſtate to the huſband for liſe, remainder to the wife; ſhe ſhall not 

be remitted during the life of the huſband. Lit. ſ. 680. R. Hob. 71. 

If tenant in tail enfeoffs A. to the uſe of himſelf for life, and after- 
wards to A. till he raiſes 500/., and then to his ſon in fee, who enters 
aſters after the death of his father; he ſhall not be.remitted till 4. 
has levied the 500/. XR. 1 Leo. 7. e > E 

So, there ſhall be no remitter, but only as to ſo much as comes to 
him without his default; as, if tenant in tail to him and the heirs of 
his body by A. has iflue a daughter, and by another wife has iſſue 
another daughter, and then diſcontinues, and diſſeiſes the diſ- 
continuee, and dies, his daughter by A. ſhall be remitted only to a 

| moiety; for a moiety only deſcended to her. Lit. /. 662. - Vide ante; 
(A ;.) | 2s 1 5 
So, if tenant in tail enſeoffs his ifſue within age, and a ſtranger, 
and dies, tho' joint-tenants are ſeiſed pro indiuiſo of the whole, yet 
the iſſue ſhall be remitted only to a moiety; for he has no right to 
more. Co. L. 350. a. | | 201: 6 
If huſband diſcontinues, and takes back an eſtate to him and his 
wife, and to A., the wife is remitted only to a moiety. Lit. ſ. 676. 


(C 5.) If there was Default in him who takes the defcaſible Eſtate. 


So, there ſhall be no remitter, if he who has the defcafible eſtate _ 
was particeps criminis, and conſented to the making of the defeaſible 
eſtate z and therefore, if tenant in tail enfeoffs his iſſue of full age, 
and dies, the iſſue ſhall not be remitted ; for it was his folly to accept 

the feoffment. C3. L. 348. b. 350. b. N | 

Or, if the iſſue at full age takes the diſcontinuee to wife. Lit. ſ. 665. 

Or, if the ifſue joins withy his father in a diſſeiſin to the diſcor.- 
tinuee. Co. IL. 357. 6. 6 

If a ſtranger enfeoffs a tenant after poſſibility in remainder after an 
eſtate for life, and the leſſee dies, he in remainder ſhall not be re- 
mitted. 2 Rol. 420. J. 25. | | 4 

So, if a huſband and wife levy a fine to B. upon which the wife is 
examined, and afterwards they take back an eſtate to them, the wife 
thall not be remitted ; for by her examination upon the fine, ſhe 
became particeps. Co. L. 353. b. | 
| 25 if they make a feoffment to the uſe of themſelves. Semb. 
* | 

If a huſband diſcontinues the land of his wife, and A. diſſeiſes the 

diſcontinuce by covin of the huſband, and alſo of his wife, and makes 
= leaſe to them, the wiſe ſhall not be remitted. Lit. ſ. 678. 2 And. 39. 

Tho' the wife was not preſent, but only aſſented to the diſſeitin, 
tho” by ſuch aſſent ſhe be not a diſſeiſoreſs. Co. I. 357-6. N 
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. So, if be who has a right procures a diſſeiſin by A. ci whom 
he recovers. 2 Rol. 420. J. 7. 

Tenant for, life, remainder to 4. for 8 A. diſſeiſes the tenant 
for life, who dies; A. ſhall not be remitted. Cont. 2 Rol. 420. I. 3o. 
_ - So, if tenant in tail lets to B. for life, remainder to his iſſue by 
| deed, and the iſſue agrees to the remainder in the life of his father, 
by ſigning a counterpart of the deed, &c. the ifſue ſhall not be re- 
mitted, tho? the freehold is caſt upon him. Co. L. 359. b. 


If leſſee for life ſurrenders to D. in remainder, &c. and D. accepts 


: it, he ſhall not be remitted. R. Skin. 3. 63. 
80, if tenant in tail enfeoffs his iſſue and B. by deed, and makes 
livery to B. only, yet if the iſſue ſigns the deed, 


ſurvivorſhip. Co. L. 359. . 

So, if B. dics in the life of the tenant in \ tail, and the iſſue after- 
wards enters, and takes the profits. Lit. .. 684. | 

Or, agrees to the feoffment in the life of his father. Co. L. 359. 

If there be father, tenant for life, remainder to the ſon for life, 


remainder to the father in tail, and the father and ſon join in a 


feoffment to an uncle of the foo. who dies without ifſue, ſo that the 
ſon is his heir, he ſhall not be remitted during his life; for he joined 
in the feoffment. Dub. 1 Leo. 37. 


But if a party to a wrongful act, or an eſtate taken back, be an 


infant, or feme-covert, no default ſhall be adjudged in kin or her 
generall = Vide ante, (A 4.) 

As, if huſband, ſeiſed in right of his wife for the life of the wife, 
makes a feoffment to the uſe of the wife for life; upon the death 
of the huſband, ſhe ſhall be remitted. R. 3 Leo. 93. 


So, where an eſtate of freehold is caſt upon him or her by act of 


law, no default ſhall be adjudged in him or her; as, if a remainder 
was limited to him or her, without his or her aſſent, and the parti- 


cular eſtate determines. Lit. /. 682, 683. 1 Leo. 91. V. ide ante, 


(A4) 

So, if tenant in tail enfeoffs his ifſue and B. by deed, and makes 
livery to B. and the iſſue was not conuſant, nor took the profits in 
the life of his father, ke ſhall be remitted, if he ſurvives B. Lit. 
. 684. Or, if the iſſue was within age. 2 Rol. 419. J. 25. 

So, if a diſſeiſor lets to the diſſeiſee Gor life, by indenture, and 
makes livery, the diſſeiſee ſhall be remitted contrary to his accept- 
ance. R. Cro. El. 20. 


0 6.) 1 he takes by ff. 27 H. 8. 10. which executes the Uſei in the 
ſame Plight as it was limited. 


So, ſince the J. 27 H. 8. 10. if tenant in tail makes a feoffment to 


the uſe of his ifſue within age, and dies, the ifſue ſhall not be remitted 3 
for the ſtatute executes the poſſeſſion to the party in the ſame plight, 
manner, and form, as the"uſe was limited. Co. L. 348. b. Hob. 298. 
Dub. Dy. 23. b. 54. X. Dy. 54. b. 77. ö, 106. 1 Rol. 266. 

And tho! it be found by office that there was a remitter, it is of no 
avail. R. Dy. 106. 


Tho' the iffue takes by remainder i an uſe lite to him. Semb. 


Dy. 129. a. 


| fo, 


e ſhall not be re- 
mitted on the death of B., tho' the freehold is caſt upon him by 


4 — by * 
%* 


So, if the iſſue enters, and is ſeiſed by the f. 27 H. 8. he cannot, 
by the entry of the feoffees afterwards, be remitted. R. Dy. 330. a. 
But if the iſſue, in ſuch caſe, waives the poſſeſſion, and recovers in 


or medom againſt the feoffees of the tenant in tail, as he may, he ſhall 


— 


be remitted. Co. L. 348. 6. 2 Rol. 10. 


Or, if the iſſue takes by the feoffment to his uſe, and does not. 


bring formedon ; after his death, his iſſue ſhall be remitted ; for an 


eſtate in fee at the common law deſcends to him. Co. L. 348. 6. 


Dy. 54. I Leo. 11 2 | 

So, if the huſband makes a feoffment of the land of his wife, to 
the uſe of himſelf and his wife, ſhe ſhall be remitted ; for ſhe has 
her election to take by the f. 27 H. 8. or to enter by the 32 H. 8. 28. 
upon which ſhe ſhall be remitted. R. Dy. 191. 6. 

So, the ifſue of the ifſue, who takes by force of the ff. 27 H. 8. 
10, ſhall be remitted. Hob. 255. 1 Rol. 260. 2 Rol. 419. J. 435. 

So, if he who had a defeaſible eſtate as a verdict for him, tho? 
falſely, and he who has a right claims under the recovery, he ſhall 


not be remitted ; as, if a younger brother diſſeiſes his elder, and in 


an aſſiſe againſt him the plaintiff is barred by a falſe verdict, and 
before attaint the younger dies without iſſue, whereby the land de- 


ſcends to the elder ; he ſhall not be remitted contrary to the verdict. 


R. Dy. 5 2. 9 - b : 
But if tenant in tail levies a fine, or ſuffers a common recovery, 
which is a bar to the entail, the iſſue ſhall not be remit 


land afterwards comes to him. Vide ante, (C 3.) N 
Tho! the eſtate deſcends to the iſſue before execution of the re- 


covery. Co. L. 361. b Dy. 35. a. 


(C 7.) No Remitter to a Term for Years. | 


If lefſee for years, to commence at a future day, enters before the 
day, which is a difſeifin, and continues in poſſeſſion till the term 
commences, he ſhall not be remitted ; for the lav does not diveſt 
the fee, for a term, which is of no eſteem. 2 Rol. 420. J. 35. 


(D) The Grounds of a Remitter. 
1 principal caũſe for a remitter is, that there is not any per- 
ſon, againſt whom he, who has right, can ſue his action; for he 
cannot ſue himſelf. Lit. /. 661. | 
And becauſe he who has right cannot ſue, nor enter upon himſelf, 
the remitter has the effect which an entry, if it was congeable, would 


have, and reveſts the eſtate accordingly. Hob. 256, 257. 2 Rol. 37. 
And if he had but a right of action, by the remitter he ſhall be in, 


in the fame manner as if he had recovered. 2 Rol. 37. 


* 


(E) How it operates. 


17 diſcontinuee of tenant in tail enfeoffs his iſſue within age and B., 


and makes livery of the whole to the iſſue, he ſhall be remitted 
but for a moiety; for it operates as a feoffment in the firſt place, and 
then as a remitter. Co. L. 350. a. : > 

If a defeaſible eſtate deſcends to two daughters, and one only en- 
ters into the whole, and dies, her iſſue ſhall be remitted only to a 

| | > | moiety, 
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moiety, and the other moiety ſhall be recovered by a formedon by the 
other daughter. R. Bend. pl. 34. | 

But if the defeaſible eſtate deſcended to two daughters, of whom 
the eldeſt has the antient right, they take as tenants in common, and 
not as parceners; for there ſhall be a remitter for a moiety imme- 


| diately. Lit. J 662. 


(F) What Effect it ſhall have. 


BY the remitter, all eſtates made by him, who had the defeaſible 
” eſtate, are avoided. _© | : 
And therefore, if tenant in tail makes a feoffment to his ifſue, and 

dies, and his iſſue lets for years, and dies, whereby the iſſue of the 

iſſue is remitted, he ſhall avoid the leaſe, which becomes null without 
entry. 1 Ro/, 260. R. Lane, 94. N | | 
And tho” the iſſue of the ifſue accepts rent upon the leaſe, it does 

not affirm it; for it was abſolutely void by the remitter. 1 Kol. 260. 

R. Mo. 846. | | | 

S8o, if tenant in tail enfeqffs another to the uſe of himſelf for life, 

and afterwards to B. for years; his iſſue being remitted to the rever- 

hon by deſcent, ſhall avoid the term to B. 2 Rol. 419. J. 50. 

But if huſband and wife are ſeiſed to them, and the heirs of the 

body of the huſband, remainder to A., &c. and the huſband levies a 

fine and dies, the wife ſhall be remitted and all the remainders ; 

but upon the death of the wife, the effect of the remitter ceaſes. 
Hob. 257. | | ©: 5 8 

But if huſband and wife are ſeiſed to them, and the heirs of 

their bodies, remainder to A., &c. and the huſband levies a fine to 

the uſe of himſelf and his wife, and the heirs of their bodies, 
whereby they are remitted, and the remainders revived; if the wife 
dies in the life of the huſband, the remitter ceaſes, and the remain- 
der is turned to a right. R. Hob. 255. 5 | 

90, if tenant in tail diſcontinues, and is aſterwards attainted for 
high treaſon, whereby his eſtate and alſo the antient right of entail 
are forfeited to the king upon office found; yet if he dies before 
office, ſo that the right and eſtate deſcend to the ifſue who is remitted; 

by the oflice found the remitter ceaſes. R. Heb. 347. 2 Kol. 508, 9. 


Pal. 351. 1 Jen. 79. | a 


REMOVAL. 
Vide Franchiſes, (F 30, Sc.) 


Removal of a Replevin. 
Vide Pleader, (3 K 6, Ge.) 
3k Removal of a Record. 
Vids Record (G). 


re 
(A) Rent. 


. ENT is a ſum which the tenant renders out of the profits of 
R lands or tenements which he enjoys. Co. L. 142. 


(B) Reſervation. 


(B 1.) How it may be made. 


RENT may be reſerved annually, or every ſecond or third year, 
Co. L. 47. a 

So, it may be reſerved upon a leafe of lands by parel, or deed-poll 
Co. L. 142. b. 143. 

But if a man makes a feoffment, or a tenant for life, or years, 
grants all his eſtate, he cannot reſerve a rent without deed. 2 Rol. 
448. H. Lit. ſ. 215. | 

Nor, where a conveyance enures by way of extinguiſhment ; as, 
upon a ſurrender, releaſe, &c. 2 Rel. 448. J. 


(B 2.) By what Words. 
A rent may be reſerved by the word reſervands. Co. L. 47. a. 
Or, the words, reddendo, ſolvendo,  faciendo, & c. Co. L. 47. a. 
„ 
Inveniendo, dummodo, & c. Co. L. 47. a \ 
So, a demiſe, provided that the Me ſhall pay, is a good reſervation. 
FK. 2 Rel. 449. 1.35: 


r, if a man, in confideration of rent after A lets, and the 


leſſee covenants to pay ſo much rent, without any reddendum, it will 


be a good reſervation. R. 2 Rol. 449. J. 40. 


Bo, a deviſe upon condition that he pay yearly ſo much to A. will | 


be a rent to him, and not a ſum in groſs. R. 1 Leo. 137. | 
[So, a ſubſequent agreement may, by relation, operate to make a 


reſervation of rent operate from the beginning of the tenant's oc- 


cupation. Cowp, 762. 704-] 


4 (B 3.) Out of what Thing. 
Every rent ought to be reſerved out of lands and tenements, which 


are manurable, and upon which the leſſor may diſtrain. Co. L. 47. a. 


142. a. 
S8o, out of a demiſe of the veſture, or herbage of land. Co. L. 

47. 4. 142. As 

Or, grant of a reverſion, or epa for the poſſibility that it 
may come into poſſeſſion. Co. L. 47. 

Or, a conveyance by way of uſe ; foo by the Pe * H. 8. 10. the 
poſſeſſion is executed to the uſe. R. 2 Co. 54. 4. 72. 6. 2 Rol. 448. 
e. 2 Inft. 673. 

So, it may be reſerved upon A grant of a future intereſt. 2 Rol. 
446. J. 20. . 

But a rent cannot be reſerved out of an incorporeal inheritance; 
8 out of a common, advowſon, olkice, Sc. Co. L. 47. a. 142. a. 

44- 4. 8 | 
Or, 


| 


| 
| 
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Or, a fair, market, liberty, or other franchiſe, or privilege. Ca. I.. 
47. 4. 5 Co. 3. a. 85 l | . 
Or, out of tythes. Co. L. 47. a. R. 2 Rol. 446. J. 35. 
A corody, mulcture of a mill, c. Co. L. 47. a. | 
So, rent cannot be reſerved upon a releaſe of a right to land. Co. 
Li 244: 4655 i ; 2 5 
[A rent cannot iſſue out of a term for years; therefore if leſſee 
for years aſſign his term, he cannot diſtrain for rent. 2 Wilſ. 375.) 
If land and an incorporeal thing be demiſed together, rendring 
rent, it ſhall iſſue wholly out of the land in point of remedy. 


2 Cro. 453: 2 Rol. 451. J. 20. 
And if an incorporeal thing only be demiſed, the rent ſhalt not go 


to the grantee of the reverſion without expreſs words; for it is not 


incident to the reverſion. Co. L. 47. a 
Yet if rent be reſerved upon a demiſe for years of an incorporeal 


Inheritance, as common, tythes, &c. debt lies for it, in refpeCt of the 


contract. Co. L. 47. a. 
Otherwiſe upon a demiſe for life Er, 
[By the /. 8 An. 14. debt may be brought for rent on a demiſe 
for life. Co. L. 47. a.} | Fo 1 
So, ſuch rent deſcends to the heir with the reverſion. Sem. 


2 Sand. 304. Semb. Ray. 18. 


And, if the term be aſſigned, acceptance of rent from the aſſignee 
binds the leſſor. Semb. 2 Sand. 304. Ray. 195. 2 50 

So, if the demiſe was of a barn, or land, with tythes, and the 
tythes are evicted, the rent ſhall be apportioned ; for it was greater 


in reſpect of the tythes. 2 Cro. 473. 2 Sand. 304. 


(B 4.) Of what Thing. 


Rent may be reſerved not only of money, but alſo of any other 
profit, which lies in render. Co. L. 142. a. 


As, a roſe, pepper, comine, wheat, c. Bid. 
So, of a horſe, hawk, hen, capon, &c. Bid. | 
Of ſpurs, bows, c. Bid. a 1 
So, of a journey tempore meſſis, or labour by the leſſee, or with a 
horſe, Oc. 2 Sand. 165. 1 
But it cannot be reſerved of parcel of the profits demiſed; as, re- 


ſerving the veſture, or herbage of the land. Co. L. 47. a. 


(B 5.) To whom Rent ſhall be reſerved. 


If the reſervation of -a rent be general, the law generally directs it 
according to the intent and the nature of the thing demiſed. Per 


As, if tenant in tail demiſes for years, rendring rent to him and his 


| heirs, this goes to the heir in tail. R. 1 Vent. 162. 


If tenant for life, with power to make leaſes, demiſes, rendring 
rent to him, his heirs and aſſigns, it ſhall be adjudged to him in re- 
mainder. R. 8 Co. 70. b. I Vent. 162. 

If a copyholder, by licence, leaſes, rendring rent to him and his 
wife, and his heirs, where by the cuſtom the wife has her free bench, 
2 wife ſhall have the rent, as incident to the reverſion. R. 1 Vent. 
. | 
If leſſee for 100 years makes a leaſe for 50 years rendring rent 

| | | 5 to 


* 
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| (0 kink ani his heirs, it ſhall go to his executor or adminiſtrators 
Per Hale, 1 Vent. 162. EIT, | he, 


So, if a man ſeiſed in fee lets for years, rendring rent during the 
term to him, his executors and aſſigns, it ſhall go to his aſſignee, or 
heir; for the intent appears that it ſhall be paid during the term, 
and the law directs to whom. R. cont. 12 Co. 36. Geo. El. 217. 
2 Rol. 450. J. 30. 451. J. 10. Ow.g. ' But no mention in Roll. 450. 
and Owen, that the reſervation was during the term, and the caſe 2 Rol. 
451: is falſely reported, as appears -Latch, 99. 2 Sand. 370. R. acc. 
Cro. El. 832. $5 Co. 111. Mallorys caſe. Acc. Cro. Car. 289. R. 
Latch, 255. 264. R. per tot. Cur. 2 Sand. 370. 1 Vent. 148. 161. Ray. 
213. 2 Lev. 13. 55 RE hes 
| So, if a biſhop lets, rendring rent during the term to him, or his 
ſucceflors, in the disjunctive. R. 5 Co. 111. 6. 2 8 

So, if tenant in fee lets, rendring rent generally without ſaying to 
whom, it goes to his heir. Co. L. 47. a. Per Kingmill, 21 H. 7. 
25. b. Per Ch umiy, 27 H. 8. 15. a. Dub. per Knightly, 27 H. 8. 
16. a. Per two J. Dy. 45. a. Dub. 2 Rol. 450. J. 20. | 

Or, rendring rent to him or his heirs, in the disjunctive. Cont. 
Co. L., Ai | 1 | 1 | 

Or, to him ſo much money, and after his death a roſe, &c. to his 
heir. Co. L. 213. 3. | N 

So, a reſervation to the heir will be good, without reſerving the 
rent to himſelf; as, if a man lets for years to commence after his 
death, rendring rent to his heir. R. 2 Rol. 447. J. 10. Cont. Co. 
* 5. 143. 6. 213. 6. . 1 

o, if tenant in tail lets, rendring rent to his heir, it will be good; 
for he takes by purchaſe after the death of the donee. D. 2 Reb 
447. J. 15. Cont. Co. L. gg. b. Acc. Hard. go. 

So, if tenant in tail to him and the heirs male of his father, lets, 
rendring rent to him, his heirs and aſſigns, the rent ſhall go to the heir 
male of the body of his father, tho' he be not heir to the leſſor; for 
it is incident to the reverſion. R. Hard. 91. 95. 

But if a man lets, rendring rent to himſelf, without more, it does 
not go te his heir. Co. L. 47. a. Per Moile, Lit. cont. 10 Ed. 4. 
18. b, Dy. 45.,a. 2 Rol. 450. J. 25. 1 | 

Or, to him and his aſſigns. Co. L. 47. a. | 

Or, to him, his executors, and aſſigns, it does not go to the heir 
or executor, but determines upon the death of the leſſor. R. Ou. 9. 
on El. 217. 2 Kal. 450. J. 27. 12 Co. 36. Semb. cont. 1 Vent. 
161, 2. 1 „ | 

Or, to him and his aſſigns to have an Heriot, or 40 5. at the election 
of him, his heirs, or aſſigns. R. 1 Mod. 217. N 

Or, to him and his executors. Co. L. 47. 24. 

So, if the reſervation be during the term to himſelf and B. and 
the ſurvivor of them, it does not go to the heir; for the expreſs 
mention of him and B. ſhews the intent that no other ſhall have it. 
Per three J. Berkley cont. Cro. Car. 290. And upon error it was 
compounded. 2 Rol. 450. J. 50. Jon. 309. | | 3 

Let on a grant of copyhold, rendring to the lord ſo much rent et 
ſervitia conſueta, the rent goes to the heir. R. 2 Rol. 450. J. 40. 
Lin a * cannot be reſerved to a ſtranger. Co. L. 47. 143. 5a. 

it. /. 346. | T; | R 


oe „„ 2 As, 


* 


2 if a man reſerves rent to kimſelf and his wit it will be void . 


x 
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as to the wife. 2 Rol. 447. l. 32. Jon. 309 


So, if before the ſtatute V. 2. 13 Bu. I. oY had ade; a beofment | 


to hold of him and his wife. 2 Rel. 447. l. 45. 


So, if he reſerves rent to his heir, without ſaying to him and his 
| heirs. 


If he reſerves rent to him or his heir, it will be good to 5 for 


Co. L. 213. 5. 


his life, and void to the heir. Co. L. 214. 4. 


So, if a man, and B. his ſon, reciting that B. is his heir apparent, 
let for years, 'to commence after the death of the father, (who was 
ſole ſeiſed,) and rendring rent to the ſaid B., it will be void; for a re- 
ſcrvation to him by his proper name, and not to him as heir, is the 


ſame as if it was to a ſtranger. R. 2 Nol. 447. l. 20. 


Yet the king may make a reſervation of a rent to a Kranger- 2 Rol. 


447. I. 35. Semb. Co. L. 143. 6. 
So, a man may reſerve a rent to himſelf for his life, and a different 
rent to his heir. Co. L. 213. b. 214. a. 


(B 6.) Rent follows the Nature of the Land. 


' 


The rent reſerved follows the nature of the land; and therefore, if 
two joint-tenants let by deed-poll, or pas; rendring rent to one, it 
ſhall go to both. Co. L. 47. a. 
If two joint-tenants let by deed to A. rendring to them 10s. per 


ann. and only one ſeals the deed, the demiſe ſhall be but of a moiety, 


n only 5 5. per ann. R. 2 Rol. 453. l. 35. 


If a man ſeiſed as heir of the part of his mother lets, rendring 
rent to him and his heirs, it goes to o the heir of the part of the mo- 


ther. 


So, if ſeiſed of land of the nature of Borough-Engli 955 it goes ta 


Hard. go. 


the youngeſt ſon. Hard. go. 


| (B 7.) The Reſervation ſhall be certain. 
So, the reſervation ought to be certain; for if a man demiſes at 


will, rendring ſecundum ratam 18 J. per ann. quamdiu the demiſe con- 
tinues, it will be void; for it-does not appear what rent he ſhall pay 


in certain, or at what time. R. 4 Med. 79. 1 Sal. 262. 
S8, if the demiſe be of ſeveral houſes, rendring 5 J. rent, viz. for 


one houſe 20 5., for another 40 s., and for another 40 v., with a clauſe 
for re-entry upon non-payment of the ſame rent, or any part, it will 


be an entire rent, and the viz. cannot make a ſeverance. 
l. 30. 5 Co. 34. ö. R. cont. Mo. 52. 
But a leaſe of three manors, rendring for one 5 , for another 67. 


for another 10 J., with condition of re- entry for non-payment of any 

arcel, makes ſeveral . and ſeveral rents, for which there ſhall 
ſeveral avowries. 309. 2 Rol. 448. J. 20. | 
If a leaſe be by a rare fa 

wife for life, it will be : a reſervation during the life of the ſurvivor. 


d, rendring rent to him 


R. Mo. 876. 


$0, if a man demiſes for five years, rendring 100 J. to be paid by 
equal portions during the term, it ſhall he paid yearly, tho' that word 


G 8.) How the Rent ſhall be paid. 


Was s omitted. 980 449. J. 56. 


Co. 5 5. 
or life, nd to his 


2 Rol. 448. 


Or, : 


Or, rendring rent, to be paid at the uſual feaſts,” without ſaying 
Vvhich, it ſhall be conſtrued at Michaelmas and Lady-day. R. 2 Rol. 


o. J. 5. 
* to be paid at ſuch feaſts, without ſaying equally, it ſhall be paid 


equally. 2 Kol. 450. l. 15. 


Or, to be paid at ſuch feaſts, without more, it ſhall be paid yearly 
during the term. 1 Sid. 116. 3 59 

So, upon a leaſe, rendring rent to be paid quarterly, it ſhall be paid 
every quarter, tho' the quarters do not end at the uſual feaſts. 2 Kel. 
450. J. 7. : 1 ited 5 4 
(B 9.) At what Time. f : 
So, if a demiſe be, rendring rent at Michae/mas, or ſo many days 

after, it ſhall be paid at the laſt day, which is the legal time of pay- 
ment. R. 10 Co. 127. Vide poſt. (D 7.) | 

So, if the leſſor dies before the laſt day, the heir ſhall have the rent. 
N. CW H os nor 3 : | 

If he grants the reverſion to B. after M:chaelmas, before the laſt 
day, B. ſhall have the rent. 10 Co. 129. a. _ 

So, if a bond be to pay an annuity to B. for his life, at M:chae/mas 
and Lady-day, or in thirty days after ſuch feaſts, and B. dies after 
Michaelmas, . and within thirty days; the annuity determines, and 
there ſhall be no payment at Michaelmas. R. Cro. El. 380. 2 
80, if a leaſe be for fifty years, if the leſſor live ſo long, rendring 
rent at Michaelmas, or thirty days after, and the leſſor dies after 
Michaelmas within thirty days ; the rent for that payment is diſcharged 
by the act of God. R. 10 Co. 127. 2 Cre. 310. | 

If rent be reſerved, payable at ſuch a day, and the leſſor dies the 
ſame day after noon, it ſhall'be paid to the heir, or him in remainder, 
not to the executor; for it was not due till the laſt moment of the 
day. R. Sal. 578. : 3 

But if the tenant pays the ſame day before the death of the leſſor 
to him in remainder, the executor ſhall be aided in equity. R. Eg. 
Ca. (2d part of 2 Mod. Ca.) 21. 9; | | 

So, if the leſſee pays to the leſſor, or tenders his rent at any time 
of the day, or at Michaelmas before the thirty days after elapſe, the 
leſſor ought to accept it. 10 Co. 127. 6. | 

So, if rent be reſerved yearly during the term at Michaelmat, or 
thirty days, and the term ends at Michaelmas, it ſhall then be due 
before the thirty days, otherwiſe it would not be paid yearly. N. 
2 Cro. 227. 233. 310. Tel. 167. 1 Bul. 1. | 1 

So, if a demiſe be of a reverſion after a term for years, rendring 
rent yearly, cum reverſio acciderit, the rent does not begin till the term 
expires, . Dy. 377. er | e e 

So, if the reſervation be of an heriot after the death of the leſſee, 


or of a journey tempore meſſis, without limiting when the reſervation | 


commences ; the heriot ſhall not be paid, if the leſſee dies before the 
former term expires; nor ſhall a journey be performed till the re- 
verſion falls into poſſeſſion. R. per three J. Keeling cant. 2 Sand. 166. 

lf A. tenant for life, ſubject to forfeiture, remainder over to B., 
leaſe to C. for a term, and afterwards apprehending that he has for- 
feited, acquieſce in B. 's claiming and receiving the rent from C., his 
executor may, on ſhewing that he acquieſced under a falſe apprehen- 
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-fion, recover from C. the amount of the rent erroneouſly paid to 
B. Williams v. Bartholomew, C. P. I. 38 Geo: 3. 1 Beſ. & Pull, 326.] 


(C) The ſeveral Kinds of Rent. 


| (C 1.) Rent-Service. | 
(C 1.) What THERE are three kinds of regt ; rent-ſervice, rent- 
Hall be.] charge, and rent-ſeck. Lit. ſect. 213. t 
Rent- ſervice is when a tenant holds his lands by rent and fealty, 
or any other ſervice. Lit. ſect. 122. 213. | 


Before the /. quia emptores terrarum, 18 Ed. 1. if a man had made 


a feoffment by deed, or without deed, rendring to him and his heirs 
a certain rent, this was rent-ſervice. Lit. ſe. 216. 

So, if he had reſerved no rent or ſervice ; for the feoffee, of courſe, 
had held of him by the ſame ſervices by which he held of the lord 
paramount. Ibid. | 

But by that ſtatute it was provided quod feoffatus teneat de domino 
capitali, & c. and therefore now not any rent reſerved upon the feoff- 
ment; but the rent, which the feoffee pays to the lord paramount, is 
the rent-ſervice. Lit. ſect. 122. 140. 217. 

So, now if a man makes a gift in tail, leaſes for life, for the life 
of another, or for years, rendring rent, and reſerving the reverſion 
to himſelf, this is a rent-ſervice; for fealty is a ſervice incident to 

the reverſion. Lit. ſect. 214, 215. | | 

So, if he makes a gift in tail, without reſervation of any rent; for 
the donee ſhall hold of the donor in like manner as he holds over. 
Co. L. 143. a. 

_ - Otherwiſe, if he makes a leaſe for life or years, without a reſerva- 
tion. Co. L. 143. a. 7 | | 


So, if the donor or leſſor has the reverſion, tho' he has nog the 1 | 


- mediate reverſion; as, if he makes a gift or leaſe rendring rent, re- 
eg to another in tail or for life, the reverſion to himſelf. Co. 
N . 142. b. | 

S8o, if the donor or leſſor grants his reverſion to another, the 


tee has the rent as a rent- ſervice; for the rent is incident to the 


— 
reverſion. Lit. ſect. 228. 


lord of his tenant was reſerved for all ſervices, it is callèd a quit- rent; 
becauſe the tenant, in reſpect of it, is quit from other ſervices. 


And it may be reſerved from a freeholder or copyholder. 2 If. 19. 
And being uſually paid in ſilver, it was called white rent, and the 


rent paid in pepper, cummin, Qc. black rent. Ibid. | 
And when the rents of freeholders and copyholders are aſſiſed, or 


reduced to a certainty, by the lord of the manor, they are called rents 


of aſſiſe. Did. 


(C 3.) Fee-farm-rent.) If upon a feoffment the ſame rent be re- 
ſerved, which was paid upon a farm of the ſame land, or the fourth 
part of it, it ſhall be called a-fee-farm-rent. 2 Inf. 44. Co. L. 143-5 


And a fee-farm-rent does not in itſelf imply a power of diſtreſs; 


| yet, if a clauſe of diſtreſs be added in the deed, by which it 1s re- 
| ferved, it is not for that reaſon the leſs a fee-farm-rent. Fide * 
627. in the notes. | Re Os 


(C 5 Quit-rent and rent of afſiſe.] | If the rent reſerved by the 
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If the king grants land in fee-farm, without any reſervation of rent, 
the yearly rent ſhall be paid. Mo. 168. ; | | 
It he reſerves an expreſs rent, it will be a fee-farm-rent. Bid. 
The rent reſerved upon a farm by the king was uſually paid in pro- 
viſions for his houſe, till the time of H. 1. when it changed to 

money. Mad. 186. 3 

So, if the king reſerves a penſion, or one be granted to him out of 
land, it will be extinguiſhed by unity of poſſeſſion, being in the nature 
of a rent. Hard. 388. 1 . 5 

If land be granted in fee-farm, reſerving the whole rent to a ſtran- 
ger, it will be void. Mo. 168. . - 

But part may be to the king, and other part to a ſtranger. Mo. 
168. | 
If a fee-farm-rent be reſerved to the king upon condition of re- 
entry upon non-payment, and the king grants the rent to A. in fee; 
if the rent afterwards be not paid purſuant to the condition, the king 
ſhall not re-enter; for his grant to A. would be defeated. R. Cra. 
El. 69. l 
| All lands granted in fee-farm are held in ſacage, arid not in chivalry ; 
for the whole value is preſumed to be reſerved. Mo. 168. Mad. 
Form. Int. 8. | 

If a rent of ſo much a year be reſerved, bnt by the ſame deed the 
leflor agrees to allow ſo much at every payment for bringing the rent; 
this ſhall not be recouped as a diminution or alteration of the rent; 
but is a covenant for allowance. R. 2 Cro. 34. | 


(C 4.) Incidents to rent-ſervice.) To rent-ſervice diſtreſs is incident; 
for, for every rent-ſervice, a man may diſtrain of common right. 
Co. L. 142. a. Vide Diſtreſs, (A 1. Bi.) EY 

| So, rent-ſervice is incident to the reverſion; for if the reverſion be 
granted without ſaying cum pertinentiis, the grantee ſhall have the 


rent alſo. Co. L. 143. 4. 148. a. 


(C 5.) What ſhall not be rent-ſervice.] But a rent reſerved upon a 
leaſe at will is not a rent-ſervice, tho' the leſſor may diſtrain for it of 
common right. Co. L. 142. b. Ih e „ 

So, if a tenancy comes to the king by fine, Wc. the rent is not a 
_ rent-ſervice, but is diſtrainable of common right; for it is not the 
act of the lord, but of the tenant only. R. 1 And. 160. 

So, if lands, parcel of a chantry, are held by rent and fealty, and 
upon diſſolution, Qc. the king grants them, the patentee ſhall not 
hold of the firſt lord, but of the king; yet the rent-ſervice (before 
due) continues payable as a rent-charge difirainable of common right. 
R. 1 And. 45. Fon. 235, 6. e | 


7 (C 6.) Rent-Charge. | 
(C 6.) What ſhall be. Byreſervation.) A rent-charge is when rent 
19granted out of land which is charged with diſtreſs for the ſame rent; 
as, if a man, ſince the ft. quia emptores terrarum, 18 Ed. 1. makes a 
feoffment by deed, reſerving rent to him and his heirs, with a clauſe 
of diſtreſs. Co. L. 143. 5. Lit. ſe. 217. - ior 
| Pe gives in tail, or lets for life or years, remainder in fee. Lit. 
-- 217. | 5 CER mas 
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Be it by any deed, indented, or poll; for the feoffee, by his ac- 
ceptance, agrees to the rent. 05. L. 143. 6. 

So, if a man grants a reverſion or remainder of lands in foe, re- 
ſerving rent with diſtreſs. Co. L. 144. a. 

Or, conveys lands by bargain and ſale, or otherwiſe, by way of 
ule. Co. L. 144. a. Vide ante, 83.) 


(C 7.) By * . 80, a man may, have , a rent-charge by 


preſcription. L. 144. a. a 

(C 8.) By grant.] So, if a man grants out of ſuch land a certain 
rent with a 2 of diſtreſs. Lit. ſ. 218. 

Tho? he adds a proviſo, that it ſhall not charge his land; for chat 
would be repugnant. Co. L. 146. a. 

So, if a man binds his land to the payment of rent, it will be a 
rent-charge ; tho' there be no expreſs. grant of rent. Co. L. 147. a. 

90, if a man grants by deed, that A. may diſtrain ſuch land for a 
rent, it will be a rent-charge ; for the land is charged with it by way 
of diſtreſs. Lit. ſ. 221. 

Or, ſays that A., if he be not paid ſo much fer ann. ſhall diſtrain 
for it in the manor of D. Lit. ſ. 221. 

So, if he binds his manor with a rent to be diſtrained by the king's 
bailiff; for the king s bailiff is named but as a ſervant to him; and 
be who can do it by a ſervant, may do it by himſelf, or another. 
Co. L. 147. 4 
So, if he grants a rent out of B. and by the ſame or another deed 
grants that he may diſtrain for it in another land; ; it is a rent-charge 
which iſſues ſolely out of B., tho” a diſtreſs be in other land. Co. 
L. 147. a 

So, if he binds his land and goods upon it to the payment of a 
rent, it will be a rent-charge, tho' he ſays nothing of diſtreſs. Mid. 

So, if he deviſes a rent, with power to diſtrain for it at the uſual 
feaſts, it will be a rent-charge ; tho' no expreſs charge upon any land. 
R. Mo. 592. 

| Otherwiſe, if it was by deed; for a clauſe of diſtreſs only i is not 
ſufficient to create a rent-charge in a grant. Mo. 592. 

When the grantee may eleCt to take it as a rent-charge, or as an 
—_ ' Vide Annuity, (C 1, &c.) ' 

e grant be de qualibet acra terre meæ, a rent of 205. where he 
has twenty acres, the grantee ſhall have 20 /. per ann. Co. L. 147. b. 


If a bargainor and bargainee of land join in a grant of a rent 


thereout, before inrolment of the bargain and ſale, it ſhall be the 
grant of the bargainor, and the confirmation of the bargainee till in- 
rolment, and afterwards the grant of the dane and the con- 
firmation of the bargainor. Co. L. 147. 5. 

If the grant be out of a freehold, and term for years, it iſſues 
wholly out of the freehold only, tho the term is charged with diſtreſs. 
Co. L. 147. 6. 


And if he avows for a diſtreſs upon the term, he muſt plead the 


grant of rent out"of the freehold only. R. 7 Co. 24. 6. 

If the grant be of a rent out of a term to A. for life, he muſt 
plead the grant during the term, if A. lives ſo long; for he cannot 
ſay that he was ſeiſed of the reat for life. Co. L. 147. . N. 7 8 
25. 4. 


1 


If the grant be out of land to A. of a rent which he had by the 
grant of his father, it will be a grant of a new rent; tio he never 
had it by the grant of his father. 2 Ro/. 423. I. 1jſt. 

So, if a man recites a grant to A. of ſuch a rent for life, and after= 


wards grants the ſame rent after the death of A. to another for life, 


it will be a good 2 to the other, tho there was not any rent 
granted to A. 2 Kol. 424. l. 10. | | | 
So, if he lets for life, rendring 5 /. per ann. and afterwards grants 


the rent to B. for his life, to take out of the ſame land by the hand 


of the leſſee, or whatſoever hand the land ſhall come to; B. ſhall 


have the rent for his life, tho? the leſſee dies before him. 2 Rol. 424. J. . 


If a grant be of a rent-charge payable at Lady-day and Michaelmas, 
as afterwards expreſſed, and it is not expreſſed afterwards when it 
ſhall commence, the rent commences immediately. Semb. Jon. 344. 
80, if it be to commence as by deed ſhall be afterwards expreſſed, 


and not otherwiſe, and he does not make a deed afterwards ; per tus 


J. but per Crooke, it ſhall be void. 3 344. 5 

If it be to commence, as by deed afterwards expreſſed, and not 
otherwiſe, and by a ſubſequent deed he declares that the rent ſhall be 
paid, it ſhall commence at that time. R. Fon. 344. | | 

If after a grant of a rent-charge the grantor conveys his land to 
the king, remedy does not lie by diſtreſs upon the king. Sav. 125. 
But if the king grants the lands to A. the diſtreſs is revived, and 
the grantee may diſtrain for all the arrears. Semb. Sau. 125. 


(C 9.) A Rent-Seck. 5 
(c 9.) What ſball be.] A rent- eck is, when no diſtreſs is inciden 


to it; as, if a rent be granted by deed out of land, without a clauſe 


of diſtreſs. Lit. ſect. 218. 2 Ral. 423. J. 40. | 


Or, if a man, ſince the ff. Quia emptores, makes a feoffment by 


| deed, rendring rent without a diſtreſs. Lit. .. 217. | 3 
Or, gives in tail, or for life, remainder in fee, rendring rent, without 
mention of a diſtreſs. Lit. ſeck. 217. 

So, if the king grants lands, parcel of the duchy of Lancaſter, rend- 
ring rent, it will be a rent-ſeck, or in groſs; becauſe the tenure is 
of the king, and the rent is reſerved to him in right of the duchy, 
which makes it a rent in groſs. Mo. 166. = 
So, if a man binds his goods and lands in ſuch a ſum yearly if 
ſuch a condition be not performed; after a breach, it will be a rent- 

ſeck iſſuing out of the land, tho' there be no words of grant, or 
where it ſhall be taken. 2 Rol. 423. J. 42. : 

So, if a rent be granted to A. in fee, or for life, with power of 


0 


diſtreſs for ſo many years, it ſhall be/a rent- ſeck; for the freehold is 


Leck, and the diſtreſs is only appurtenant during the years. Co, L. 
147. 6. | | RE 5 | 

Or, if it be granted to two and their heirs, with powet of diſtreſs 
to one, it ſhall be a rent-ſeck for the whole; for it is entire, and 
cannot be ſeck to one and a rent- charge to the other. Cs. L. 197: 3. 
gel their grantee, or the ſurvivor, ſhall have it as a terit-charge. 


— a rent out of three acres, with diſtreſs to one, is a rent-ſeck. 
Or, out of one manor, with diſtreſs in another. 2 Rel. 423. J. 35. 
Vor. VI. P Or, 
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Or, out of a mill, percipiend. of hine and his: heirs ; for i it ſhall be 
- underſtood that it ſhall be. paid by him and his heirs out of bis mill. 
2 Rol. 423. 1. 46. 
So, if there be tenant by fealty and rent, WE,” grantee of the tent, 
faving the fealty to the lord, the grantee has the rent as Heal. 


ſect. 225. 


So, if the lord grants the fealty, ſaving to himſelf the rent, * 


| ſhall have the rent as ſect. Lit. ſect. 226. 2 
So, if a rent-ſervice is reſerved, and afterwards the land comes to 


the lord by the Hat. of diffolution, or other means, by which the 
tenure is extinct, ſaving the n it becomes a rent-ſeck. R. Jon. 
234, 5+ 

So, where a rent-ſervice - is reſerved, and afterwards the land is 
given to the king, or other lord, by act of parliament, by which the 
tenure is extinct, tho there be no ſaving for the rent, yet it continues 


as a rent-ſeck. Semb. Fon. 235. 


(D) Remedy for Rent. 
(D 1.) By Affiſe. 


JF a rent-ſervice or rent-charge be in arrear, the party has remedy 
by diſtreſs. Yide Diftreſs, (A 1, &c. BI, &c.) | 
So, every one entitled to an eſtate of freehold or inheritance, i in a 

rent-ſervice, rent-charge, or rent-ſeck ; if he be diffeiſed of it, may 

maintain an aſſiſe. Vide Afſiſe, (B 2, 22 * 

What ſeiſin is ſufficient for . an aſſiſe, or for making a 


Liſtreſs, vide Ser in (C, D, Fg 


D 2.) What ſball bs a diſſeiſin of it.] If a man obſtructs the 
means by which a rent may” be obtained, it will be a diſſeiſin of the 
rent. Co. L. 160. b. 

As, it will be a diſſeiſin of a rent-ſervice or rent- charge, if the 
terre-tenant, or any other, reſiſt, and will not ſuffer a diſtreſs for 
rent in arrear, by him who has right. Co. L. 160. 5. 

Or, makes an incloſure, by which he cannot come to diſtrain. Lit. 
ſe. 237, 238. 

- So, if he makes reſcous, after a diſtreſs taken. Bid. 

If a ſtranger makes reſcous in his name. 1 Rol. 658, J. 3 5. 

Or, makes replevin by writ or plaint. Lit. ſect. 237, 2 

Or, ene the title of the plaintiff for delay. Co. 25 160. 6. 
161. a. | 
If he vouches a record, and falls. Co. L. 160. b. 

So, if he foreſtalls, or obſtructs the lord, c. when he is going to 
the land to make a diſtreſs, with force or menace of life or member. 
i ſe. 240. 

3 $0, it will be a diſſeiſin of a rent- ſeck or rent- charge, if the terre · 
| tenant makes denial of rent in arrear, upon lawful demand upon 
land. Lit. ſe. 233. 238, 239. 

Tho' the terre-tenant be abſent from the land at the time of the 
demand; for that is a denial in law. Co. L. 153. b, 

80, cho the demand be but of one terre-tenant, it will be a denial 


by all. 2 Rol. 658. J. 27. | 1 


Cc.) 


* * * 
2 nnn N 7 > 
+ 

* 
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If by word of mouth he directs the tenant not to pay. Ray. 371. 
I he does not pay upon diſtreſs; for that is a denial. in law. 
1 Rol. 658. J. 15. 20. . | 
So, incloſure or foreſtalment, &c. from coming to the land to 
make a demand, will be a diſſeiſin of a rent-ſeck. Co. L. 161, 6. 

So, if the tenant pays his rent- to another lord by coercion of 
diſtreſs, it will be a difſeifin, if the lord pleaſes. Co. L. 323: 

But payment of rent to another by coercion will not be a diſſeiſin, 


but at the election of the lord. Co. L. 323 


So, denial of rent by him who is not terre-tenant, will not be a 
diſſeiſin. R. Jon. 414. | EN. e 5 
Or, if the refuſal does not appear to be upon demand upon the 


| land. Per three J. Cro. cont. for there being a refuſal, a demand 
| ſhall be intended. Fon. 414 | | 


So, a reſcous, replevin, incloſure, denial, &c. will not be a diſſeiſin 


before actual ſeiſin of the rent. Co. L. 161. a; Vide Seifin, (F 1, 


Cc.) | 5 
When a rent ſhall be apportioned, ſuſpended, or extinguiſhed, vide 


Suſpenſion. 
| (D 3-) Debt, Diſtreſs, or Re-entry. 
When there ſhall be remedy for it by debt or diſtreſs, vide Dett, 
(A 5. 7. Diſtreſs, (A 1, &c.) 


[By . 4 Geo. 2. c. 28. ,. 1. thoſe who hold over lands after the 


expiration of their leaſes or terms, ſhall pay double the yearly value, 
to be recovered in any of his Majeſty's courts of record by action of 
debt; and there ſhall be no relief in equity againſt the recovery of 


this penalty.) 


[But acceptance of ſingle rent is a waiver of the double rent. 


Coop. 245. 5 Burr. 2698. Daugl. 175. 1 I. R. 53.] 


[And by the ſame ſtatute, /: 2. as often as half- a- year's rent is in 
arrear, the landlord, if he has right of re-entry for the non-payment, 
may, without formal demand or re-entry, ſerve a declaration in eject- 
ment for the recovery of the demiſed premiſes, and recover judgment 
to hold them diſcharged of the leaſe ; provided, that the right of any 
mortgagee of ſuch leaſe ſhall not be barred, if within ſix months he 
pay all rent in arrear, and all coſts and damages.] 

[And provided, that if at any time before the trial of the eject- 
ment, the tenant or his aſſignee ſhall pay or tender to the leflor, Qc. 
- as rent in arrear, together with coſts, all further proceedings ſhall 

ayed. /.4.] | 1 

If — . be upon condition that he pay the rent, how remedy 

ſhall be by re- entry for the condition broken, vide Condition, (O 3, 


[By /. 11 G. 2. c. 19. / 14. where the demiſe is not by deed, the 


landlord ſhall recover a reaſonable ſatisfaction, in an action on the 


caſe, for uſe and occupation z and if in evidence on the trial of ſuch 
action, any parol demiſe, or any agreement, not being by deed, on 


which a certain rent was reſerved, ſhall appear, the plaintiff ſhall not 


be nonſuited, but it ſhall be evidence of the quantum of the dama es. 
[Tenant by parol demiſe from year to year, is within 11 G. 2. 

c. 19. and ſubject zo pay double rent, if he does not quit after hav- 

ing given notice, Timmins v. Rawlinſen, H. 5 G. 3. 3 B. M. 160g. ] 
iy | | P 2 A tenant 


/ 
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IA tenant from year to year of an houſe at a yearly rent, becomes 
a bankrupt in the middle of the year, and his aſſignees enter and keep 
poſſeſſion for the remainder of the year; the leſſor cannot maintain 
an action for uſe and occupation againſt the aſſignees, for the bank- 
rupt's occupation as well as their own, without proving their ſpecial = 
inſtance and regu for the 1 to occupy, during the time that 


elapſed before the bankruptcy. Naiſb v. „C. P. I. 34 Geo. 3. 
2 H. Bl. 3.90 | 
[An action for uſe and occupation may be maintained by a grantee 


of an annuity after a recovery in ejectment againſt a tenant, who wa 
in poſſeſſion under a demiſe from year to year for all rent in his 
hands at the time of notice by the grantee, and down to the day of 
the demiſe in the ejectment, but not afterwards. Birch v. Wright, 
B. R. M. 27 Gee. 3. 1 T. R. 378.) * N 

[By / 18. tenants holding the premiſes, after they ſhall have given 
notice to quit, fhall pay double rent.) | 

[If tenant gives parol notice that he will quit, it is ſufficient, and 
ſubjects him to double rent if he does not. 3 B. M. 160g.) 

[As to the remedy where goods are carried off the premiſes frau- 
dulently, vide ft. 11 G. 2. c. 19.] 


D z.) Demand, when necefſary.] But in all caſes of a ſubjeck, 
| Where an eſtate is upon condition to be void for non-payment of 
rent, the condition will not be broken, if the rent be not demanded. 
Co. L. 201. b. K. 2 Cre. 145. | 
Tho' it appears that the party was not ready to pay, if a demand 
been made. 1 Rel. 458. J. 17. 22. „„ 
Tho' the condition be upon a leaſe for years. R. Hab. 331. R. 


— | 5 
Ne upon a leaſe of tythes, or other incorporeal inheritance. R. 
0. 408. . | | | 
30, if there be a leaſe, and a nomine pœnæ for non-payment of the 
rent, the rent muſt be demanded before he is entitled to the nomine 
pene. 1 Rol. 459. 1.25. D. 7 Co. 28. b. R. Hob. 82. 133. Pal. 
208. | | | | — 
So, if there be a covenant or bond for payment of a ſum in groſs, 
if the rent be not paid. Per tao J. one cont. 1 Rol. 460. I. 5. 
So, upon a bond to perform all covenants, payments, c. in ſuch 
an indenture, he cannot aſſign a breach for non-payment of rent re- 
ſerved by the indenture, if he does not ſhew a demand of the rent, 
except where the defendant pleads performance. R. 1 Rol. 460. J. 20. 
Adm. Cro. El. 829. Cro. Car. 77. | 
- - So, tho' the bond be expreſsly to pay the rent, according to the 
tenor of the indenture. R. 1 Rol. 460. J. 50. - 
Or, to pay the rent, if it be demanded. R. 1 Rol. 46o. J. 45: 
So, if the king makes a leaſe, upon condition to be void for non- 
yment of rent, and afterwards grants the reverſion, the patentee 
mall not avoid the leaſe, without a demand of the rent. R. 4 C. 
73. a. Mo. 205. 5 Co. 56. 42. e | 
So, the king himſelf cannot avoid it without a demand, if the 
condition be expreſs for non-payment upon demand. Dub. Mo. 210. 


(D 4.) hen m.] But if the king makes a leaſe, upon condition 


to 


— 


1 Kal. 459. 32. D. 5 Co. 40. b. Dal. 4. 


- 


nn wy 


to be void for nan-payment of rent, generally, a demand is not ne- 
ceſſary. R. 4 Co. 73. a. Mo. 205. 5 Co. 56. a. 1 Le. 2. | 
_ So, it is not _neceſtary in the caſe of a ſubject, if the condition be 
expreſs, that it ſhall be void for non-payment without demand. 
So, debt lies for rent without a demand. R. 2 Ref. 427. L 30. 
Or, diſtreſs; for the diſtreſs itſelf is a ſufficient demand. R. 
Mo. 883. | 1 2 
[A terre-tenant, holding under two tenants in common, cannot 
pay the whole rent to one after notice from the other not to pay it; 


and if he does, the other tenant in common 8 his ſhare. 
T. R. 246. | 


Harriſon v. Barnſby, B. R. E. 33 Gee. 3. | 
| OR where the — — to pay ſuch rent. X. 
1 Rel. 459. J. 45. 52. | 

And debt upon a bond to pay ſuch a rent. R. Hob. 8. 

So, in debt upon a bond to perform covenants in an indenture, 
if the defendant pleads performance, the plaintiff may aſſign a 
breach for non-payment of the rent, without ſhewing a demand; for 


| if the defendant rejoins, that it was not demanded, it will be a de- 


parture. R. Cro. El. 829. 1 Rol. 460. J. 30. R. Gre. Car. 76. Hut. 
go. R. Hob. 8. ; | 

So, if a leaſe be, that upon non-payment of the rent at fuch a 
feaſt, there ſhall be a nomine pane of 40 6. for every day that the 
rent ſhall be in arrear; one demand is ſufficient to entitle to the 
nomine pane for every day. R. Pal. 208. | h 


(D 5.) How it ſhall be made.] The demand muſt be of the preciſe 


rent due; for, if he demands a penny more or leſs, it will be ill. R. 


1 Lev. 305. | | 1 
So, he ought to expreſs when it was due. R. Cro. L. 209. 1 Lea 


305. = | | 
Tho' the jury finds that nothing more is due than was demanded, 


it does not help, if the demand did not expreſs at what time due. 
R. Cre. El. 209. = | | = | 
So, if the rent be 7 J. per ann. and 3 JI. more was in artear, if he 


demands 10 J. in an entire ſum, it is ill. Per Rol. Al. 94. 


But a demand by attorney is good. | | 
Tho' he does not ſhew his name or authority. D. 3 Leo. 224. 


D 6.) At what place.} So, the demand muſt be made at the place 


| Where the rent is payable, if any place is appointed by the parties, 
tho! it be not upon t e land. Co. L. 202. a. * | 


If it be payable at one place or another, it ought to be demanded 
at both. Per two J. 2 Ral. 428. 1.36. 5 
If payable at or in the church of B. it ought to be within and 

3 _ church. 2 Rol. 428. J. 40. | 3 
payable to the biſhop at Exeter, it t to be at his palace 
there. R. 1 And. 27. . 4. | -_ IT | 
If no place of payment is expreſſed, the demand mult be upon 


the land. Co. L. 201. b. R. Yiv. 37. 5 55 
And at the moſt notorious place upon the land; as, if there be 


BIOS there, it muſt be at the fore orf of the houſe, Co. L. 


W If 
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If it be ifſuing out of a wood, it ought to be at the gate, or moſt | 


common way through the wood. Co. L. 202. a. | 
lf there be ſeveral places equally notorious, he, who demands, has 
election, at which he will make the demand. id. | 
If rent be reſerved by the king at the Exchequer, his patentee. muſt 
demand it upon the land. Co. L. 201. b. Sav. 131. s 
But if the king does not expreſs a place of payment, it ought to be 
paid to him at the Excheguer, without other demand. Co. L. 201. ö. 


If the demand be at the moſt notorious place, it is ſufficient, tho! 


there be no one preſent. Bid. | | 
Tho' a perſon be in the houſe, it is not neseſſary to go in. Bid. 
Tho? he be ready to pay at another part of the houſe, land, &c. 
Co. L. 202. a. | | | | | CT 
So, a demand at a place not the moſt notorious, will be no demand, 
jf it be traverſed. . Bid. e 
| As, if a demand be at a wood, where land was alſo demiſed, 
Poph. 58. 7 


If in a pit, or among buſhes, or in a common way upon the land. | 


* 58. OT, 
at a barn, when the leſſee is in another barn demiſed. Bid. 
Yet, if the party tenders his rent to the leſſor, &c. it will be well, 


tho” it was not in the moſt notorious place. Co. L. 202. a, R. 


5 Co. 114. 
(D 7.) At what time.) So, the demand muſt be continued by a 


| ſpace ſufficient for receipt of the money before the ſetting of the ſun - 


upon the laſt day appointed for payment, Co. L. 202. a. | 
If iſſue be, whether he continued half an hour before the ſetting, 


and it is found that he continued only a quarter, it is ſufficient, if 


that ſpace was ſufficient for counting the money; for this only is 
material. R. Cro. El. 209. 1 Leo. 3og. Tut. 1139. 


If payment be at Michaelmas, or twenty days after, the demand 


ought to be upon the laſt of the twenty days; for a demand at the 
feaſt is not ſufficient. Co. L. 202. a. R. Pl. Com. 172. b. Semb. 
Dy. 142. a. R. 10 Co. 127. 129. a. 1 Leo. 142. Tut. 1139. 
If a reſervation be of 20/. per ann. when demanded, the demand 
muſt be upon the laſt day of the year. Peoph. 37. 1 
If a reſervation be at ſuch a day, between four and fix poſt meridiem, 
a demand at five till fix is ſufficient, tho' he was not there at four 
o'clock. Cro. El. 15, 17 bet 


But a demand for diſtreſs may be at any time, where it is ſaid, that 


if it be not paid upon demand, he may diſtrain. Co. L. 202. a. 144. a. 
So, where payment is at Michaelmat, or twenty days after, a tender 
at Michaelmas prevents a breach of the condition. R. 10 Co. 129. 6. 
Or, at any time within the twenty days. 2 Leo. 130. 


Tho' he pays to a ſervant, who tenders the money to the leſſor be- 


fore the days elapſed. R. 2 Leo. 131. Cro. El. 48. 
So, if a reſervation be at Michaelmas, or ſo many days after, and 


a covenant to pay at Michaelmas, covenant lies, if it be not paid at 


the feaſt. R. 1 Rol. 431. J. 35. 
Or, if the reſervation be at Michaelmat, and if it be not paid at 
Michaelmas, or within forty days after, that the leflor ſhall re-enter 3 
the leſſor may have debt, or diſtrain for the rent, tho' the forty days 
WW not expired. 2 Lo. 13h 7 + | s.) 


& 
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4 '(D 8.) By Payment of the Sheriff upon an Execution. 


By the ff. 8 An. 14. no goods, on any meſſuage or lands, Ws. 
| leaſed for life, years, at will, or otherwiſe, ſhall be taken by virtue 
of any execution, unleſs the party at whoſe ſuit execution is ſued, 
before removal of the goods by ſuch execution or extent, pay to the 
landlord the arrears of rent, not exceeding a year's rent, due at the 

time of the execution. 1 | ; He oo 
And the ſheriff is empowered to levy the money paid for rent, and 
the execution money.” 1 „ e 

And if the ſheriff, upon demand of the rent, removes the goods 
taken in execution, before payment of the rent, an action lies againſt 
So, upon motion, the court will direct the ſheriff to pay the rent 
before the execution is completed. | „ BOTS OWRFs - 
[On an execution for coſts on judgment of nonſuit, ſheriff cannot, 
after he has received notice of rent due, remove the goods before he 
has ſatisfied landlord one year's rent; unleſs rent paid, ſheriff muſt _ 
quit; if he does not, action lies againſt him; or, on motion, the 
court will order reſtitution to the amount of the goods ſold, deducting 
_ coſts incurred before notice. Henchett v. Kempſon, P. 2 G. 3. 2 Will. 
140.] \ | | 4 

62 bill of ſale is a removal of goods taken by eri facias, and the 
ſheriff ſhall pay the year's rent out of the money levied. Barnes, 211.] 

[On an outlawry, cap. utlagat. and goods ſeized by proceſs ſtill re- 
maining in the ſheriff's hands, landlord ſhall have a year's rent. 
_ Greaves v. D' Acaftro, P. 1725, Bunb. 194.] * 

[The landlord is to have his year's rent without any deduQion. | 
Gore v. Gofton, M. 12 Ge. Str. 643.] | 1 5 

[An executor has the ſame benefit of the act as the landlord, for it 
is an intereſt veſted. Chace v. Chace, H. 2 Geo. 2. Fort. 359. 

But by a proviſo in the f. 8 An. 14. it ſhall not hinder the queen 
in the levying or ſeizing any debts, fines, penalties, or forfeitures 
anſwerable * majeſty; but the queen may levy, c. them in ſuch 
manner as if the act had not been made. | | 

[An extent againſt the king's debtor, teſte'd after the diſtreſs, takes 
place of the diſtreſs actually made, before ſale, but not after. Rex v. 
Cotton, T. 24 & 25 Geo. 2. Parker, 112.]) - 

[If goods are ſeized on an extent on an qutlawry, the landlord ſh 
not have the goods delivered to him, tho? he diſtrained before the ex- 
tent. Rex v. Southerly, P. 1716, in Scacc. Bunb. y.] WY 

[If extent iſſues againſt a tenant, and afterwards, but before the ex- 
tent is executed, the landlord diſtrains, and the inquiſition finds the 


| goods diſtrained to be in the poſſeſſion of the tenant, the landlord ſhall 


not have the beneſit of the fat. 8 Ann. Rex v. Pritchard, J. 1729, 
Bunb. 269.) | OD f | | 

[When there are two executions, the landlord ſhall not have a year's 
rent on each. Dad v. Saxby, M. 9 Geo. 2. Str. 1024.] 

[The graund landlord of a houſe is not entitled to a year's rent on 
90 — againſt an under-leſſee. | Bennet's caſe, M. 1 Geo. 2. 
Ot. 787. 1 - „ 
A. lets land to B. at 751. per anuum for one year; a few days be- 
fore the end B. ſays he can hold f no longer, but deſires as much as 
5 ens 8 : will 


EF” X N 1. 


will feed Extecn cows, which A. complies with, and demiſes alſo the 


houſe and garden; ſome months after, B.”s s are taken in ex- 
ecution, no part of the rent of 757. being paid; A. ſhall not have the 
76 on motion, and /emb. no rent under the 205 tho he proceed by 
action. Cool v. Cooks P. 1r Geo: Andr. 217. 

| [IF the money be levied by fale of goods taken in execution againii 


defendant, who was a tenant owing rent, after the landlord's death 


inteſtate, and before adminiſtration granted, the court will not order 
the ſheriff to pay the year's rent to the adminiſtrator afterwards. 


Waring v. — T. 4 Geo. Str. 97. 


„ landlord is obliged to demand the arrears before the remoral of 
goods, -or it is too late. Waring v. D T. 4 Geo. Wer: 97+ 


Foe 360. Darling v. Hill, P. 9 Gee. 2. B. R. H. 255.) 
Vide more concerning Rent, in Chancery, (4 N x, Er. 
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e . 15. 9—3 M25.) 
Avowery for 8 . 
| Rent of Aſſiſe. 
= 4 Vide Rent, (C 2.) 
Rent - Charge. 
N- D reſi, (B2.)—Phader, (3 K 18.)—Rent, (C 6. 


Fee-Farm-Rent, 
Vide Rent, (C 3.) 


: : Qiuit-Rent. 
_ Fide Rent, (C 2.) 


Rent-Seck. 
Fide Rent, (C g.) 


Rent- Service. 
Vide Diftreſs, (B 1. — Rent, (C 1, Ce.) 
REPAIRS. | 
vis Bg, (G 2.)—Pheader, (3 O 11 5 | 


Reparavit. 
Pide Pleader, (3O 15.) 


' Reparare non potuit: 
Vide Pleader, (3 O 17.) 


10, 11.) — Der, (A 5. 7. Forcible ry, D 9. 8 


0517 377 © Pads Pltents (F ry Oy 
Repeal of a Statute, 
Tide Parliament, (Ro.) 
2a Dt rk 5 
Nd Phader, (R 18.) | 


$ 


ye. EC ** — — * _ — 


NEF Nn f 


For iron of his mill. Did. | 3 | 
So, if cattle, after the taking, return to the owner, he may have 
| replevin for the wrongful taking. F. N. B. 6g. H. 

So, if cattle are taken damage-feaſant, and detained after ſufficient - 
among 8 he may have replevin for the wrongful detainer. F. N. B. 


30, if a cow, Cc. diſtrained, has a calf, Qc. replevin lies of the 
calf, Ge. F. N. B. 6g. D. Dal. 6s. 
So, if the meſne puts his cattle in the place of the cattle of the tenant _ 
peravail, as he may, he may hpye replevin for them, tho? they never 
Were diſtrained. Co. L. 145. b. 7 H. 4. 18. a. 
90, replevin lies, tho? there be an expreſs grant that the party max 
diſtrain and hold the goods againſt pledges, tall the 3 3: for 


oods cannot b be made irrepleviſable. Co. L. 145. 
5 [Whether 22 under a warrant of diſtreſs gi by com- 
miſſioners of ſewers may not be replevied while in the hands of the 


officer? Q. Pritchard v. Stephens, B. R. H. 36 Geo. 3. GT. N. 5a. 
| EC by the ſheriff or his g 
ths TEN , 

Uf they be actually replevied, and the proceedings in replevin be 
removed into B. R. Nis court will not quaſh gs wh ina 
ſummary way, but will leave it to the defendant in replevin to pus 
his obj ection on the record. Bid. 5 


2 [) By whom it lies. 


E who brings a replevin ought to haye the roperty of the cattle 
or goods in him. Co, L. 145. ö. 'F But 


2% REP LE VIN. 

But a "EF property is ſufficient? '-Co. L. 145. 5 | 

As, if goods be in his cuſtody as a pledge, or for the manuring of 
his land. Bid. 

So, a lord may have a replevin for the goods of his villein; ſor his 
Action of replevin amounts to a claim, and veſts the property in him. 
Ca. L. 145. 3. F. N. B. 6. 7. 

A huſband, for the _ of his vike, taken dum fola. F. N. B. 
69. X. 

An executor or —— 89 the ods of his teſtator. 1 Sid. 81. 


But if goods are taken out of the cuſtody of a villein by a treſpaſſor, 
the lord cannot have replevin; for — villein had but a a right to the 


goods. Co. L. 145. b. 
5 | (C) Againſt whom. 
Reviavns lies againſt him who takes the goods. | | 
Ang alſo againſt him who commands the . as Le 
treſpaſs. * 2 Rol. 43 1. l. 5. | 

Or, againſt both ae n A 

So, it lies a againſt him who takes damag! pn, if he detains th 
amends tendred. F. N. B. 69, G. 

But if there be a diſpute upon the ſeiſure of cattle in a highway, 
upon which application is made to 4. a ſtranger, who permits B. 
(upon ſecurity given to him to return the cattle to him who has right) 
to depaſture the cattle in the mean time till the conteſt is determined, 
and thereupon the ſervants of A. ſeize the cattle for the uſe of their 
Pong ; » "5 does not lie againlt . A., but he may plead non Nr 
K. 1 Le: 4 
„ * ſtays the cattle, paſſing thro⸗ his manor, till the conteſt = 

determined. Godb. 113. | 
| So, replevin does not lie againft him 25 takes goods beyond lea, 
tho he : terwards i imports the goods hither. Per Pal. Sho. 9 1. 


3 (D) When a Replexin does not lie. 


D UT. a yeplevin does not lie for g60. taken in execution. | 
Nor, for goods ſeized for a debt to the king, without command 
of the king, or of the barons of the Exchequer. Mad. 672. Et quia 


averia capta pro debitis noftris non ſunt replegiabilia niſi preceptum noſftrum y 
vel wh dn in *. wet 44 — 2 2 — 4 
Lond. in Wygernam. deliberari facias, &c. 4 
Hut a relevin lies againſt the king, if goods be i in his hands. Fer 8 
Hide, to the Lords, 3 Ruſb. 1 1261. BY 
So, a feplevin does not lie for goods ſeized by warrant of a juſtice 
of peace, upon a conviction for deſtruction of the game, r. Semb. v 
2 Mod. Ca. 208, 9. | | | 7 
Not for goods diſtrained on a conviction (for dear-ſtealing). Rex * 
v. Monkhouſe, P. 16 Ges. 2. Str. 1 184. =. 
[And 1 the under-ſheriff grants it, an Aschen ſhall go againſt i 
him. Bid. | 5 


Nor, for goods diſtrained for a fine impoſed on an officer by com- 
miſſioners of land-tax ; and if he takes out replevin, it 25 a contempt, 
and an attachment will be ed, Rex v. Ou T . 17% — 


14.4 , 


| S2VLiuvicdk. WW 
So, a replevin by writ ought not to be made before pledges found 


to the ſheriff. ' ide Pleader, (3 K 5.) MX. 

; [On a ftire facias againſt a ſheriff for not taking pledges, he muſt 

plead ad idem, Hayn v. Bigg, Fort. 331.) pn Bl PO NY ee rs 

So, the ſheriff uſually takes a bond. CCC 

And if upon ſuch bend the party in replevin does not enter his 
plaint in the county-court, the bond will be forfeiteeeeed. 

So, if afterwards he does not proceed in the proſecution. 

Or, if he be nonſuit, or has a verdict 1 him. Carth. 519. 
[And now by ft. 11 Geo. 2. g. 19. /. 23. meriffs and other officers, 
having authority to grant replevins, are to take a replevin-bongd, in 
every replevin in a diſtreſs for rent, from the plaintiff, and two re- 
ſponſible perſons as ſureties, in double the value of the goods dif- 
trained, conditioned for proſecuting the ſuit with effect and without 
delay; and this bond may be aſſigned by indorſement to the avowant, 
who may ſue on it in his own name.] | 
| [A defendant in replevin is entitled to an aſſignment of the replevins 
bond, if the plaintiff does not appear in the county-court, and proſe- 
cute the ſuit according to the condition, notwithſtanding the defend- 
ant has neither avowed, or made conuſance, he being deprived of the 
opportunity of ſo doing, by the plaintiff's neglecting to proſecute the 

ſuit. Dias v. Freeman, B. R. E. 33 Geo. 3. 5 T. R. 195.) 

[A defendant may ſue on the bond as aſſignee of the ſheriff in tie 
ſuperior courts, tho the replevin has not been removed out of the 
county- court. Bid. 5 1 | | 

[It not appearing in a declaration by the aſſignee of a replevin-bond 
that the plaintiff was the avowant or perſon making cognizance, the 
court of themſelves referred to the replevin-ſuit, it being of record in 
the court, and the declaration —— prout paret per recordum, &c. 
Barker v. Horton, C. P. E. 17 Geo. 2. Willes, 460.] 

[But if the ſheriff, c. omit to take ſuch a bond, an attachment 
will not be granted againſt him; the remedy is by action againſt the 
ſheriff, &c. Twells v. Colville, C. P. M. 16 Geo. 2. Willes, 37 5. 
2 Term Rep. 617. 5 
(An action will lie againſt the ſheriff for taking inſufficient pledges, 
and that without any previous ſcire facias againſt the pledges. Patti- 
ſon v. Prowſe, H. 13 Geo. 2. Bull. N. P. 60. 16 Vin. Abr. 400.) 

{In ſuch an action the plaintiff cannot recover damages beyond the 
value of the diſtreſs. Yea v. Cuthbridee, B. R. M. 32 Geo. 3. 4 Term 
Rep. 433-—Concanon v. Lethbridge, C. P. E. 32 Geo. 3. 2 H. Bl. 36. 
contra ; the court having decided that the plaintiff could recover dama- 

ges beyond the penalty of the bond, i. e. for more than double the 
value of the goods diſtrained.} . 

In ſuch an action he is liable in damages to the extent of double the 
value of the goods 8 but no farther. Evans v. Jrander, C. P. 
7. 35 Geo. 3. 2 H. Bl. 547. | 7 8 
I [Some evidence mult be given in this action by the plaintiff of the 

inſufficieney of the pledges; but very ſlight evidence is ſufficient to 
throw the proof on the ſheriff; for the ſureties are known to him, 
and he is to take care that they are ſufficient. Saunders v. Darling, 

C. P. T. 10 Geo. 3. Bull. Ni. Pri. 60.] | | 1 

[This action ought to be brought by the perſon making cognizance 

ere there is no avowant on the record. Page v. Eamer, C. P. H. 

39 Geo. 3. 1.Bef. & Pull. Rep. 378.] | But 


* 
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But if the plaintiff in replevin enters his plaint, and-afterwards is 
reſtrained by an injunction out of Chancery Al his death, whereby his 
plaint abates, the band will not be forfeited, R. Carb. $3. . 
[In debt on a replevin-bond, it is a bad plea, that defendant ap- 

at the county-court; he muſt follow-it, wherever-removed, to 
Sp"; the cauſe. Anon. Fort. 209. Nicols v. Newman, P. 3 G. 2. 
art. 301.] 

(In debt on replevin-bond, chat he had performed all conditions, is 
2 bad plea; he oa he did indemnify. . Jameſon, - 
. 11 005 2 3 ort. 210.7 go 
| t is brou eee not proſecu co 

court with effect, and defendant pleads he did room and * 
cute with effect, and plaintiff replies, he (preſent defendant) removed 

9 B. and was there nonſuited, the replication is 
Vangban v. Norris, T. $ Gen. 2. B. R. H. 137-] 


Vie more concerning Replevin i in County, Er. —Pfeader, En 
e e . 
Homine Replegiando, 
Fide Impriſonment, (L 4.) 
REPLICATION. 


Fide Afton upon the Caſe upon Aſfumpſit, (H 7.) —Arbitrament, (I 5,6.) 
A, (B 16, &c.)—Chancery (N — D 6.) — Par- 
Hamm, (L 24.) Pleader, 842. 37.—F 1, SM 3.—2E 4 

 —=2 L 4,—2W 19, 20. 22, 23. 25.—3 Y 6. 8, 9, 10, 11. 13, 14.— 
31 10.—3 K 24 25. Prerggative, (D 75.) 


a Double Replication, 
Vide Pleader, (F 16.) 


REPORT. 
Maſters Report. 
Vide Chancery, (W 2, 3.) 
REPRISAL S. 
7 ide Faun, G4.) 
REPUGNANCY. 


Fide Hbatement, ET ng ee! Sc. au, (K 10. 
ader, 23. 7 


REQUEST. 
Vide Condition, (L1 05 11. Y=Pleader, (C 69, 6 
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Se ooss. 
| (A) When it lies. 
| WHEN reſcous lies, or not, upon a diſtreſs, vide Diftreſs, 
(D 3, Sc.) 8 V 
Reſcous lies not only upon a reſcous of a diſtreſs for rent-ſervice, 
damage-feaſant, debt, or tax due to the king, (of which, vide in Diftreſ7, 
D 5.),) but alſo when a perſon * proceſs out of a court of the 
king, or other lord, is reſcued. F. N. B. 101, 102. Reg. 117, 118. 
So, if a perſon be reſcued, who is taken upon hue and crx, or other 
contempt. ' F. N. B. 102. Reg. 117, 118. WES) 
| Reſcous is, when a man lawfully arreſted, or taken, is ſet at large 
wrongfully. Co. L. 160. 6. # 
And lies tho? the proceſs be erroneous z as, if a capias goes before an 
original. R. Dal. 1. os cy et: 
, it will be a reſcous, if a ſtranger, of his own head, takes goods 
diſtrained by another; tho! the diſtreſs was wrongful. 1 Rol. 673. l. 48. 
If A. reſcues his own goods, for which there was no cauſe of diſ- 


treſs, and alſo the goods of a ſtranger, for which it does not appear 
whether there was cauſe of diſtreſs-or not. K. 2Cre.568, 


1 | 

1 (B) When not. 

. Bo it cannot be a reſcous, where the man ſet at large never was 
in cuſtody 3 for if the ſheriff, &c. be hindred from making an 

arreſt, an action upon the caſe lies, but not reſcous. F. N. B. 102. F. 

So, an action does not lie for a reſcue, where there was no cauſe 
of taking; as, if the reſcous be of a diſtreſs made for rent, where no 
rent was due. Co. L. 160.b. Vide Diſtreſs, (D 5.9.) | 

Or, if the rent was tendred before the diſtreſs made. Co. L. 160. 5. 

Or, the diſtreſs was made in the highway. Co. L. 160. b. 

Or, of goods not diſtrainable by law. Co. L. 161. 2. 
So, if a man takes the goods of B. and C. for a diſtreſs, together, 
here there was no cauſe for a diſtreſs; an action does not he, tho? 
Z. reſcues the whole. 1 Nel. 673. J. 47. Fo 

Or, the goods of his tenant and a ſtranger for a diſtreſs for rent, 
where no rent is due; an action does not lie, tho' the ſtranger reſcues. 
the goods of both. Qu. F. N. B. 102. E. 5 | £08 


oO (C) By whom ic lies. 


F a reſcue be made of a diſtreſs made by a bailiff, or ſervant of 
another, the maſter ſhall have re/covus ; and not the ſervant. 
F. N. B. 101. F. 5 hs ; 
So, if a man taken in execution be reſcued, the plaintiff ſhall have 
an action, and not the bailiff who arreſted him. Qu. F. N. B. 102. C. 
Reg. 118. 4. . R. per three F. two cont. Hutt. 98. Cro. Car. 109. 

So, the lord of aà franchiſe, or liberty, ſhall have an action for a 
reſcous done to his bailiff. F. N. B. 101. H. 102. B. 8 
But, if the * bailiff, or collector, arreſts, or diſtrains for 3 
duty to the king, he ſhall have an action qui tam; for the king cannot 

hare it. F., N. B. 101. G. H. 102. 4. B. G. | 80 | 


* 
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So, if a bailiff of a ſheriff diſtrains for the wages of a knight for 
pm and reſcous is made, he ſhall have an action, for the 
ight cannot have it; becauſe it is not a duty from any certain per- 
fa. FEAAB. road). -: ©: sf Th ROS 
So, a bailiff of a franchiſe. 


[ (D) Remedy for a Reſcous. 
1 D 1.) By Writ of Reſcous. 5 : 
FF * man reſcues goods diſtrained, or a perſon arreſted by another, 
he may have a writ of reſcous, quare cum ipſe bona, &c. diſtrixiſſet, 

& eadem imparcare voluiſſet, D. vi & armis reſcuſſit. F. N. B. 101. 
And he may join an aſſault upon his ſervant in the ſame writ. 
o 5 | 5 : 

[Writ of re/cous may contain alſo a continuance againſt the defend. _ 
ant. Barnes, 429.] | UF 


55 (D 2.) By Action upon the Caſe. 
So, if a perſon arreſted upon meſne proceſs be reſcued, an action 
upon the caſe lies againſt the reſcuers, by the plaintiff in the ſuit 
for he has the loſs, and no remedy againſt the ſheriff. R. 2 Cro. 
485, 6. 3 Bul. - 4 5 | | 
So, it lies by the plaintiff againſt the reſcuers, if the reſcue be after 
an arreſt upon a judicial proceſs ; for it is reaſonable that the plaintiff 
ſhould have his eleCtion to ſue the reſcuers, or the ſheriff; for per- 
haps the ſheriff is dead or inſolvent. R. per three F. tuo cont. Cre. 
Car. 109. Hut. 98. . 
And he may declare according to the truth of his caſe; as, that 
the reſcue was from the ſheriff's deputy. R. 2 Cro. 242. : 
[In caſe for reſcuing a debtor taken upon meſne proceſs ſued out of 
the Palace-court, it was holden not to be ſufficient ground for arreſt- 
ing the judgment after verdict, that it was not alleged that the cauſe 
of action in the inferior court aroſe within the juriſdiction, or that 
it was not alleged that the party below did not appear at the return of 
the writ. Bentley v. Dannelly, B. R. H. 39 Gee. 3.8 T. R. 127.] 
So, by the ,. 2 V. G M. C. 1. ch. 5. ſec. 4. upon pound- breach, 
or reſcous of goods diſtrained for rent, the perſon grieved may, b 
action on the caſe, recover treble damages and coſts againſt the of- 
fenders, or any of them, or the owner of the goods, if found to have 
come to his uſe, or poſſeſſion. Vide Diftreſs, (D 4.)—Pleader, 
28 29.) 5 1 | — 435 
' Bur if the defendant be reſcued upon meſne proceſs, and the ſheriff 
returns the reſcavs, an action upon the caſe does not lie againſt the | 
meriff. R. 3 Bul. 200. 2 Cre. 419. 486. Vide Eſcape (D). -W 


(D z.) By Indiftment. 


So, if a reſcous be made upon a diſtreſs, &'c. for the king, an in- 
dictment lies againſt the reſcuer. F. N. B. 102. G. 7 | 
An indictment for a reſcous will be good, tho' it does not ſay 
vi & armis; for reſcuſſit imports it. R. 2 Bul. 208. 2 Cro. 345. 473 

Tho! it does not ſay in what place the reſcous was, for it ſhall be 
intended where the arreſt was made. R. 2 Bul. 208, 2 Cro. 345 · 7 
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It it ſays, that by virtue of a plaint before the ſheriff, he was law- 
fully arreſted, it is-ſufficient, without ſaying, that it was by e 
for a good warrant ſhall be intended, if he was lawfully arreſted 

In an inAwens for a reſeue from the houſe of correction, it 
muſt appear for what the priſoner was committed there. Rex v. 
Freeman, P. 18 G. 2. Str. 1226. | | > 


4.) By Return of Reſcour. 

So, if a e be made upon me/ne proceſs, the ſheriff may return, 
that the defendant was arreſted, and ſeigſum reſcuſſit & non eft in- 
ventus, & c. Kit. 260. 5. R. 2 Cre. 419. Dub. 1 Fon. 201. >> 

Or, quod ipſe et alii, & c. reſcuſſerunt. Kit. 261. a. A 

So, the ſheriff may return mandaui ballivo, who returned a reſcous. 
R. 2 Rol. 457. 1.7. 10. DE | 2 52 

And in B. R. nandavi ballivo itineranti, who anſwered that he was 
reſcued. R. 2 Rel. 457. J. 5. : | oth Lo. 

But it is not good in C. B. for a rœcaus from the bailiff is a-reſcous 
from the ſheriff, and ought to be returned as ſuch. 2 Rel. 456.4. 50. 
R. Dy. 241. 4. Ns 1 „ 

| So; upon a fieri facias, a reſcous cannot be returned. R. Sho. 180. 


OD 5.) How it ſhall be returned.) The return of a reſcous ought to 
be certain; and therefore, if it does not ſhew that he was in his 
cuſtody, it will be inſufficient. e 15 
So, if it does not ſhew where he was arreſted; for perhaps it was 
out of the county. R. Yel. 51. Mo. 422. 77 FOR 
Tf it ſays, that a bailiff arreſted, and he was in cuſtody of the 
ſheriff, and reſcued out of the cuſtody of his bailiff, it is repugnant. 
R. Sal. 586. , | 4 
If it Fl 8, his father reſcued A. ſuch a day, and A. reſcued himſelf, 
without ſaying at what time, it is bad. R. 2 Bul. 137. 
If he makes the return of a bailiff of a franchiſe, he ought to ſhew 
that he had retorn. brevium. Cro. El. 581. „ | 
And that the reſcous was from ſuch bailiff. 1 
| — he ought to ſhew the time and place of the -reſcour. R. 
Toh JOS 1 | - | 
And that the perſon, to whom the ſheriff directed his warrant, was 
his bailiff. R. Sti. 155. | | 
And for what cauſe the warrant was directed to him. R. Sti. 15g. 
But it is ſufficient to ſay, that he made a warrant to arreſt, without 
ſaying /ub figillo, for the word warrant imports it. R. 2 Jon. 197. 
So, it is ſufficient to ſay that he was reſcued out of the cuſtody of 
a bailiff virtute warranti fibi fatti ; for this is out of the cuſtody of the 

* ſheriff. R. 2 Jon. 197. Adm. Sal. 586. R. 2 Lev. 28. 

That he was arreſted in com. predict., though it does not ſay inen 

—_ ; for it ſhall not be intended out of it, if it be in the county. 

» 4 Che . | : 

3 be was reſcued from A., bailiff of a liberty, to whom he di- 
rected his warrant, without ſaying, that he had retorn. brevium, for it 
ſhall be intended the bailiff of the ſheriff, and the words, of a liberty, | 

rejected. R. Cre. El. 781, + e,, 
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2 RE BSe Os. 
"That ſeveral /e re/cuſerunt, . 


Ft, Twiſden ; for it is in-the affirmative. _ 1 Vent. 2. | 
1 reſcued from the theriff, tho! taken by the bang. 


. 417. : 
it appear on the retura, that the warrant was to two, and the 


U 
arreſt by one only, yet the return is good; for it is no ion in 
what relates to public juſtice. Rex v. Roe, M. 3 G. St. 74 als 
[If on a return of a ry/cour of two perſons, it is only faid they could 
not afterwards be fork, (without 5 ying, nec eorum aliquis,) it is ill. 
er v. Tucker, M. 6 G. Str. 225. — 362. ] "ip 
{That the bailiff arreſted defendant, RE FOE 
{That the defendant being in my cuſtody, is ſufficient. #:d.] - 
IA return made by a /beriff that the perſon arreſted was reſcued 
-out.of the . cuſtody of the bail, is bad; MO > WY .of his 


own cuſtody. 2 Term Rep. 155.] 


(D 6.) Proceeding agen the reſcuer.] If a reſcous he ed 
an attachment goes againſt the reſcuer. 2 Cre. 419. 2 Vem. 175. 


Sal. 586. 

Erbe ſheriff's return of a reſcue 3 is of itſelf a conviction of areſcue, 
and proceſs immediately ifſues from the crown-office againſt the 
reſcuer. Rex v. Pember, P. 8 G. 2 B. R. H. 112.) 

IC. B. grants attachment againſt the reſcuer on affidavit, always ; 
B. R. ſometimes, but inclines to require a return. Sheather v. Hut 
AH. 9G. Grindney v. Toufter, Meare v. Gallard, H. 9 G. Taung v. 


Haine, T. 5 G. 2. Str. 531.] 
[The Exchequer will, on the return, make the attachment abſolute 


at firſt. William v. Zune, A. 1724, Bunb. 181.) | 

{The attachment muſt be returnable at 2828 — Rex v. 
Wilkins, P. 11 G. Str. 624.] 

And when taken, the uſual fine i in B. R. is four nobles upon each. 
D. 2 Fon. 197. Sal. 586. 

| [The fine 4s diſcretionary 3 Rex v. Elkins, M. 8 G. 3. 4B. M. 


129. 
2 Or, if he denies the fa upon interrogatories, he ſhall be diſ- 
| —_ ged. Sal. 586. 

On grilty On grily of « ro reſcue, returned, but in no other caſe of contempt, | 
be puniſhed without | being examined on interroga- 
por ag _— the return muſt not be traverſed. Rex v. Elkins, A. 
8 G. 3. 4iB. M. 2129. 
But he ſhall not be diſcharged upon affidavit. Sal. 586. 
[The reſruers, on ſubmitting to a fine, may be permitted to rea 
affidavits to he w there was no real arreſt. (Rox v. Minify, M. 12 G. 


Tor. 642. 
Or, the return may be tranſmitted to the filazer, and proceſs to 


outlawry go agaift the reſcuer. Sal. 586. 

But the: return in C. B. is traverſable. Dy. 212. but there in mum · 
Beld cont, and it is not now allowed. 2 Vent. 1 75. 

[Return of re/ſcour is not traverſable, and the reſcuer mult be 
+drought into court to be fined. Barnes, 429. 

So, in B. R. „Dub. Cro. Al. 781 

And after traverſe, he may be bailed. Dy. 212. 6. 

The refcuer taken ma na be admitted to give recognizance, to 75 
ſalitz return againſt ſhe Barnes, 439] (if. 


* 8 3 Pa oy” we a” A L 
La ad 8 ** * — * 6 1 
0 1 + R y Fay * N : * * T 


Ft thete is verdict for plaintiff, the recognizance ſhall be diſcharged. 
Barnes, 430-] ] | 1 RTE | 


D 7.) When it is not a good return.) But reſcous is not a good re- 
turn upon a judicial proceſs; as, upon a capias ad ſatisfaciendum, or 
rapias utlagatum ; for the ſheriff niay take the poſſe comitatus. R. 
2 Cro. 419. | „ | 3 e 

Nor, a reſcous of goods taken upon a fieri faciar. R. 2 Rol. 459. 
J. 30. R. 2 Sand. 344. R. Lit. 296. [For ſheriff may raiſe poſſe 
comitatus. Barnes, 430.] . 8 | 

. Vide more concerning Reſcous, in Diſtreſs, (D 3, &c.)—Fuftices 
 (R).—Pleader, (2 8 29.) | | 
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RESERVATION. 
Vide Rent, (B 1, &c.—C 6.) 
inner 
Vide Efgliſe, (N 4-)—Pleader, (2 8 23.) 
RESIDUARY LE GATE. | | 
Vide Chancery, (3 G 7.) | | 1 | 
RESIGNATION. Al 
Vide Eſgliſe, (N 2.)—Franchiſes, (F Zo.) | 
RESPONDEAS OUSTER. 
Vide Abatement, (I 14.) 
1 R ESTITUT ION. | 
Vide Chancery (4 M). Forcible Entry, (D 5, &c.)—Fuftices (2 A). 
Reſtitution of Temporalties. 
Vide Prerogative, (D 24.) 
"RESTRAINT OF TRADE. 
| Vide Trade, (D 4 Sc.) 
RESULTING USE 
Vide Uſe, K 3.) 
 . RESUMMONS. 
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RESUMPTION. 
Fide Parliament, (H 21.) 
. ** AIN E R. 
Fide  Fuftices of Peace, * 58.) 


R E- TAK ING. 
Vide Eſcape (E). 


R E F O R N. 


(A) Return of Writs and Proceſs, to whom it belongs, 


HE return of all writs and proceſs, of right, belongs to the 


ſheriff within his county. Skin. 414. 

And the king cannot grant to any other to have retorn. brevium in 
| a county. 2 If. 452. 1 Vent. 406. 

A ſybſequent ſheriff may make a return of a writ delivered to his 

predeceſſor; for it is not directed to any one by name. 1 Sal. 266. 

And if the king grants the return of writs in ſuch a precinct to 
another, the ſheriff remains officer to the court, and the grantee is 
but a bailiff of a franchiſe, and ought to make a return to the ſheriff. 

1 R:l. 119. 

But by preſcription, or the king's grant, a hundred, or franchiſe, 
may have retorn. brevium within their JE 1 Vent. 405. R. 
1 Kol. 119. | 

So, a biſhop. 2 Rel. 202. J. 40. 

So, an honour. Hard. 423. 

So, the lord of a manor. R. Hard. 423. 


A grantee of retorn. brevium ſhall have the execution thereof as 


incident, tho' it be not expreſſed. R. 1 Vent. 405. 


[By 13 G. 2. c. 11. /. 6. the ſheriff, at the requeſt and coſts of the 


lord of a franchiſe, having return of writs, ſhall appoint a deputy to 
reſide in or near the ſame, who, on receipt of proceſs, ſhall iſſue his 
warrant to the lord of the franchiſe to execute the proceſs.] 


(B) Remedy for entring a Franchiſe, 
(B r.) When it lies. 


F a ſheriff enters the franchiſe of him who has retorn. * to 

do execution, &c. an action upon the caſe lies againſt him- 
1 Vent. 406. R. Sho. 18. 

And it is not neceſſary to ſhew a title to relies. brevium in his de- 


claration; but it is ſufficient to ſay, that he was ſeiſed de officio bali 


libertatis, ad as bailiff had a right to the return. and execution, 2 
R. Sho. 18. Vide Pleader, (C 39.) 


So, he need not ſhew that the ſherif had notice of the grant; for 


it 48 upon record. K. 1 Kol. 119. . 
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(B 2. ö When not. 


| -(B 2 WW here the ſheriff enters with a non omittas. ] But upon de- R 
fault of the bailiff, c. the ſheriff may enter a franchiſe; and there- 
fore, if the bailiff of a franchiſe does nothing upon the ſheriff 's 
mandate, a writ goes to the ſheriff _ non omittat propter "_— 
libertatem by the common law. 2 Inft. 4 
And this is now confirmed by the J. 8 23. 13 Ed. 1. 39. | 
Sq, if the bailiff of a franchiſe makes an inſufficient return. 
2 Lift. 453. 
[If ſheriff's Mandate to bailiff of a liberty leaves a blank for name 
of liberty, cap. ad reſp. ſhall be quaſhed, unleſs bail is put in. 


Barnes, 416.] 


(B 3.) Where he enters without a non omittas.] So, by the ff. 
Merl. 7 5 3. 21. and the /. W. 2. 17. if the bailiff of a franchiſe 
does not make replevin, nor anſwer, the ſheriff may enter the fran- 
chiſe without a non omittas. F. N. B. 68. F. 2 Inſt. 140. 194. 

So, if the king be party, the ſheriff may enter the franchiſe with- 
out a non omittas'; as, upon proceſs againſt a felon, Pl. Com. 216. a. 
1 Vent. 406. 

Or, the proceſs for the king ſhall be with a non omittas. Semb. 

Pl. Com. 216. a. 

So, where the ſheriff acts as a judge; as, upon an inquiſition for 
waſte ; for by the ſtatute he is commanded quod ay ad locum vaſta- 
tum. I Vent. 406. 

So, upon a writ of inquiry of damages for it is an inqueſt of 
office, and no venue is neceſſary, R. 2 Rol. 461. l. 50. Hob. 83. 


(C) Return how made. 
(C 1.) At what Time. 


Tur return of a writ ought to be made before or upon the day 
of return named in the writ. Mod. Ca. 148. 159. 196. 250. 

But a return which appears to be made after the day of return is 
bad. Mod. Ca. 148. 159. 196. 250. 

80, if the day of the return be Sunday, and the return appears to 
be made by the record upon Tref. Trin. which is a Sunday, it will be 
bad. Mod. Ca. 148. 159. 196. 250. 

And in ſuch caſe it cannot be made upon a ſubſequent day. 
K. Mod. Ca. 148. 159. 

And the court will take notice of the defect, without aſſignment 
upon record. R. Med. Ca. 196. 

(If a writ is returnable at a return-day, and not a day certain, the 
ſheriff need not return it till quarto die po off. Makepiece v. Dillon, 
H. 8 G. Fort. 363.) 

[A bill of Middle by may be returned the day on which it is ſued 
out. Oxlade v. ' Davidſen, J. R. E. 32 Geo. 3. 4 J. R. 610.] 


(C 2.) In what Manner. 


ua the n return Wa to be under the name of the proper officer. 


Is 
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By the f. 12 Ed. 2. 5. the ſheriff ſhall put his name to the return, 
that the court may know whoſe return it is. 

And in Londen, where there are two perſons, both ought to put 
their names; for they are but one ſheriff. ' Hob. 70. 39 H. 6. 4. 
So, if a return be by coroners, all ought to ſign it. Hob. 70. It 

ought to be in the name of all. R. 39 H.6. 41. Vide infra.” 
Bus if the ſheriff does not put his name, the return will be good, 
and the ſheriff ſhall be amerced. 1 Leo. 139. Semb. cont. Hob. 70. 
Dub. Dal. 68. Ts | | 
So, in the pleading of a return the name of the fheriff need not be 
mentioned. R. 1 Leo. 139. OR” 
So, if a return be in the name of the ſheriff, by him who is not 
ſheriff, it cannot be aſſigned for error, tho? the court, upon complaint 
w/e irregularity, will give time to the ſheriff to diſavow his return. 
1 Sal. 265. | 0 5 : 
90, if a return be by coroners, it is ſufficient to have the name of 


office, without their proper names. R. Cro. El. 703. Mo. 548. 


So, if a return be but by one coroner, it ſhall be helped as an in- 
ſufficient return. R. Hob. 70. | | 
So, now by the ff. 2x Jac. T. 13. the want of the ſheriff's name 
ſhall be aided. Vide Amendment, (G 1, 2.) F 
So, if a new ſheriff returns a writ, with a return made by his pre- 
deceflor, which concludes, A. B. late ſheriff, it will be good; for the 
_ ſheriff need not mention his office ; for his name and ſurname are 
_ ſufficient, and then if he adds late ſheriff, it does not prejudice. R. 
Cro. Car. 189. 570. . | 5 8 | 
90, if the ſheriff indorſes, and does not ſubſcribe his name, it is 
ſufficient. R. Carth. 56. 1 285 
If he indorſes his name A. B. Mic. for Mil. it fhall de amende& 
Dub. F. g. 5. ; Des 
[He may make and deliver the return of the writ anywhere. 
1 Wil. 328.) | | „„ 
II a writ is directed to Henry Earl of Litchfield, and it is returned 
by George Henry Earl of Litchfield, it is good; for there can be but 
one Earl of Litchfield, and therefore a variance of the Chriſtian nam 
is not material. Ingoal/by v. Martin, T. 6 G. Str. 316.] . 
[By flat. 20 G. 2. c. 37. the ſheriff ſhall, at the expiration of hi; 
office, turn over to his ſucceſſor all proceſs unexecuted, who ſhall 
execute and return. Sheriff neglecting to turn over, liable to make 


ſatisſaction to party aggrieved. 


(D) Return in Excuſe. 
(D 1.) Tarde. 


A Return ought to ſhew obedience to the writ, or 2 good excuſe 
for his omiſſion; as, he may ſay, guod breve adeo tarde ven 
quod exequi non. potuit. PE ; | : 
But by the /. V. 2. 39. the plaintiff or dcmandant may require 
a bill from the ſheriff upon the delivery of the writ to him, in the 
county, or upon record, and then an action will lie againſt him, if 
he returns tarde. 2 Inf. 452. | 
So, tarde is not a good return upon a capias ad reſpondendum. 


So, 
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So, the ſheriff cannot return the anſwer of the bailiff of a fran- 
chiſe, quod tarde, & c. 2 Rol. 461. I. 20. Vide paſt. (F 2, 3.) 


Nor, tarde to part; as, a ſummons to one defendant, tarde as to 
another, &c. R. 2 Leo. 175. 4 Leo. 57. 


0 2.) Neglect of the Party. | 

So, he may ſay, that he was always ready to deliver ſeiſin, Ge. 
and gave notice ſuch a day, but the plaintiff did not come to receive 
it. RK. 1 8 ö . 

In replevin, that no one came to ſhew the cattle. 2 Leo. 6). 
On a writ which ſays, if the plaintiff fecerit te ſecurum, &. that 
the plaintiff did not find pledges. „ . 
But it is not a good return to ſay, quod viſum habere non patui. 
2 Rol. 460. l. 50. | | 45 | | 

That the plaintiſf did not proſecute his writ. 2 Rol. 460. J. 35. 


7 (D 3.) Mandavi Ballive. | 
. So, he may ſay, mandavi ballivo, & c. qui nullum dedit reſponſum. 
2 Rei. 460. %. © . 15 Es 

Or, who made ſuch a return. 2 Rol. 461. l. a5. Ks 
So, upon an elegit, there ſhall be a mandate to the bailiff, who ſhall 
make the inquiſition and extent. R. Cro. Car. 319. 5 

But upon a writ of inquiry directed to a ſheriff, he cannot ſay 
.mandavi ballivo, & c. for he is to execute it at any place within his 
county. R. Hob. 83. Vide ante, (B 3.) 4 

Nor, upon proceſs at the ſuit of the king. Vide ante, (B 3.) 

Nor, upon a diſtringas juratores. 19 H. 6. 67. a. | | 
30, by the f. W. 2. 39. the treaſurer and barons of the Exchequer 
ſhall deliver to the juſtices a roll of all liberties that have return of 
writs; and if the ſheriff returns mandavi ballivo of any other liberty, 
he ſhall be puniſhed by fine and ranſom. 2 Inft. 452. 

Bo, if he returns mandavi ballivo of a county, who has a patent for 
the return of writs ; for ſuch grant is void. 2 1n/t. 452. 


D 4.) Reſcous. | 
. So, he may return a reſcous. Vide Reſcous, (D 4, 5.) 


| D 5.) Defendant removed by Habeas Corpus, ic, 
So, the ſheriff may ſay, that the defendant, being arreſted by him, 


Voas afterwards removed by habeas corpus, returnable ſuch a day in 


Chancery, and there diſcharged out of his cuſtody. 1 Leo. 145. 
And was committed to another in cuſtody. 1 Leo. 145. 
That another writ of the ſame zefe and return came to him before, 

to which he made a return, R. Mod. Ca. 666. | 


D 6.) What is not a good Excuſe. 


But it is not a good return, that he was reſiſted, and therefore 


diſabled to make execution of the writ z for by the ft. W. 2. 13 Ed. 1. 
5 ry may .take the poſſe comitatus. 2 Ip 454. Vide Reſeous,. 
T: | ; | | ; 4 t 4 


8 


* 
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Quod vi um averiorum 8 non potuit ; for he does not . any 
endeavour. 2 Rol. 560. l. 40. 

So, it is not a good return, that the ſheriff levied goods upon a 
eri facias, and afterwards loſt them, D. I Vent. 52. 

Or, that ſuch perſon reſcued the goods. R. 1 Vent. 21. D. 
1 Vent. 52. R. Sho. 180. Vide Reſcous, (D 4. 7 

So, non ęſt inventus is not a good return, 3G the ſheriff has a 
writ delivered to him againſt his bailiff, and he ought to amend his 
return, and ſhall be amerced. 1 Vent. 12. 24. | 


(E) Return to a Writ in Chief, 
lO (E 1.) Muſt þe certain, | * 
(E 1.) What A Return to a writ ought to be certain; and 
will be uncertain. ] therefore, if it ſays non aſſets, or non eft inventus, 
prout mibi — poterit, it is bad. 2 Rol. 460. J. 25. | 


uod non deliberavit pro eo quod viſum habere nom potuit ; for perhaps 
he did not endeavour it. 2 Rel. 460. J. 40. 


(E 2.) What fu ſu fficiently certain.) But if the return ſhews the com- 
mand of the writ performed, it is ſufficient, tho' it does not ſay by 
U or how; as, if it ſays, infra nominatus A. captus eff, Sal. 


5 . fect ; for qui facit fer alium facit per ſe. R. Sal. 589. 
Skin. 
N if it ſhews the command of the writ performed in ſubſtances ; 
as, if it ſays, /cire feci, or ſumm. feci, &c. per A. and B. without ſay- 
ing, probes et legales homines. 2 Rol. 459. J. 50. 53. 
So, if it refers to the writ, it is ſufficient, without repeating the 
words of it; as, ſcire feci prædict. A. efſendi ſec. tenor brevis, without 
. faying where, or what to do. 2 Rol. 460. J. 2. 
Ad faciend. quod breve requirit. 2 Rol. 460, I. 5. | 
So, it is ſufficient if the return may be aſcertained by the writ; 
as, where a writ 18, ſcire facias A. B. mil., it is fuſhcient to ſay, ſcire 
feci mil. infra nominat. 2 Rol. 460. J. 15. 
That the ſaid A. B. ef mortuus, without ſaying miles. 2 Rol. 460 
. 10. 
4 Scire feci A. B. prout mihi e without laying, infra nomiuat 
al. 58 4 
So, nn in a return ſhall be rejected; as, parat. Babes abi 
_ for ubicung. ſhall be rejected. R. Sal. 589. 


(E z.) Muſt anſwer to the whole Writ. 


So, the return ought to anſwer to the whole command of the writ, 
and therefore a return of a panel with nine names, or other number 
leſs than the writ requires, is bad. 2 Rol. 461. J. 2. 

So, a return upon a grand cape, cepi in manus, &c. if it ſays nothing 
to the ſummons of the tenant. 2 Rol. 461. J. 5. 

A. return upon a fore facias againſt an heir and terre-tenants, if it 
ſays nothing as to the heir, R. per. three F. Cro. Car. 295. 


A return upon an extend; faciat upon a ſtatute, that he has de- 
livered ſuch lands; if it does not lay that there are no other lands. 
I Brownl. 37. 2 | 8o, | 
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So, if upon a petit cape, where the count was for a houſe and 
ſtable, the return is, cepi the ſaid houſe, and ſays nothing as to the 
ſtable. R. Fon. 357- ; | 9 8 by | 
| So, if upon a freer: facias, returnable OF. Mich., the return is nulla 


Jorg at Mich.; for perhaps the defendant had ſome before Oct. 
Mich. R.'Cro. El. 512. . 77 


(E 4.) Muſt not be contrary to a Record. 


But a ſheriff cannot make a return contrary to his former return 
upon record; as, if he return upon a venire facias twelve jurors, he 
cannot ſay upon the d:/fringas, that one nil habet. 2 Rol. 458. J. 25. 

So, if he has returned a diſtreſs, he cannot upon the grand diſtreſs, _ 
alias or plurics, ſay, nothing by which he may be diſtrained. 2 Rol. 458. 

1 upon a capias pro fine, he returns cepi, and upon the capias ad ſatis- 
faciend., non eft inventus. R. 1 Leo. 51. | | 

So, he cannot make a return contrary to a return by his predeceſſor. 
2 Rol. 458. F. | 1 5 

But a return, not repugnant to a former return, may be made, 
tho? it varies therefrom; as, he may ſay, evicted by an elder title 
meſne between this and the former writ, et fic nihil habet. 2 Rol. 458. 
J. 30. | 
| Or, that he had the land pur auter vie, in right of his wife, Ce. 
who is now dead. 2 Rol. 458. J. 33. | | 

That he has nothing preter the iſſues prius forigfact. 2 Kol. 458. 
„ | | 

So, a return cannot be made contrary to a matter of record; as, 
if upon plene adminiftravit it be found for the plaintiff, upon which 
execution goes de bonis tęſtatoris to the ſheriff of the ſame county, he 
cannot return nulla bonn. 2 Leo. 67. R. cont. 3 Leo. 2. for he ſays, 
nulla bona in balliva ſua, and therefore it is not repugnant. 

But after a Verdict for the plaintiff upon plene adminiſtravit, the 
ſheriff of the ſame county may return a devaſlavit. 2 Leo. 67. 
| Ho, upon a conflat entred of goods in another county, and a ffla- 
tum thereon, the ſheriff may ſay nulla bona. 2 Leo. 67. ” 


: (E F.) Muſt not falſify the Writ. 
So, the return ought not to falſify the writ ; for that belongs to 
the defendant, and therefore in repleyin he cannot ſay, no cattle talen; 
for this goes to the point of the writ. Sal. 581. Adm. cont. Kit. 263. a. 
If there be judgment againſt A. G. widow, and a ca. ſa. thereon, 
and before execution of the writ ſhe marries B., the ſheriff cannot 
return, that ſhe is now the wife of B., for that falſifies the writ and 
record.” R. 2 Cro. 323. 2 Bul. 81. _ EE 


4 YE 6.) Bad Return, how aided. : 5 


(E 6.) By appearance.) But an inſufficient return by the ſheriff will 
be aided by the appearance of the party; as, in a ſcire facias upon a 
fine or judgment, if the ſheriff does not mention the ſummoners or 
viewers. it. 279. b. 5 | | 

In a ſcire Facias againſt an heir and terre-tenants, if he ſays nothing 
as to the heir. Dub. Cro. Car. 295, 6. = 
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'So, if he does not mention the ſummoners upon the return of N 
N grand cape. Kit. 279. b. 


So, if the ſheriff Joes 1 not return iſſues upon a FL /tringas Fendi, 


it will be aided by the appearance of the jurors. At. 279. 5 | 


(F) Remedy againſt the Sheriff, 
(F 1.) If he do not make a Return. 


FF the ſheriff does not return a writ \delivered to him, when it ought 
to be returned, he ſhall be amerced quouſy. 2 If. 45 2. 
[In what time the ſheriff muſt return a writ, and on whom the 
rule for a return muſt be ſerved, ſee Rex v. Rs T. 20 Geo. 3, 
Dougl. 420. 


By the /. 1 Ed. 6. 10. « (or 5 6) Ed. 6. 26. 31 El. the 


ſheriff, Oc. forfeits 5/. if 1 does not return proclamations upon an 
exigent in Wales, or a county palatine. 

And by the /. 7 Ed. 6. 1. if he does not return a writ concerning 
iſſues, or a debt, to the king, the ſheriff may be fined or amerced by 
any court of revenue. 

So, in a real action, after ſummons, if the ſheriff does not return 
the writ, an action upon the caſe lies pune him. Adm. Cro. El. 175. 
1 Leo. 5 1 Rol. 93. 1. 20. 


So, by the /. M. 2. 13 Ed. 1. 39. if any fear the malice of a 


ſheriff, Ge he will not return a writ, he may deliver his writ in full 
county, and take a bill from the ſheriff or under-ſheriff, mentioning 
the names of the demandant and tenant, and day of delivery of the 
writ, to which the ſheriff or under-ſheriff, on requeſt, ſhall put his 
ſeal, or, if he will not, ſome preſent may put their ſeals, &c. And 
if the ſheriff return not the writ, &c. the demandant or plaintiff ſhall 
have his damages, with reſpect to the nature of the action, and the 
danger by the delay. 


And by the f. 2 £9. 3. 5. the ſheriff is obliged to take the writ, and 


ſign ſuch bill. 2 ne. 45 1. 

And in ſuch ſpecial caſe an ion upon the caſe hes againſt the 
ſheriff, if he does not return the writ. 2 1nf. 45 2. 

So, a demandant or plaintiff, to take the benefit of the ſtatute, may 
deliver the writ to the ſheriff, upon record, in court. Bid. 

So, an action upon the caſe lies for not returning a capias utlagatum 
upon meſne proceſs. Cl. Af]. 262. | 

Or, an exigent. 

So, all meſue proceſs ought to be returned; for cath the arreſt 


thereon will be wrongſul, and falſe impriſonment will lie againſt the 


ſheriff. R. 5 Co. 90. 2 Rol. 563. J. 20. 
Vet, falſe impriſonment does not lie aga! inſt the party himſelf, a 


bailiff, or him who acts in aid of the arreſt, if the writ be not re- 


turned, becauſe the return is not in their power. Cont. 2 563. 
J. 30. 40. R. acc. 2 Rol. 562. J. 35. 45. 50. 

So, if an elegit be not returned, the execution will be void; for it 
is not an act of the ſherif alone; but there ought to be an inquiſition 
taken. R. 4 Co. 67. a. R. x Co 00. #., 

So, if an officer of an inferior court does not return proceſs di- 
ro to him, falſe impriſonment lies agaialt ] him. K. 2 Rel. 563: 

10. 
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So, a certiorari lies to the ſheriff, to return an outlawry or re- 
diſſeiſin. 8 : | 1 | 

But where final proceſs iſſues, upon which no judgment or other 
proceſs is to be-had, no return is neceſſary; as, upon a fieri facias 
which levied the whole debt. R. 5 Co. go. Cre. El. 209. 238. Mo, 
468. R. 1 Sal. 318. R. 4 Leo. 194. 8 

Or, a capias ad ſatigfaciendum. R. 4 Co. 67. a. 5 Co. 90. 

Or, a liberate after an elegit. R. 4 Co. 67. a. R. 5 Co. 90. Semb, 
1 Leo. 280. 15 | Fe | & > 

Or, an habere facias ſeiſinam, or poſſeſſhonem. R. 4 Co. 67. a. 5 Co. go. 

[Sheriff mf be 5 to eps ſa. tho? he ſhews by affidavit 
that he had taken defendant, and diſcharged him, on a letter from a 
peer that he was his menial ſervant. Wickham v. Hobart, M. 10 G. 2. 
B. R. H. 348.] a | | | 

[If defendant is protected and protection regiſtred, the court will 
diſcharge a Treaſury rule for return. Barnes, 417.] | 

[If ſheriff returns defendant protected, the court will not make rule 
for better return; if inſufficient, plaintiff may apply next term for at- 
tachment. Barnes, 425.] | ITY | 
| Yet) if the ſheriff does not return a judicial proceſs, he may be 
amerced for his contempt; for the writ ſays, ita quod habeas, &c. R. 
5 Co. 90. 5. | | | | 

So, if full execution be not done upon a prior writ, a ſubſequent 
execution cannot be taken, till the former is returned; as, if only part 
be levied upon a feeri facias. R. 1 Sal. 318. | | 1 

So, regularly, an action upon the caſe does not lie 2 the ſheriff 
for not returning a writ, without other default; for he ſhall be 
amerced. Semb. 2 Inſt. 452. bas 

[By fat. 20 G. 2. c. 37. the ſheriff is not liable to be called upon to 
make a return, unleſs required ſo to do in fix months after the expi- 
ration of his office.] ES | | 
[By the true conſtruction of the ſtatute, the months are to be lunar 
ones, and the day on which the ſheriff goes out of office is to be 
reckoned part of the fix months. Rex v. Adderley, M. 21 Ges. 3. 
Dougl. 463. dc: 

[A ſheriff is not liable to an attachment for not returning a writ, 
if not called upon by a rule of court within fix months after the ex- 
piration of his office, notwithſtanding he was requeſted by the part 
to return it before the ſix months were expired. Rex v. Jones, 7 
27 Geo. 3. 2 T. R. 1. 1 5 N 
Where a ſheriff has been guilty of a contempt in the courſe of a 

civil ſuit, and then the defendant dies, an attachment may iſſue againſt 
the ſheriff afterwards for the prior contempt. Rex v. Sheriff of Mid- 
dieſex, H. 29 Geo. 3. 3 J. R. 133.) 5 5 

(1f the ſheriff appoint a ſpecial bailiff at the plaintiff's requeſt, the 
latter cannot rule the ſheriff to return the writ. De Moranda v. Dun- 
kin. B. R. M. 31 Geo. 3. 4 T. R. 119. 2 Bl. 952. 

(Plaintiff's attorney, having blank-warrants, does not carry writ to 
under-ſheriff till a year after the return, the court will not make rule 
for r turn. Barnes, 423.] js. | 

| (It ſheriff directs warrant to bailiff of plaintiff's nomination, and. . 
has indemnity indorſed on the writ; yet, plaintiff may oall for return. 
Barnes, 411.9 | VOY EW, | 
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Il the warrant is directed to officers of plaintiff's nomination, not 
to the officers of bailiff of a franchiſe, no rule to return ſheriff's man- 
date. Barnes, 416.] | 23 | 3 — 
If under-ſheriff abſconds, court will make rule, that leaving copy 
of rule to make return at his houſe, fhall be good. Barnes, 35. 
+ - [If defendant has continued in cuſtody ſince arreſt, rule to bring in 
body ſhall be diſcharged, otherwiſe if eſcape. Barnes, 32. 381.] 
[Delivery of original rule to bring in body to under therif, is good 
ſervice on bigh-ſheriff Barnes, 405.] X 


[By rule in B. R. J. Fl Geo. 3. it is ordered, that where any ſheriff, | 


before his going out of office, ſhall arreſt any defendant, and a cep; 


corpus ſhall be afterwards returned, he ſhall and may within the time 


allowed by law be called upon to bring in the body by a rule for that 
urpoſe, notwithſtanding he may be out of office before ſuch rule ſhall 
be granted. 4 Term Rep. 379.) _ | | 
[By rule in B. R. M. 7 it is ordered, that in future all writs 
ſhould be returned by the ſherift on the day on which the rule for re- 
turning the ſame ſhould expire, and in default thereof that the plaintiff 


| ſhould be at liberty to move for an attachment on the next day. 4T.R.. 


496-] E 

[A ſheriff ought not to be ruled to bring in the body until the day 
after the expiration of the rule to return the writ ; and if he be, and 
be attached for not obeying it, the court will ſet aſide the attachment 


for irregularity. - Hutchins v. Hird, B. R. H. 34 Geo. 3. 5 J. R. 479.] 


(F 2.) If he makes a falſe Return. 5 
So, for a falfe return the ſheriff may be amerced, according to an 


ordinance againſt ſheriffs. Raft. 372. a. By the ,. 28 Ed. 1. 16. 
80, if a ſheriff alters the return of a bailiff 
anſwer to the king, and to the bailiff for the damage to him. 2 Kol. 
563. J. 25. | | 
So, for a falſe. return, an action upon the caſe lies againſt a 


ſheriff by the common law. 2 nfl. 452. R. 4 Mod. 404. R. Mo. 


[If the return be falſe in ſubſtance, tho? true in words, an aCtion 
will lie. Dowugl.159.] | | | 
So, falſe impriſonment; for it makes him a treſpaſſer ab initio. 
2 Rol. 563. l. 15. 6 | dh 5 
So, if a bailiff of a franchiſe makes a falſe anſwer to the ſheriff, an 
action upon the caſe lies againſt him. R. 1 Rol. 98. J. 37. 99. J. 30. 
So, if a ſheriff returns a falſe anſwer of a former bailiff, who was 


| not a miniſter at the time of the return, an action upon the caſe lies 
_ againſt the ſheriff, R. 1 Rol. 99. J. 35. 


[The court will not try the truth of a return, on a motion to ſet 


aſide proceedings; but the party will have his action. Bar v. Satch- 


| well, M. 2 Geo. 2. Str. 813. | 
[Fifty pounds damages are not exceſſive on an action for a falſe re- 
turn of a reſcue, whereon plaintiff had been impriſoned. Barnes, 229-] 


But an inferior officer ſhall not be prejudiced by a falſe return of 
the ſheriff; as, if a bailiff, Qc. by warrant of the ſheriff, levies a debt 


upon a fferi facias, and delivers it to the ſheriff, who returns zarde, 


&c. an action does not lie for the money againſt the bailiff. R. 


I Leo. 144. Cro. El. 181. | 
LD So, 


of a franchiſe, he ſhall 


te} 
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Bo, if a ſheriff returns a falſe anſwer. made hy a bailiff of a franchiſe, 
the ſheriff ſhall not be amerced, nor ſhall there be an action upon the 
caſe againſt him, but againſt the hailiff. 2 Rol. 461. J. 35» R. 1 Rol. 
98. J. 37.99. 30. | | 5 

So, if a ſheriff returns the anſwer af a bailiff, cepi corpus, and the 
pailiff has not the body, an attachment goes againſt him. Ray. 193. 

| So, an action does not lie againſt a ſheriff for a return in courſe, 
tho' it be falſe; as, if he returns elongata upon a replevin, when he 
cannot make deliverance ; for he has no other return, except that nong. 
ſrewed him the cattle. Sal. 581. | 1 


(F 3.) Or, an inſufficient Return, 


So, the ſheriff ſhall. be amerced for an inſufficient return, 
80, if the ſheriff returns an inſufficient anſwer of the bailiff of 
franchiſe; for he may ſay, nullum dedit reſponfum. R. 2 Rol. 460, 


0 O. ” ö . : 
he 8 that the bailiff returned tarde; for it is the fault of the ſheriff 
that he had not the writ before. 2 Rel. 461. J. 20. 
80, if he returns the anſwer of a former bailiff, after a new one 
choſen. R. 2 Rol. 461. J. 10. Gro. El. 512. | 
If by his return he ſays he did that which the bailiff ought. ta do. 
2 Rol. 461. J. 30. | : 
But an action upon the caſe does not lie for an inſufficient return, 
Semb. Cre. El. 512. 


| (g) Averment againſt a Return. 


| 80, the return of a ſheriff. is of ſuch high regard, that generally no 
averment ſhall he admitted againſt it; as, if A. be returned to be 
A he cannot ſay that he was only quarts or quinto exuctus. 
it. 280. | 6 
If a ſheriff returns iſſues upon B., it cannot be averred by A., to ſave 
the iſſues, that his name is not B. 2 Rol. 462. I. 5. | 
If a ſheriff, in rediſſeiſin, returns, _ ad terras, & c. it cannot be 
aſſigned for error, quod non acceſſit. 1 Leo. 183. 1 
If coroners make a return, it cannot be ſaid that only one made the 
return. R. Ray. 4866. 8 
If a ſheriff returns, ſcire of A. tenen. un. meſi, A. cannot plead non 
tenet. R. Cro. El. 872. R. 2 Mod. 10. . | 
But where his life or inheritance is in jeopardy, an averment ſhall 
be allowed againſt the return ; as, if 4. be outlawed for felony, he 
N ſay that he tendered ſurety before the fifth county. 2 Rol. 462. 
I ; * , 3 . 


80, if a ſummons be returned in a præcipe quod reddat, the tenant 
may ſay that he was ſummoned by another name, for otherwiſe he 
will loſe by default. 2 Rel. 462. J. 10. | El 
So, if a return be by an improper officer; as, if upon a certificate 
obtained by the Attorney-General, to certify whether A. be out- 
lawed, the coroners return that he is outlawed,, A. may ſay, non 
utlagat., for the ſheriff was the proper officer to certify the outlawry, 
tho! it be pronounced by the coroners. R. Dy. 223. 4. 
. 50, by the ft. V. 2. 39. if the ſheriff returns none, or too ſmall 
iſſues, it may be averred that he had greater iſſues; upon which there 


ſhall be a writ of inquiry to the judge of aſſiſe. 


Bad Return. 
Pide Abatement, (H rs.) 


Falſe Return. 
Vide Parliamem, (D 15.) 


Vide more concerning Retern, in Amendment, (G 1, 2. —Certiorari 
(C). Execution, (C 7.) —Habeas Corpus, (E 1, c. -I.) Mandamus, 
(D 1, &c. Fran WW 13. e (B 5: e (B)- — 
Keſcous, * 4, Cc.) 
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Vide Parliament, (H 20. )—Prerogative, (D 39, &c. 87, Oc.) 
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pid Copybold, (C 12.)—Deviſe, N 19.)—Eflates, (B 10, 11, 12. 151 1 


cer, (B 13, 14.) | 
= REVERSIONER. 
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_ Vide Pleader, (3 Ez.) 
w. 
Bill of Review. | 
Vide Chancery (G). 


Commilon for Review. 
: Vide Prerogative, (D 16.) 
e. 
Bill of Revivor. 
Vide Chancery (F). 
R E. UNION. 
Vide Franchiſes, (G 1.) 


REVOCATION. 


N. Arbitrament, (D 5. — Chancery, (4 O 1, e. CI, (F 12, 


g Sree 3 4 I, 2. e, "(H n (A 1.) UV, 
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REVOUCHER 
5 Vide Voucher (C). 
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leaſe, (B I, Sc.—E 2. mie, (A I, GC, 35 4.) 
Right of Advowſon. 
Vide Diſmes, (M 10. — Quare Impedit, (B 1.) . 
| Bare Right. 8 

Vide Aſſignment, (C 2.) 

Right Cloſe. , 
Vide Droit, (C 1, &c.) 
: Common Right. 
Tide Copyhold, (8 16.)—Diſmes, (K 1. 14.) 
Right upon a Diſclaimer. 
Vide Droit (F). 

Right of Dower. 1 5 

Vide Dower, (G 1.) . 
Right Patent. 

Vide Droit (B 1, &c,—D). 

Preſcriptive Right. 
Vide Copyhold, (8 17.) | 

Right of Ward. 

Vide Guardian, (H 1.) 
Writ of Right. 


„ T. 
Vide Forcible Entry, (D 8, &c.)— Fuftices of Peace, (B 9) 


ROBBERY. 
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Vide Fuflices, (8 9. Ione of Peace, (B 76, 60 
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deſcent tolls the entry of 


Mafter of the Rolls, 
. Vide Chnirery, (B 4.) 
Jo ROUT. 

ide Forceable Entry, (D 8, &c.) 
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(4) The King of England, who ſhall be. 
(A 1.) By Deſcent. 


ik king vf England holds his kingdom by deſcent, upon which 


his ſucceſſion is attendant. 7 Co. 10. . Calvin. | 
And therefore if a king, having a defeaſible eſtate, dies ſeiſed; the 
Ja who has the right, which could not be, 


if the title of the ſucceflor was by ſueceſſion, and not by deſcent. 


7 Co. 11. 4. Calvin. 


And the king's title is complete by deſcent, before his coronation, 
which is but a ceremony. 7 Co. 10. b. Calvin. 
And therefore high treaſon may be committed before, as well as 


after it. R. 7 Co. 11. a. Calvin. 
2 he begins his reign upon the day on which his anceſtor died. 


R. per all the J. 1 And. 44: Bends 79. 


(A 2.) By what rules the deſcent ſhall be s overned.] The defcent of 
the crown varies from the general rules of deſcent as to a ſubject; 
and therefore, if the king dies without iſſue male, having ſeveral 
daughters, the deſcent of the crown, and lands of the king, ſhall be 


to his eldeſt daughter only. Co. L. 15.6. 
So, if he dies without iſſue, or brother; having ſeveral ſiſters, it 


ſhall be to the eldeſt. bd. 
If he has a ſon and a daughter by one venter, and a ſon by another, 
and the eldeſt ſon enters, and dies, the other ſon ſhall have it, and 


not the daughter of the whole blood; for poſzſo fratris, or half blood, 
does not take place. Bid. 


If a king, by deſcent on the part of his mother, purchaſes land to 
him and his heirs, it ſhall deſcend with the crown to the heir of the 
part of the mother, and not to the heir of the part of his father. 


(A 3.) By Act of Parliament, 


So, the deſcent or ſucceſſion of the crown may be limited by at 
. Vide Parliament, (H 18, 19.) 

o, by the f. 4 & 5 An. 8. 6 An. J. if any ſhall maliciouſly, : ad- 
viſedly, and „by writing: or printing, maintain that the king 
and parliament of this realm cannot make 2 s to bind the crown of 
this realm, and the deſcent, limitation, +" parked and Rs a 


thereof, ede * treaſou. 1 


SY: Tn 
| And if, by preaching, teaching, or adviſed ſpeaking, he fo mains 


tain, he ſhall incur a premuntre. 85 | | N 
So, qualifications may be required of him who ſhall be admitted to 
the poſſeſſion of the crown, for want of which he ſhall be excluded, 
By the ff. 1 V. & M. 2. Parl. 2. every perſon, who fhall be recon- 
ciled to or hold communion with the chnrch of Rome, or profeſs the 
popiſh religion, or marry a papiſt, ſhall be excluded, and for ever 
incapable to inherit or w_ the crown, &c. And in ſueh cafe the 
ple are hereby abſolved from their allegiance, and the erown ſhall 
E by ſuch, being proteftants, as ſhould have enjoyed the 
ſame, if the perſon ſo reconciled, &c. were naturally dead. ; 
And every king, on the firſt day of tis firſt parliament, of at his 
coronation, which ſhall firſt happen, ſhall repeat and ſubſcribe the 
declaration againſt popery in the f. 30 Car. 2. | 
So, by the . 12 C 13 W. 3. 2. every one who ſucceeds to the 
crown by the limitation of the ſame ſtatute. _ | 
And by the ſame ftat. every one who ſhall heteafter come to the 
poſſeſſion of the crown ſhall join in communion with the church of 
England, and not go out of his realms (repealed by 1 Geo. I. flat. 2. 
ch. 51.) without conſent in parliament. i | | 
So, the king cannot ſubject his kingdom to the pope, or any other, 
or to the payment of a yearly tribute to him, without the aſſent of 
the lords and commons. 3 Ed. 1. 2 Rol. 163.1. 35. X. in Parl. 
40 Ed. 3. 4 Iiſt. 13. TI 
(B) The Style of the King. 
THE ſtyle of the king is not parcel of his name. 
1 Yet upon the omiſſion of an uſual part of the ſtyle, a writ ſhall 
be quaſhed ; as, an omiſſion of Scotiæ, &c. 2 Lev. 223. 
William the Conqueror was ſtyled Will. Rex, or W. Rex, Anglorum. 
Co. L. J. a 3 pg gol I | 
4 of . Rufus, W. Rex, or Rex Anglorum, or Dei Gratid Res Anglorume 
Co. L. J. a. | | 
Hen. 1. and Stephen, Henr. or Steph. Rex Anglorum, or Dei Gratid 
Rex Anglorum. Ibid. | 4 | 
fe Maud, Matildis Imperatrix, H. Regis Filia, et Anglorum Domina- 
id. | | 
Hen. 2. H. Rex Angliz, Dux Norman. & Aquitaniz, & Comes An- 
degoviæ. Did. 0 | | 
| 3 Ric. 1. and K. John; but the laſt added Dominus Hiberniæ. 
Hen. 3. had his ſtyle as K. John, till the 44th year of his reign, 
when he was ſtyled only Rex Anglie, Dominus Hibernia, and Dux 
Acquitaniæ. Bid. 5 a 0 
So, Ed. 1, 2, and 3. till the 13th year of his reign, when he 
was ſtyled Edw. Dei Gratid Rex Angliæ & Francie, & Dominus His 
bernie. Bid. „ THY | 
80, R.2. Hen. 4. and Hen. 5. till the gth year of his reign, when 
he was ſtyled Henricus Rex Anglie, Heres & Regent Franciz & Do- 
minus Hibernie. Ibid. BEE 4 
Henr. 6; was ſtyled H. Dei Gratid Rex Anglia & Francia, & Domi- 
nus Hiberniæ. Did. | | 28 
After his reſtoration he added, ab Inchoatione Regni ſui 49, 4 Re- 
captron. Regie Poteſtatis 1. Vid. - =, © oo 


* 


* 
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80, Edu. 4. Ric. 3. and Hen. 7. were ſtyled as Hen. 6. before hit 


depoſition. Co. L. 7. 8. : | . | 
And Sovereign Lord, Leige Lord, Higher, or Kingly Highneſs, 

were appellations uſed to the king before 

Grace was attributed, Excellent Grace to Hen. 6. Majeſty to Hen. 8. 

Co. L. 7. 4. 


Hen. 8. was ſtiled H. Dei Gra. Rex Angl. & Fran., & Dominus 


Hibern., in the beginning of his reign. Co. L. 7. 6. 


In the 10th year of his reign he added Ofavur, Hen. Ofavus Dei 


Gra., De. Bid. 1 1 

In the 13th year he added, Fidei Defenſor. Did. 1 

In the 22d year, Supremum Caput Ecclehe Anglicanæ. Bid. 
In the 23d year he was ſtyled, H. 8. Dei Gr. Ang. Franc. & Hi, 
Rex, Fidei Defenſor, & in Terrd Ecclgſiæ Anglicane & Hibern. Su- 


premum Caput. Co. L. 7. b. and this by the ft. 35 H. 8. 3. 4 It. 344. 


So, Ed. 6. and Mary, in the beginning of her reign ; but the ſoon 
omitted Supremum Caput. Co. L. J. b. V 
After her marriage with Philip, the ſtyle was, Philip & Mar. Dei 

Gra. Rex & Reg. Anglie, Franciæ, * Hiergſal., & Hibern,, 
Fidei Defenſor, Princip. Hiſpan. & Scicil., Archd. Auſtriæ Duces, &c. 

Q. Elia. was ſtyled Eliz. Dei Gratid Angliæ, Franciæ, et Hibernie 
Regina, Fidei Defenſor. a | 

So, Jam. 1., Cha. i. & 2., Jam. 2. Ec. each was ſtyled, Dei 
Gratid Angliz, Scotiæ, Franciæ, & Hiberniz Rex, Fidei Defenſor. 


- (C) Coronation. 


(CORONATION. is the uſual ceremony for the inauguration of the 
king. | > V 

William the Conqueror and his ſucceſſors were all corond infigniti) 

Brad. 190. 217. 233. 298. 421. 462. 5 22. | 


— 


At the time of the coronation, the conſent of the people was 


uſually aſked. Bra. 190. | . . 

So, an oath was uſually required of the king, to do juſtice, main> 
tain the peace, the laws and liberties of the church and kingdom. 
Bra. 190. 217. 234. 421. 522. Braf. 1.b. Stamf. P. C. go. a. 

And ſometimes, by his oath, he was bound to do ſome particular 
things; as, Stephen. Bra. 272. | | 

By the fl. 1 7. & N. 6. every king and queen of this realm, at the 
coronation, ſhall ſwear to govern according to the ſtatutes, laws, and 
cuſtoms of the realm; to cauſe law, and juſtice in mercy, to be exe- 


cuted ; to maintain the laws of God, the proteſtant religion eſtabliſhed 


by law, the rights and privileges of the clergy. 


And by the ft. 12 & 13 V. 3. 2. every king and queen, who ſuc- 


dodeeds to the crown by virtue of the ſaid act, ſhall have the coronation 
oath adminiſtred to him at his coronation, purſuant to the faid act. 
But the king is complete before his coronation. Vide ante, (A1.) 


(D) Dignity of the King. 


1 HE king of England has two capacities, natural and politic. 


7 Co. 10. a. Calvin. Pl. Com. 213. 


In reſpect of his politic capacity, the king ne dies. 7 Co. 10. bh 


Calvin. . 


> 


80, 


— 


e time of Hen. 4. to whom 


” 


Calvin. - R. Pl. Com. 213. SED 


So, if the king be attainted for high treaſon z when the crown de- 
ſcends or comes to him, the attainder is diſcharged, and he is able 


 ip/o facto, when he takes upon him to be king. R. 1 H. 2 5. 
So, the king cannot be ſeiſed to the uſe of, or in truſt fo 
Lane, 5 | | 


And „ if a truſtee be attainted for treaſon, the king ſhall have 


his moiety or ſhare to himſelf diſcharged from the truſt. R. Lane, 54. 
So, the king is ſupreme within his realm. Vide Prærogative, (D 17.) 


The crown of England is an imperial crown. Dav. 61. a. by the ft. 


24 H. 8. 12. A | e 

By the ff. 16 R. 2. 5. it was declared that the crown of England 
hath been ſo free at all times, that it hath been in no earthly ſub- 
jection, but immediately ſubject to God touching the regality of the 


ſame crown, and to no other. 


x 


So, the dignity of the king continues, tho' he be in a foreign 


realm. 7 Co. 15. b. Calvin. | 
| A felony or other offence in the king's palace, if he be at Paris 
&c. ſhall be puniſhed by the marſhal of the wemy 7 Co. 15.6, 


So, if a foreign king be in England, he ſhall. be allowed the title 


and privilege of a king; for ſuprema & infima dignitas eff uniuerſalir. 


7 Co. 15. b. 


And therefore he ought to ſue, and ſhall be ſued by the name of 


king; otherwiſe the writ abates. Bid. 
But a foreign king ſhall be ſubject to the laws here. 


. (E 1.) Council of the King. 
Tun king has ſeveral councils. Co. L. 1 10. 4. 


(E 2.) Privy Council. 1 5 . 
For matters of ſtate the king has his privy council. Co. L. 110. 4. 


E 2.) Preſident of the council.) By letters patent one has been con- 


ſtituted, from ancient times, preſident of the council durante bene- 
Placito. 4 Inft. 55. 5 
| * the time of king John there was a preſident of the council. 
4 Inft. 55. > Rs 3 

And there was in ſeveral ſubſequent reigns, except in the time of 
queen Elizabeth. 4 Inſt. 5. | | FOO 
By the f. 21 H. 8. 20. the preſident of the council ſhall be aſſociate 
in all acts appointed by the ſtatute to be done by the chancellor, 
treaſurer; or privy ſeal; as, naming ſheriffs, ſetting prices of wines, &c. 


He ought to attend the king's perſon, to repreſent to him the affairs 


of the council. 4 If. 5 5. 


Ez.) The refidus of the eauncil.) The refidue of the council ob- 
fiſts of ſuch a number as the king pleaſes. 4 ff. 53. _ 
And by the cuſtom of the realm, upon ſummons to the council, 


and taking the oath of a privy counſellor, each of them continues of 


2 couneil during the king's life without letters patent or other grant: 
nt. 54. | 4 
9 R 155 E 4. 


— 


. 805 the king never has diſability by infancy or nonage. 7 Co. 1a. 4. 


7 
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. The duty of « privy coonfellor.} A prriry counſellor by his 


oath is required, as far as diſcretion ſuffers, truly to counſel the king, 
in all matters treated in the council, or by him as the king's counſel- 
| tor, Je gen W | 0 | | 
And in all things that may be for the king's honour and behoof, 
and to the good of his realm and ſubjeQs, without partiality, not 
leaving ſo to do for love, meed, doubt, or dread of any. _ 
. To keep ſecret the king's council, and all communed in council, 
without publiſhing it. ” word, writing, or otherwiſe, to any out of the 
council, or to any of the ſame council, if it touch him. 


Nor, for gift, meed, or promiſe, to promote, favour, or hinder 


any matter treated or done in council. | i 5 
fo help with all his might the ſame council in all that fhall be 


thought by it for the univerſal good of the king and his land, and the 


peace of ſame. 


To withſtand any, of what degree ſoever, that ſhall attempt or in- 


7 tend the contrary. : 


And generally to do all a good and true counſellor ought to do to 


his ſovereign. 4 Ii. 54. a 
They ought to conſult of, and for the public good, the honour, 
fafety, and profit of the realm. 4 Iuſt. 53. . | 
Each of & 
ſui nec avidus alieni. 4 Iuſt. 53. | 
[Offering money to a privy counſellor, to procure the reverſion of 
an office in the colonies, of the gift of the crown, is a miſdemeanor 
at common law; puniſhable by information, even tho? it is a ſaleable 


office. . Rex v. Vaughan, or Duke of Grafton's caſe. MH. 10 Geo. 3. 


43-26 2404] +5 VF „ 
By the f. 12 & 13 W. 3. 2. after the limitation ſettled by this act 


takes effect, all reſolutions taken in council ſhall be ſigned by ſuch of 

the council as ſhall adviſe and conſent to the ſame. | 
And all matters relating to the well governing of this kingdom, 

properly cognizable in the privy council by.the laws and cuſtoms of 


this realm, ſhall be tranſacted there. But by the f. 4 & 5 An. 8. 


theſe clauſes are repealed. 


(E 5.) The power.) The privy council may commit a criminal, 0 


an incident. Skin. 597. . | 3 2 
50, of the privy council. Semb. 5 Mod. 81. Shin. 599. 

| Ho, a ſecretary of ſtate. Shin, 898. T 
And the commitment may be to a meſſenger till examination, or 

for a little time till a removal to gaol. Skin. 59g. 


{Before 3 Car. 1. all privy counſellors exerciſed the power to com- | 


mit ; they then diſuſed it, but ſtill preſcribed to commit per mandatum 
regis; but that firſt power was not warranted ; they ought only to 
commit in council, not out of it. The mandatum regis is only his 
mandate in council. Emntick v. Carrington, M. 6 G. 3. 2 Will. 275-] 
-- But by the. . 16 Car. 1. 10. the king or privy council have not 
juriſdiction, &c. by bill, petition, c- to draw into queſtion, determine, 
or diſpoſe of the lands, tenements, goods, or chattels of any ſubject. 
So, the privy council cannot lay an impoſition, tallage, or charge 


upon the ſubject in any mannen- 2 Reb 174. I 10. Fide Parhament, 


(H 9, Oc.) 


m ought to be expert, provident for the king, parcur 


Ta: ms. 


"Ay 


king. 


other franchiſe in g 12 Co. 22. 
wt bound to this. R. 12 Co. 21. 


„ — Tit. is. ee. ws ĩð⁰eA co Cie, ON v1 


(The king in council cannot decree in perſonam in England, (except 


in ſome criminal matters,) therefore cannot decree an agreement that 


is diſputed. Penn v. Ld. Baltimore, P. 1750, 1 Vefey, 444. 


5) The ue, 
(F 1.) The Privileges of a Queen Conſort. 


1 queen, conſort of the king, is a perſon exempt by the com- 


mon law, and has capacity to ſue and be ſued alone without the 
king. Co. L. 133. a. Vide Action, (B 2.) . IG 
So, the has capacity to take lands and tenements by grant to her 


from the king himſelf. Co. L. 133. 4. 2 Rol. 21 5. J. 20. 


So, ſhe may make grants, and take eſtates by herſelf, without the 
king. Co. L. 133. 4. 2 Rol. 213. J. 30. 4 Co. 23. 6. 
| She may give a bond or other ſpecialty. 2 Rol. 213. J. 3. 

So, the queen has privilege, that ſhe ſhall not be. amerced- Co. 


L. 133. 4 


Nor, find pledges. Co. L. 133. a. 5 $2 
Nor, pay toll. Co. L. 133. 6. PD „ 
So, the queen has the diſpoſition of her ſervants, excluſive of the 
And therefore, if the king grants to another to be ſadler to the 
queen, it will be void; for he ought to be a ſervant to the queen by 
her own grant. Dub. 2 Rol. 213. 1.4%. eee 
So, ſometimes the king grants that ſhe ſhall have the ſame remedy 


| as the king for the recovery of her debts. Mad. 247. Th 


; (F 2.) 4 Reginæ. 


So, by the common law, there is a duty to the queen conſort, procen- 


tem marcis, una marca, de its, qui ſponte ſe * to the king. 12 Co. 21. 


It is called the tenth part. Blo. Nom. Verb. Queen Gold. 
And therefore, if a ſubject /ponte ſe obligat to pay money to the 


king for licence to alien, or purchaſe in mortmain, this duty accrues 
to the queen. R. 12 Co. 22. 


Or, for the grant of a fair, market, or other. franchiſe, or liberty 


granted by the king de novo. 12 Co. 22. 


Or, for the reſtitution of liberties. Mad. 240, 241. 
But it is not due upon a fine to the king by judgment, or for an 
2 or otherwiſe for money paid to the king by compulſion. 
„ ES! | | 
Nor, for money paid to the king in conſideration 6f a leaſe, or 


grant of * or any revenue of the king. R. 12 Co. 21. 


Nor, for money paid for the grant of a fair, market, waifs, &c. or 


Nor, for money given by a ſubject to the king, ex gratid : for he is 


Gz.) Queen Dowager. 


 _ The hoſpieal of 87. Karberine was founded by Eleanor dowager of 


K. H. 3. with reſervation of the patronage 3; & regini 
H. 3. v x pins ſurcedentibus 
wherdore the queen dowager ſhall always have the nomination of . 
25 R 2 e maſter, 
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maſter when there is not à queen conſort in c. R. Ca. Ch. 215. 
in. 15. | | 


So, tho? there be à queen conſort. Per Hale, Ca. Ch, 215. 


So, if a queen conſort grants, it is not determined when ſhe be- 5 
comes dowager. R. Skin. 15. | | 8 


(G) Iſſue of the King, the Prince. 


18 eldeſt ſon and heir apparent of the king is called the prince, 
= guaſs primus paſt regem. Dod. Noby, g. 855 e 
King Ed. 3. by his charter 18 Mart. 7 Ed. 3. at Pontefracs, created , 
his ſon Edward the Black Prince (then but three years of age) Comitem 
com. palat. Cęſtriæ habend. fibi & heredibus ſuis, regibus Angliæ. 4 Infte - 


244. | 
By charter 17 Mart. 11 Ed. 3. he created him duke of Cornwall, 
' habend. eidem duci, & ipſius, & haredum ſuorum, regum Angliæ, filiis 
primogenitis, & dictłi loci ducibus in regno Angliæ hereditarie ſucceſſuris. 
Which charter was eſtabliſhed by authority of parliament. X. 8 Co. 
The Prince's caſe, 16. „ 1 
” By charter eſtabliſhed by authority of parliament 17 Ed. 3. he 
created him Principem Walliz, habend. fibi & heredibus ſuis, regibus 
Angliz, imperpetuum, and inveſted him by a chaplet of gold, a gold 
ring, and a filver wand juxte morem, but now a golden wand is uſed. 


And therefore, eve 
Black Prince, immediately upon the advancement of his father to the 


crown, | ſhall be duke of Cornwall in the life of his father, (to whom: 

he is heir apparent,) without other creation. R. 8 Co. The Prince's 
caſe, 16. 5. 29. 5. f ö D 

And ſhall have a fee-ſimple in ſuch dukedom, and the poſſeſſions 
of the duchy, tho? it does not deſcend according to the rules of the 

common law. R. 8 Co. The Prince's caſe, 7. ye 

And his wife ſhall be endowed. ' 8 Co. The Prince's caſe, 7. 

« $0, if the prince be created Princeps Wallie, or Comes Ceftrie, he 
has a fee-ſimple, tho” it be limited to him and his heirs, kings of 
England. | | N 

Bur the prince ſhall not be Prince of Vales, or Earl of Chefeer, till 
creation ; for upon his death, or advancement to the crown, theſe 
dignities are merged and extinct in the crown. 4 _ 243. 1 Bul. 133. 

And the patent of creation ſhall be inrolled in B. R. 1 Bul. 133. 

So, if the firſt-born ſon of the king dies in the life of his father, 
his firſt-born ſon ſhall not be Duke of Cornmall without a ſpecial 
creation, tho' he be heir apparent to the crown; for he is not the firſt- 

born ſon of a king of England. R. 8 Co. 29, 30. The Prince's caſe. 
So, the firſt-born daughter of the king ſhall not be Ducheſs of Corn- 
all, tho? ſhe be heir preſumptive to the crown; for it muſt be a ſon. 
R. 8 Co. 30. a. The Prince's caſe.” | 5 1 

S8o, if the king's eldeſt ſon dies, his ſecorid ſon, tho' he be heir ap- 
parent, ſhall not be Duke of Cornwall, without a ſpecial creation; for 
he was not the firſt-born ſon. 8 Co. 30. a. The Prince's caſe. 

The prince ſhall be immediately ſeiſed of the duchy of Cornwall, 


4 Inſt. 243. | Fs 
ry firſt-born ſon of ſuch a king, as is heir to the 


” — 


and all poſſeſſions belonging thereto. EE. 
But till a prince is born, the king is ſeiſed of all the poſſeſſions. ,, 
. | 8 | | | , 


— 
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| $0, if there be not a queen conſort, or dowager, te ut ſhall be 
ſeiſed of all their poſſeſſions, R. Ca. Ch. 215. | 

So, the king may preſent to an advowſon, and his clerk continues 
after a prince is born. Ca Ch. 215, 

80, if he nominates the maſter of an hoſpital, G. R. Ca. Ch.21 Ge 
| Yet, a leaſe for years by the king determines by the birth of a 
prince. Ca. Ch. 215. | 

The Prince of Wales had many privileges allowed him by che "Rl | 

The prince, as well as the king, has uſed to ſend letters to the Ex- 
_ chequer, for favour, or excuſe to his attendants. Mad. 626. 

So, a grant by the king to the prince does not make an alienation 
from the crown; for the land continues parcel of 8 crown. ae 89: 


H) Cuſtos Regni. 
(H) How created. 


1” the king be abſent out of the realm, he by his letters patent may 
conſtitute one, or more, to be cuftos regni in abſence. 2 Inft. 26. 


4 ift. 6. 
Fra) he ſhall be called the chief Irie or guardian of the realm: 
Mad. 21, 22. 


(H 1.) The Authority of the Cuftar. 


The chief juſticier preſides in all caſes criminal and civil, and in 
the Exchequer. Mad. 21. 

He holds pleas, lets the king's manors, &c. and makes allowances 
to accountants in the Exchequer. Mad. 135. 

Such cuſtos, or guardian, is 9 prorex. 2 Inſt. 26. 

And may ſummon a parliament in the king's abſence. 2 nf. * 
Vide Parliament, (E 1.) 

But there ought to be a ſpecial commiſſion to him to hold, and pro. 
ceed in parliament. 4 If. 6. 

The writ of ſummons to parliament ſhall be teſted by him. 4 Infl. 6. 

All original writs ſhall be teſted by him. 2 ff. 26. 

By the ff. 8 H. 5. 1. a parliament held by writ of ſummons from the 
guardian of the realm, when the 1 is abroad, ſhall not be Wr 
* arrival of the * 


Aﬀent of the King, 
Vide Parliament, (L 42.) 


King's Bench? 
Vide Courts, (B 1, Cc.) 
- King's Charter; 
vide Trade, (BD 1) 
* King's Grant. 4 
Vide Gram, (G 1, Cc.) — Ireland (DD. 85 4 
R3 is 


„ - +,  - ou 
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King's Protection. 
Vide Abatement, (F 11.) 


EKEing's Tenant. 
Vide Alienation, (A 1, 2.) 


Fide more concerning the King, in Action, (B 1. C 1.) - Adminiftration, 
5 z. Ancien er (C 1.) —Ann Four & Wat — Aſſignment 
(D).—Chaſe, (A 1, 2.) —Conditien, (A 3.)—Copyhold, (S 12.) —Dett, 
(1, Sc.) Diſmes, (C 3.—E 3. eee cn Perſons (A).— 
Eggliſe, (H 5, 6. 8. —Exerution, (B 1, &c.)—Hoſpital (B C).— Idiot, 
( 4.) — Juſtices, (K 1, c.) Money, (B 5, Oc.) — iter, (K 10.) 
Pardon (A). Parliament, (D 1.—F 1, 2:—G 10.—H 2. 4. 20. 
24.—L 10. 34. 42-—R 8.) — Patent, (A—C 1, &c.)—Prerogative, 
per tetum.— & rv (F 1.)—Penure.—F iſcount, (C 5.)—V ifiter, 
(A 1. War, (B 1, &c.) 2 CN 


ROYAL MINES AND FISHES. 
Vide Praregative, (D 50.) | 
"FX 2 73. 2. 


— 


* SACRAMENTS. 
(aA) The Sacraments; how adminiſtered. 


Y the ff. 1 Ed. 6. 1. the bleſſed ſacrament ſhall be miniſtered ta 
B the people in both kinds, except neceſſity otherwiſe require. 
TT E A CCC 

By the /t. 1 El. 2. and 13 & 14 Car. 2. 4. all miniſters, c. ſhall 
adminiſter both ſacraments according to the order and form of the 
Book of Common Prayer, &c. * = 

And by the ff. 1 El. 2. all laws, &c. whereby other adminiſtration 
of ſacraments 1s eſtabliſhed, ſhall be void. 5 

By the .. 24 H. 8. 12. all prelates, paſtors, Cc. ſhall miniſter 
ſacraments, c. to all ſubjects of the realm, notwithſtanding citation, 
inhibition, &c. from the ſee of Rome, & c. and he who, by occaſion 
of ſuch inhibition, rc. refuſes to adminiſter them, ſhall have a year's 
impriſonment, and fine and ranſom at the king's will. 


. [) Divine Service. ETA 
BY the ff. 1 El. a, and 13 & 14 Car. 2. 4. all miniſters in cathedral, 
pariſh ſh church, or other place of public worſhi 


Ip, (except a con- 
gregation 


% 


i p 
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gtegation tolerated by the f. 1 V. M. 8.) ſhall be bound to uſe 
morning, , evening, and all other public prayer, in the order and form 


preſcribed by the Book of Common Prayer, ©. And all laws, 


whereby other fervice or common prayer is eſtabliſhed, ſhall be void. 
And by the ff. 13 & 14 Car. 2. 4. f. 17. no other form ſhall be uſed. 
By the /. 24 H. 8. 12. he who, by occaſion of inhibition, citation, 
tec. from the ſee of Rome, &c. ſhall refuſe to uſe divine ſervice, Oe. 
ſhall have a year's impriſonment, and fine and ranſom at the king's 
will. 4 : Eh 
By the ff. 1 El. 2. if any parſon, vicar, Wc. refuſe to uſe the com- 
mon prayer, or uſe other form, for the firſt offence he ſhall forfeit a 
year's profits of all his ſpiritual promotions, and fix months impriſon- 
ment without bail; for the ſecond offence ſhall be deprived and fuffer 
_ a year's impriſonment ; for the third offence ſhall be deprived and im- 
priſoned for life. | | : 


But it is not ſufficient to ſay, that he uſed alia: preces aut alio modo, © 


unleſs he uſed others in lieu of the common prayer. R. 3 Mod. 79. 
(c) Who may adminiſter. 


copal ordination, ſhall adminiſter the Lord's ſupper before he 
be ordained prieſt, according to the form preſcribed by the Book of 
Common Prayer, on pain of 100 J.; a moiety to the king, of the other 
moiety, half to the poor, half to him that ſhall fue, Ws. 


D) Remedy for not doing it. 
Y the ,. 1 Ed. 6. 1. the miniſter ſhall not, without lawful cauſe, 
deny the ſacrament to any that defires it. | 
So, a parſon cannot demand a fee for adminiſtering the ſacraments; 
* for a chriſtening; for no fee can be due but by ſpecial cuſtom. 
I Sal. 332. | 


Nor, can it be due by cuſtom, where the chriſtening is in another 


pariſh. Aid. : | 
Or, at another place or chapel, by another perſon in the ſame 
Pariſh, R. 1 Sal. 332. | 


y the ft. 2 & 3 £4. 6. 1. (revived upon the repeal of the ft. 1 Ma. 2. 
made by the ft. 1 Fac. 2g, ) and by the ft. 1 El. 2. applied by the ff. 13 & 


14 Car. 2. 4. to the form then introduced, if any miniſter refuſe to uſe 
the common prayer, or uſe open prayer or ſacraments in other form, 


or preach or ipeak in derogation of it, for the firſt offence being con- 


victed at the next ſeſſions by verdict, confeſſion, or notoriety of the 
fact, he ſhall loſe a year's profit of all his ſpiritual promotions, and 
be impriſoned fix months without bail; and if he have no ſpiritual 
promotion, twelve months; for the ſecond offence ſhall be deprived 
Ho facto of ſpiritual promotions, and ſuffer a year's impriſonment, or 
having no ſpiritual promotions, during life; 10 
be deprived and ſuffer impriſonment for life. 

By the ff. 1 3 14 Car. 2. 4. every miniſter, &c. in two months 


after promotion ſhall read and declare affent to the common prayer, 


or be 10% facto deprived of all eccleſiaſtical promotions. | w 
And eyery incumbent, who, having 2 curate, ſhall not read the 
Common prayer publicly once a month, being convict on confeſſion, 


; B* the f. 13 & 14 Car. 2. 4. ſ. 14. no perſon, not having then 2 | 
all 


or the third offcnce ſhall 


PE 


1 % 
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or oath of two witneſſes before. two juſtices of peace, forfeits for 
'every offence 51. on non- payment in ten days, to be levied by diſtreſs 
and ſale to the uſe of the poor. Vide ante (AB). N 


(E) Penalty for Neglect of the Sacrament and of 
. Divine Service. | 
Y the „. 5&6 Ed. 6. 1. all yr ſhall reſort (having no reaſon. 
able excuſe) to the pariſh church or uſual place of divine ſervice 
ON every Sunday and holiday, and there abide during common prayer, 
Preaching, and other ſervice, on pain of puniſhment by cenfures of 
the church. | | Mb | | 
By the fe. 1 El. 2. he ſhall beſides forfeit 124. for every offence, to 
be levied by diſtreſs to the uſe of the poor; of which act juſtices of 
| and terminer and aſſiſe, and mayors, &c. of corporations have 
cogniſance at the next ſeſſions; and by the /. 23 El. 1. any juſtice of 
peace within a year and day after the offence. | e 
By the „f., 23 El. 1. he ſhall, over and above, forfeit 201. for every 
menth's abſence; and on certificate in B. R. by the ordinary or a 
_ Juſtice of peace, of a twelve month's abſence, ſhall be bound to good 
| tons with two ſureties in 200/. till conformity. A third part of 
f the penalty goes to the queen, a third to the poor, and a third to the 
| informer ; but on ſubmiſſion at the ſeſſions at. the trial for the firſt of- 
Fence, he {hall be diſcharged. But by the ,. 29 El. 6. the conviction 
ſhall be only in B. R. or at the aſſizes; and by the f. 35 El. 1. the 
penalty ſhall be recovered by debt, &c. in B. R., C. B., or Exchequer; 
yet, by the f. 3 Fac. 4. juſtices of peace at ſeſſions may inquire of all 
offences againſt former laws for not repairing to church. 85 
By the 165 29 El. 6. and 3 Jac. 4. on an indictment at the aſſizes or 
ſeſſions, for not repairing to church or ſacrament, proclamation may 
be made that the party render himſelf to the ſheriff by the next aſſizes 
; or ſeſſions, and it he appears not, his default ſhall be recorded, and 
' there ſhall be judgment againſt him, as if ennvicted by verdict. | 
By the ft. 3 Fac. 4. the 129. for every Sunday may be levied by one 
juſtice on confeſſion or oath, within a month after the fault, by diſtreſs 
and ſale, and, for want of diſtreſs, by impriſonment till payment. 

If there be a conviction upon the ff. 29 El. 6. there ſhall be no in- 
formation by an informer afterwards upon the ,. 23 El. 1. Lane, 60. 
By theſe ſtatutes, if a perſon be convicted for a monthly abſence 
from church, the conviction ſhall be certified into the Exchequer, and 

jf he pay not, within Eaſter or Michaelmas term after, 20 J. for every 
month in the inditment, and 20/. for every month after, without other 
indictment, until his conformity or death; proceſs may go out of the 
' Exchequer to ſeize all his goods and two parts of his lands and tene- 


ments. | . 

And by the ff. 3 Jac. 4. the king may either accept 200. per menſem, 
or iſſue proceſs againſt his goods, or two parts of his lands at pleaſure. 
By the ff. 23 Kl. 1. of which juſtices of the peace may inquire, he 
ho keeps a ſchoolmaſcer who reſorts not to divine ſervice for 2 
month, or is not allowed by the biſhop, forfeits 10/. per menſem, ani 
ſuch ſchoolmaſter ſhall be diſabled to teach youth, and ſuffer a year's 
impriſonment. And by the /. 1 Jac. 4. he who retains forfeits 40-- 


" 5g EO. : By 
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By the f. 35 El. 1. (declared to be in force by the ff. 16 Car. 2. 4. 
if 12 — = fixteen, who hath without 2 4 AA a rh 
from church, perſuade any other not to reſort to divine ſervice or com- 
munion, or to impugn the queen's authority he ſhall be committed 
without bail till he conform, and if he conform not in three months 
on regueſt by the biſhop, a juſtice of peace, or miniſter of the pariſh, 
ſhall at the aſſizes or quarter-ſeſſions abjure the realm, and forfeit all 
his goods and lands during life; which abjuration at the ſeſſions the 
juſtices ſhall certify to the aſſizes. | | | | 
By the f. 3 Fac. 4. if any willingly. keep or harbour in his houſe 
or ſervice any ſervant or ſtranger, except parent or ward, who ſhall, 
without oa forbear for a month together.to reſort to divine ſervice, 
he ſhall forfeit 10/. per menſem. EE oe rn 8 
But by the f. 1 V. Q M. 18. the ſaid ſtatutes extend not to diſ- 
ſenters, who acknowledge the Trinity, and are not Popiſh recuſants, 
Pho ſhall take the oaths of allegiance and ſupremacy, and ſubſcribe 
the declaration in the /. 30 Car. 2. ft. 2. or ſhall make the ſaid de- 
claration, and the declaration of fidelity and profeſſion of belief there 
preſcribed, which the juſtices of peace, at their quarter- ſeſſions, ſhall | 
adminiſter and record, and who ſhall go to any open religious aſ- 
ſembly allowed by that at. 5 1 : 
A feme-covert is within the ,. 1 El. & 23 El. and an information 
lies againſt, the huſband. Dub. Sau. 25. R. 2 Cro. 529. 
But by the ft. 7 Fac. 6. if ſhe does not conform within three months 
after conviction, ſhe ſhall be committed without bail by two juſtices, 
5 Ec. till conformity, unleſs the huſband pays 10/7. per month, or a third 
. part of all his lands at his election. | Mo 
Fan, this fat. 7 Fac. is no excuſe upon the other ſtatutes. R. 
p 2 Co. 529. | | 5 
7 = the information be for ten months, it is well, tho' an abſence 
[= for a year be alleged. R. 2 Cros 5 30. 3 „ 
1 The information may be in C. B. or Exchequer, ſince the ,. 28 
(or 29) El. 6. as well as in B. R. Cont. 11 Ca. 60. ö. 61 a, R. 
"Wa acc. Hob. 204. é | | 


s | (F) Profanation. | | 
Y the ff. 1 Ed. 6. 1. if any deprave or uſe contemptuous words of 


) the ſacrament, three juſtices of the peace (quorum unis) may 
e take information by two witneſſes within three manths, bind him to 
d the quarter-ſefſions, where he may be indicted, and, if convicted, 
ry ſuffer impriſonment, fine, and ranſom, at the king's pleaſure. _ 
er By the 1 283 Ed. 6. 1. and 1 E/. 2. if any miniſter preach or 
he ſpeak in derogation of the common prayer, being convicted at the 
e- 


next ſeſſions by verdict, confeſſion, or notoriety of the fact, he ſhall 
for the firſt offence loſe a year's profits of all his ſpiritual promotions, 


m, and be impriſoned fix months without bail, and if he have no ſpiritual 
re. promotion, twelve months; for the ſecond offence ſhall be deprived 
he 0% facto of ſpiritual promotions, and ſuffer a year's impriſonment, or 
L aving no ſpiritual promotion, during life; for the third offence ſhall 
ad de deprived and ſuffer impriſonment for life.— And if any, by ſongs, 
r's - Bc. deprave or deſpiſe the Common Prayer Book, or cauſe any to uſe 
05. another form, or interrupt the uſing. it, or the miniſtration of the 


| Heruments, being conniQted ur ſupra, for the fit offence he hall for- 


£ 4 i 
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feit 100 marks, or on none p it in fix weeks be impriſoned fix 
months without bail z for the ſecond offence 400 marks, or on non- 
payment a year's impriſonment ; A 


and chattels, and impriſonment for life. 


As to profanation of the Sabbath, vide in Temps, (B 3.) 
As to profanation by curſing and fwearing, Oc. vide in A ef 


Peace, (B 23.) 
Vide more concerning the Sacrament, in Officer, (K 7.) 


SAFE COND UCT. 
= ide Admiralty, (E 8.)—Prerogative, (B 5. H 
7 , e eee | 
Ni: Action on the Caſe for a Deceipt, (A 8, 9 Bargain and Sale.— 


Bieris, (D 3-)—BÞye-Law, (E 2.)—D 2 (D 7, 8, 9.) — Mariet 
122 Helene (7 5. ren, (B 11.)—Sewers, ay Sc.) 


„ Sale of Offices. 
Vide Officer, (K 1.) — Pleader, (2 W 27.) 


SANCTUARY. 
Vide Abjuration (D). 


SATISFACTION, 
E dl Vide Accord. 
wo ae 6 : Of a Bond. 
Vide Chancery (4 D 1. 20.—4 P). 
S AND ALUM MAGNAT UM. 


Vide Action upon the Caſe for Defamation, (B 1, &c.)—Libel, (C 4. 


— CLN 6 


8S8CAVENGE RS.. 


L 
where none of the churchwardens or overſeers reſide. Rex v. 
Saint Leonard, Shoreditch, T. 11 G. Fort. 324. Str. 630. 
[New pariſh, cannot make ſcavenger's rate, but continues contri- 
butable to "the old pariſh till a perpetual diviſion is made as to the 
other rates. Rex v. Saint John, Clerkenwell, T. 11 G. Fort. 324+] 


[Order to appoint ſcavengers, muſt ſet out that they are able per- 


ſons, or it is bad. Rex v. Fuftices of Middleſex, M. 11 G. 2. An ir. 72. 


Porky e have no power on appeal to make a new ſcaver- 
rate, tho' the : may quaſh the rate appealed from. Ren v. 


ger's 
Len abe H born, H. 4 G. 3: 3 B. M. 1458.] 


Scavenger's rate cannot be made by one liberty of 2 pariſh, 
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SCIENTER. Tt 

2 v aum i cat for Dust. F z.) 

| SCIRE FACIAS. - 

Fu Bail, (R 1, bre. bee, (Ms.) — Execution, (A 4—14. 8 


(E 15.)—Offcer, (K 14.)—Patent, (F 4, Oc. . 6 __ : 
3L1, oc. )—Prerogative, (D 69.) 


SCHOOLS AND SCHOOLMASTER. 
Vide Univerſity (D) Ut, N 33 


SCOTLAND. 
(A) Scotland ; ; the Antiquity of it. 


COTLAND is another kingdom of itſelf, diſtin from the ling · 
8 dom of England. Pl. Com. 376. a. 


G) 8 


| Bien. was antiently part of Scotland. | 
And tho' it was annexed to England in the time of Rd 4. yet it 
ſhall be governed by the laws of Scotland and the cuſtoms there, 
1 Sid. 382, 
And therefore a fine or ejectment cannot be in the courts of 
Meſiminſter for land in Beraick. 1 Sid. 382. 
[Berwick has no criminal law but the law of England, nor juriſdice 
tion in criminal matters, but with ſuch reference to it as ** B. R. 
|  [/Venire does not run there, becauſe they are exempted from bong | 
ſummoned out of the borough to ſerve on juries.) 
[Original writs do not run there.) S 5 
[Other writs, miniſterially directed, do.] 
Writs, not miniſterially directed, mandamus, prohibition, bales 
n e filed by 
[Informations ma y or attorn eneral. 
[Where B. R. bas? uriſdiction of the matter, and it ange 


e tried 
in the place, it ſhall be tried as near as may be; thus, with regard to 


Berwick, it ſhall be tried in Not 


| and that on a — 
5 that venire does not run there, and they are exempted from 
. juries out of the borough. ] 

[All rules of common law, that hold as to Wales, conclude 2 fore 
C tiori to Berqvick. 
Ie 


[Before the union, Berwick was bound by Engiiſb general acts of 


parliament, without being named, which, when done, is ſuperfluous ; 
it is now bound A laws. Ren v. N W 
e | 


4 
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(C) How dependent upon England. 


5 BYE Scotland was held of the king of England. Pl. Com. 368. B. 
And is within the fee and ſeigniory of the king of England. Bid. 
- Yet Scotland is a. diſtin kingdom. „ 5 
_ And therefore a fine and non- claim do not bar him who was in 


: . Scotland. Pl. Com. 376. a | 


(D 1.) How united to it. 
BY the ff. 1 Fac. 1. the parliament congratulates the famous union, 
or rather æe- uniting of two mighty famous and antient kingdoms 
(yet antiently but one) under one Imperial crown, c. 

By the ff. 1 Fac. 1. 2. commiſſioners were appointed to treat with 
commiſſioners to be appointed by the parliament of Scotland for a 
further union between the ſaid kingdoms of England and Scotland. 

5 By the ff. 3 Fac. 1. 3. the effect and reſult # ſuch treaty was pro- 
Jonged from being laid before the houſes of parliament till ſome ſub- 
ſequent ſeſſion of the ſame parliament. | | | 
And in purſuance of the | treaty, by the ff. 4 Fac. r. the hoſtile 
laws made in either of the kingdoms were to be repealed, and regu- 
htions were made for trial of offenders in each kingdom. | 
By the /. 22 Car. 2. g. the king was empowered to nominate com- 
miſſioners to treat of an union of both kingdoms. Lieb TL | 
By the ,. 3 & 4 Ann. J. commiſhoners, to be appointed by her 
- majeſty, may meet commiſſioners to be appointed by the parliament 
of Scotland, to treat of an union of both kingdoms, and ſuch other 
matters as they ſhall think convenient for the common good of both, 
who ſhall reduce their proceedings into writing, to be laid before the 
queen, and the parliaments of England and Scotland, &c. | 
22 Fuly, 5 Ann. the commiſſioners of both kingdoms agreed on 
twenty-five articles of union. „ 
By the fl. 5 Ann. 8. reciting the ſaid articles, which, with ſome 
additions and explanations, had been confirmed by ſtatute in Scotland, 
16 January, 5 Ann. and reciting an act paſſed in Scotland for ſecuring 
the proteſtant religion and preſbyterian church government, and an 
act in England, 5 Ann. 5. for ſecuring the church of England, as by 
hw eſtabliſhed, the faid articles as confirmed by the parliament of 
Scotland, and the ſaid two acts are enacted to be the complete and 
entire union of the ſaid two kingdoms of England and Scotland; and 
by the ſaid ſtatute an act paſſed. in Scotland for ſettling the manner of 
ecting ſixteen peers and forty-five members for the repreſenting 
Scotland in the parliament of Great Britain, is declared to be as valid 
as if it had been part of the articles of union. N 


(o) The Effects of the Union. 
5 0D 2.) In reſpect of the Crown. 
DY arr. 1. on f May 1107, and for ever after, the two kingdons 
of England and Scotland ſhall be united into one kingdom by the 


name of Great Britain. 7: 4 
The enfigns armorial ſhall be as the queen appoints, and the croſſes 

of St. Andrew and St. George conjoined and uſed in all flags, banners, 

&c. at ſea and land, _ | By 
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By art. 24. there ſhall be one great ſeal for the united kingdom, 


ditferent from that of either kingdom; but the quartering the arms, 
and precedency of Lyon king of arms, ſhall be left to her majeſty. . 
Such great ſeal ſhall be uſed for writs of election, treaties, orders 
of ſtate, c. which concern the whole kingdom of England, arid the 
ſeal in Scotland ſhall be for the private rights and grants of Scotland. 
By art. 2. the ſucceſſion to the monarchy of the united kingdom. 
ſhall be as ſettled by the ff. 12 W. 3. 2. for want of iſſue of her majeſty, 
to the princeſs Sophia and the heirs of her body, being proteſtants, Cc. 
And all papiſts, or marrying papiſts, ſhall be excluded, as by the 
„. 1 W. & Was, | 5 3 
By art. 16. the coin ſhall be of the ſame ſtandard and Plue through 
the united kingdom, as now in England. 5 „„ 
By art. 24. privy ſeal, ſignet, caſſet, ſignet of juſticiary court, 
quarter ſeals, and ſeals of court, now uſed, ſhall be continued, ſub- 


| jet to the regulations of parliament. | 


And the crown, ſceptre, ſword of ſtate, and all records, Oc. 
public or private, ſhall be kept in Scotland, &c. | 


| | D 3.) Of Religion. . 
By the A. 16 January, 5 Ann. in Scotland, confirmed by the ft. 5 Ann. 8. 


and declared to be a fundamental aad eſſential part of the union, the true 


proteſtant religion, and the worſhip, diſcipline, and government of 
the church of Scotland is eſtabliſhed to continue without any alter- 
ation for ever, eſpecially the 5th act, 1 W.& M. ratifying the con- 
feſſion of faith, and ſettling the preſbyterian church government, 


and all other acts relating thereto, in proſecution of the claim of 


right, 11 April 1689. | 2 | 
And the true proteſtant religion contained in the ſaid confeſſion of 


faith, with the form and purity of worſhip preſently in uſe in the ſaid 


church, and its preſbyterian church government and diſcipline, vix. 
the government of the church by kirk ſeſſions, preſbyteries, pro- 
vincial ſynods, and general aſſemblies, all eſtabliſned by the ſaid acts 
purſuant to the claim of right, ſhall continue unalterable; and the 
ſaid preſbyterian government ſhall be the only government of the 
church in the ſaid kingdom of Scotland. . 0 
And the univerſities and'colleges of St. Andrew's, Glaſgow, Aberdeen, 


nnd Edinburgh, as now eſtabliſhed by law, ſhall continue for ever; 


and no profeſſors, principals, tc. or others, bearing office in any 
univerſity, college, or ſchool, ſhall be capable, &c. but ſuch as own: 
the civil government, and before their admiſſion profeſs and ſubſcribe 
the ſaid confeſſion, and conform to ti worſhip preſently in uſe, and 
ſubmit to the government and diſcipline thereof, and never endeavour: 


the ſubverſion or prejudice thereof directly or indirectly, Cc. 


And no ſubject, c. ſhall be liable to any oath, 2%, or ſubſcription, 
contrary to the ſaid true proteſtant religion, church government, 


worſhip or diſcipline; and the ſucceſſor to the crown ſhall ſwear to 
maintain, Oc. the ſame inviolably. * | 


| 0 4.) Parliament. * 
OD 4.) Election of Ne By art. 3. the united kingdom of Great ' 
. 2 


— 


Britain thall be repreſented by one and the ſame parliament, 


' i 
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By art. 22. of the peers of Scutland, ſixteen ſhall be the number to 
fit in the Houſe of Eards ; and, upon her majeſty's pleaſure, to hold 
any parliament of Great Britain, till further proviſion by the pattia« 
ment of Great Britain, a writ ſhall iflue to the privy council of Schiand, 
under the great feal, to cauſe fixteen peers to be ſummoned, and 
ney hos members, &c. elected, Hr. And the names of the perſons 
fo ſummoned and elected ſhall be returned by the faid privy council 
into the court from whence the writ iſſued. „ 
By the Ff. 6 Ann. 23. the proclamation ſhall be under the great 
ſeal of Great Britain, commanding all peers to meet, Sr. and fuch 
proclamation ſhall be publiſhed at Edinburgh, and all the county 
tons in Scoflhnid, twenty-five days before the time of meeting. 
By the F. in Scarland, 5 Feb. 170), the ſaid writ ſhall contain a 
warrant to the privy council, requiring them to iffue a proclamation 
to the peers of Scotland to meet at ſuch time and place in Scotland, as 
her majeſty thinks fit, to elect the ſaid fixteen peers, and requiring 
the lord clerk-regiſter, or two of the clerks of ſeſſion, to attend and 
adminiſter the oaths required, and afk the votes, and, having made 
up the liſts in the preſence of the meeting, to return the names of 
the ſixteen peers choſen (under the ſubſcription of the lord clerk- 
regiſter, clerk, or clerks attending) to the clerk of the privy council. 
And by the ſame ſtatute, the ſaid ſixteen peers ſhall be named by the 
| peers of Scotland out of their own number by open election and plu- 
rality of voices of peers preſent, and proxies for the abſent (the ſaid 
proxies being peers, and producing a mandate ſigned before witneſſes, 
and both conſtituent and proxy being qualified by law). 
And ſuch abſent peers may ſend liſts of the peers by them thought 
fit validly figned, &c. which ſhall be reckoned as if they had been 
preſent and given in ſuch lift. | 
In caſe of death of any ſuch peer, c. they ſhall nominate another 
in like manner. | „ 5 » 
By art. 23. the ſaid ſixteen peers ſhall have all privileges of parlia- 
ment, as peers of England have, or ſhall have, particularly the right 
of ſitting on trials of peers during the being, or in the intervals of 
By the ff. 6 Ann. 23. peers of Scotland, before qualified to elect the 
fixteen peers, ſhall take the oaths and ſubſcribe the declaration, Cc. 
And if abſent, there ſhall be a certificate thereof, &c. 
| Peers, who are alſo of England, ſhall ſign their proxies and liſts, 
as peers of Sxarland; and no peer ſhall be capable of more than two 


proxies at a time. 4 333 
After the election, the lor clerk- regiſter, Ec. ſhall certify the 
mumes of the ſixteen peers elected to the Chancery of Great Britain, 


.(D's.) Of the Commons.) So, by art. 22. the repreſentatives of 
$atland in the Houſe of Commons of parliament in Great Britain ſhal 
be forty-five. - | IT | 

And by the, ft. in Scotland, 5 Feb. 1707, on writ to the privy coun- 
til, Cc. they ſhall iſſue a proclamation ut ſupra, requiring alſo the 
frecholders, for the reſpective ſhires and ſtewarties, to elect theif 
tommiſhonets, and Edinburgh and the other royal burghs to elect the 
commiſſioners to be ſent to the ſeveral diſtricts, Cc. 

But by the f. 6 Ann. 6. there ſhall be a wiit to the ſheriff, &c. — 


diſtrict) ſhall have the caſting vote, c. 4 | 
| , On end an vacancy, the fume ſhire or diſtri ſhall chuſe another 
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mall make his precept to the borough of Edinburgh, and the other 


burghs, Oe 85 N | | 44 
And by the ſtatute in Scotland, 5 Feb. 1707, of the forty-five re- 


ö preſentatives of the commons, thirty ſhall be choſen by the thires and 
Bute, Cromarty with -Nairn, Kinroſs with Clackmanan,) and Gfteen for 


the royal boroughs, viz. Edinburgh one, and the reſt ſhall be divided 
into ſourtetn claſſes or diſtricts, and each burgh chufing a com- 
miſſioner, thoſe commiſſioners ſhall ele& one for each diſtri, &c. 


If the votes of the commiſſioners in any diſtri be equal, the pre- 


fiding commiſſioner (for the burghs ſhall preſide by turns in every 


% 


in the ſame manner, c. 


None ſhall be capable to ele& or be elected, unleſs he be of the 


age of twenty-one years complete, and a proteſtant, and, if required, 


ſubſcribe and ſwear the formula in the third act of the 87h and gh 
| feſſn of W. 3. intituled, An AF to prevent the Growth of Popery. 
Nor, unleſs now by the laws of this kingdom capable to elect or be 


elected a commiſhoner to the parhament of Scotland. . 
By art. 22. 1 and member ſhall take the oaths appointed 


by the . 1 W.& M. JF. 1. c. 8. and 1 Ann. ſt. I. c. 22. and ſubſcribe. 
the declaration by the f. 30 Car. 2. ft. 2. in the ſame manner and 


under the ſame penalties, as members of both houſes of parliament 


in England. 


” 


By the „f. 6 Ann. 23. voter, before the election of burgeſs or com- 


miſſioner, &c. ſhall, if required, take the oaths, or, if a Quaker, the 
affirmation. e e | 
| (D 6.) Peerage, &c. 


By art. 23. all peers of Scotland ſhall be peers of Great Britain, and 
have precedency next after peers of like degrees in England, and be- 
fore all of like degrees after to be created, and ſhall be tried as peers, 
except that of fitting in the Houſe of Lords, and the'privileges de- 


pending thereon, and particularly the right of fitting on the trials of 


peers. - | 
By the ,. 6 Ann. 23. for the trial of a peer for treaſon or felony, 
n IC. ſhall — to the juſtices to inquire by oaths, c. of all 
treaſons, felonies, &c. committed in ſuch 8 by the peer, &c. 
who ſhall take inquiſition in the ſame manner, w ich ſhall be of the 
fame effect, and proceeded. on in the like method, as an indictment 


| before juſtices of oyer and terminer for the like offene: 


By art. 20, all offices, juriſdictions, He. heritable, or for life, ſhalt 
de reſerved to the owners as rights of property. 
By art. 21. the rights and privileges of-the royal burghs ſhall re- 


main intire after the union. 


By art. 19. the privy council in Scotland was to continue till the 
parhament eſtabliſhed a more effetual method, ec. — 
By the ff. 6 Aun. 6. the queen ſhall have but one privy council for 
Great Britain, &c. but juſtices of peace fliall be for every ſhire, 
ſtewartry, and ſuch cities, burghs, Sc. as the queen thinks fit, who 
ſhall have the ſame power as to peace, as by the laws of Scotland 
Juſtices of peace had or have by the laws of England. 970 
| 1 | | 7. 
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: (D 7.) Trade. ES 
By art. 4. all ſubjects of the united kingdom ſhall have full free- 
dom and intercourſe of trade and navigation to and from any place 
in the ſame kingdom and the dominions belonging thereto. _ 
And there ſhall be a communication of all other rights and privi- 
leges, which belong to ſubjects of either kingdom, c. 1 


(But ſtatutes allowing certain privileges to the members of the 
univerſities, do not extend to the Scotch univerſities, unleſs it be fo | 


expreſſed. 4 T. R. 49. 


(And therefore a diploma conferring the degree of doctor of phy- 


fic, granted by any of the univerſities of Scotland, does not give a 
qualification to the eldeſt ſon of ſuch graduate to kill game under 
22 & 23 Car. 2. c. 25. 1d. ibid.] | | 

By art. 5. all ſhips, &c. of ſubjects of Scotland, at the union, tho 
foreign built, ſhall be deemed of the built of England. 

By art. 6. all parts of the united kingdom ſhall be under the ſame 
prohibitions, reſtrictions, and regulations of trade, have the ſame al- 
lowances, encouragements, and drawbacks, and be liable to the fame 
cuſtoms and duties on import and export; and the prohibitions, &c. 
allowances, &c. and cuſtoms, c. ſettled in England at the union, 
ſhall after take place through the whole united kingdom, except the 
duties on export and import of particular commodities, from which 


any ſubjects of either kingdom are exempt by their private rights, 


which ſhall remain intire, &'c. | | 
[Scotch manufactures may be vended in England, by wholeſale, 
without any licence from the hawkers' office. 1 BI. Rep. 364-] 
No Scotch cattle carried into England ſhall be liable to other duties 
than the cattle of Zngland are. | 
When oats are at 15 s. feerling per quarter, or under, 2 5. 6d. per 
quarter ſhall be paid for oatmcal exported, as long as rewards are al- 
lowed for the exportation of other grain, and the beer of Scotland ſhall 
have the ſame reward as barley. ED | 

And the prohibition in Scotland of importation of victuals from Ire- 
land, or other place beyond ſea, ſhall remain, till more effectual pro- 

viſion againſt ſuch importation. 5 

By art. 8. foreign ſalt imported in Scotland ſhall be charged with 
the {ame duties as in England, and ſo ſhall ſalt made in Scotland, if 

uſed for fleſh exported, or proviſions of ſhips, &c. _ 

And the laws in Scotland for curing, &c. herring, white-fiſh, and 
ſalmon with foreign ſalt only, &7c. ſhall be continued, ſubject to al- 
terations by the parliament of Great Britain, and fiſh ſo cured, &c: 
exported from Scotland, ſhall have the ſame premiums and drawbacks 
as from England. | ö | 


And there ſhall be allowed 104. 5 d. per barrel for white herring, 


and 5 s. per barrel for beef and pork, ſalted with foreign ſalt, ex- 
ported from Scotland beyond ſea. | : F 

By art. 17. the ſame weights and meaſures ſhall be uſed through 
the united kingdom as now in England, and ſtandards ſhall be ſent 
from thoſe kept at the Exchequer at Weſtminſter to be kept by thoſe 
burghs in Scotland which have now of right the keeping of ſuch 
ſtandards, ſubject to regulations by parliament, e 


. | 1 8.) 
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By art. 7. all 22 of the united kingdom ſhall be for ever liable 
to the ſame exciſes on all exciſeable liquors, except that thirty- four 
gallons barrel of beer and ale Engliſb, being twelve gallons Scots pre- 
ſent meaſure, ſhall pay but 2s. on the account of the preſent exciſe, 
which after the union {hall take place on all other liquors as ſettled in 
England. | ; "any 

6 by art. g. when the land- tax in England is 1,997,763. 85. 44d., 
Scotland's quota ſhall be 48,000 J. free of all charges; and ſo propor- 


tionably, to be collected as the ceſs now in Scotland. 


And by art. 8. Scetland ſhall be exempt from the duty on home- 


made ſalt for ſeven years, and after from the duty by the ,. 9 & 10 
V. z. of '2s. 4 d. per buſhel, but ſhall pay if imported into England. 
Vide 3 Geo. 2. c. 20. ſect. 3. 5 a 0 

So, by art. 10. from duties on ſtampt paper, vellum, and parch- 
ment, by the acts then in force. | 


By art. 11. from duties on windows and lights, which determine 


iſt Auguſt 1710. | | 5 

By art. 12. from duties on coals, culm, and cinders, uſed in Scotland 
till za September 17i0. + | 1 

By art. 13. from duty on malt till 24th June 170); and by art. 14. 
during the preſent war. | . „ 

By art. 14. from all other duties laid on before the union, except 
thoſe conſented to in this treaty. ä | 

So, by art. 1 5. Scotland ſhall have 398,085 J. 10 f. as an equiva- 
lent for the cuſtoms and exciſes with which Scatland after the union 
will be liable towards the debts of ngland, (the cuſtoms of Scatland 
being 30,000/. per annum, and thoſe of Eugland 1,341,559 l. per 


aunum, the exciſes in Scotland 33,500 J. per annum, and thoſe in 


England 947,602 l. per annum) to be applied, Oc. 
(D 9.) Laws. 


x 2 5 \ 
By art. 25. all laws and ſtatutes in either kingdom, ſo far as yrs 
are inconſiſtent with any article of the union, ſhall ceaſe and be void. 


By art. 18. laws about the regulation of trade, cuſtoms and ex- 


ciſes, to which Scotland is liable, ſhall be the ſame in Scotland as in 
England. 8 Ke | | 
But by the fame art. all laws in Scotland, not inconſiſtent with the 
treaty of union, ſhall remain in the ſame force as before, but alter- 
able by the parliament of Great Britain. | 


And the laws which concern public right, policy, and civil govern- | 


ment, may be made the ſame through the united kingdom, but no 


Alteration ſhall be in laws which concern private right, except for 


evident utility of the ſubjects of Sand. 

[The ſtatute of limitations extends to bar plaintiffs reſident in 
 Ecetland, 1 Bl. Rep. 286. 1 
lk money is left in truſt to be laid out in lands in England for 
A., &c. and by act of parliament it is ſecured on A. s eſtate in Scot- 

nd, during his minority, it is to be conſidered as an eſtate in Eng- 
land. Marguis of Annandale v. Marchioneſs of Annandale, T. 1751, 
27, eſey, 381.] 


The purchaſe-money for heritable juriſdictions, whilſt remaining 


in the Exchequer in England, conſidered as real eſtate in Scotland. Did. ] 
Vor. VI. Fn, 8 3 | _ 


SCOTLAND. - 


"INN —__ 4 » 
nh * x * N * * 
2:0 © * 8 N 9 4 " 
” ;, w J TT PO OR. Ie EYE 
. * . * 
e > 
* * 
- 


— onen 
By fat. 13 G. 3. c. 31. perſons againſt whom warrants are iſſued 
5 2 in England bo font = ſhall eſcape into Scotland, 
may be ſent back by Scotch juſtice to the county where offence com- 
mitted; and ſo, vice verſa, from England to Scotland.] TE; | 
| [Perſon ſtealing in Scotland may be tried where he is found with 
the goods in England, and vice verſa; and ſo receivers of ſtolen 
—_— My 
; * 9 

D 10.) Courts. 1 8 1 

D 10.) Court of Sgſſons.] By art. 19. the court of ſeſſion, or 
college of juſtice, ſhall remain in all time coming in Scotland, as now 
conſtituted, and with the ſame authority and privileges, ſubject to 
ſuch regulations for the better adminiſtration of juſtice as ſhall 
made by the parliament of Great Britain. ” 
None ſhall be named ordinary lords of ſeſſion but thoſe who have 
ſerved five years in the college of juſtice, as advocates or principal 
clerks of ſeſſion, or ten years as writer to the ſignet, &c. ſo as the 
qualification for ordinary lords of ſeſſion may be altered by parlia- 
ment. ̃ | 5 
By the f. 6 Ann. 6. circuit courts ſhall be twice a-year, as by the 


ft. in 2d /ef. Car. 2. 3. 


(D 11.) Of Juſticiary.] So, by art. 19. the court of juſticiary 
ject to regulations, Sc. without pre- 


ſhall remain in all time, &c. ſubj 
judice to other rights of juſticiary. 


D 12.) Of Admiralty.] By art. 19. all Admiralty juriſdictions 
ſhall be under the lord admiral or commiſſioners of Admiralty in 
Great Britain. | | 

But the court of Admiralty now in Scotland ſhall be continued, 
and all reviews, reductions, or ſuſpenſions of ſentences in maritime 
cauſes, till the parliament of Great Britain make regulations as ex- 

pedient for the whole united kingdom, ſo as in Scotland be always a 
court of Admiralty for determining all maritime cauſes relating to 
private rights in Scotland. 5 VV | 

And the heritable rights of Admiralty and Vice-Admiralty in Sc 
land ſhall be reſerved to the proprietors as rights of property, ſubject, 
the manner of exerciſing, to the regulations of parhament. 


(D 13.) Other courts.] By art. 19. all other courts in Scotland ſhall 
remain ſubject to alterations by parliament. f | | 
And all inferior courts there remain ſubordinate, as now, to the 
ſupreme courts of juſtice there; and no cauſes in Scotland hall be 
cognoſcible in Chancery, B. R., C. B., or other court in 74 miner. 
Hall, nor ſhall they, or any court of the like nature, have power to 
review the ſentences, c. in Scotland, or ſtop the execution of 
ſame. MD | ö Fd, 


D 14.) PBrchequer.) By art. 19. the court of Exchequer ſhall be 
in Scotland, having the ſame power as in England for deciding queſ- 
tions about the revenues of cuſtoms and exciſes there. | 
And ſhall have the ſame power as the preſent court of Excheν 
in Scatland of paſſing ſignatures, gifts, tutories, Sc. | 77 
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By the flat. 6 Ann. 26. (till which by art. 19. the Exchequer be- 
fore- in Scotland continued) a court of Excheguer was erecte 45a 


Scotland. 2 „ en 
Whether the court of Exchequer has the excluſive juriſdiction 
concerning the revenue ariſing there (as on a bond to pay duties)? Q. 


Attorney-General v. Lutwydge, H. 1729, Bunb. 280.] 
| „ 
Vide Admiralty per totum. — Navigation (A B).—Prærogatiue, (B 1.) 
. 
Vide Fait, (A 2.—F 2.)—Preceſs, (A 3.) 
| 5 The King's Seals. | 
Vide Fuſtices, (K 6.)—Patent, (C 1, &c.) 
SEARCH AND SEIZURE OF FORFEITED GOODS. 
Vide Trade, (C 6.) | 
LON SEAT IN A CHURCH. 5 
Vide Aftion on the Caſe fir a Diſturbance, (A 3. —Zggliſe, (G 3.) 
SECRETARY OF STATE 
_- Vide Officer, (E 8.) 


SECTA AD MOLEN DIN UM. 
Vide Droit (H). 


SE DEFENDENDO. - 
Vide Fuſlices, (M 18.) | = 


SEIGNIORY.. | 
(A) Seigniory : What ſhall be: How created: In Capite. b 


8 imports the dominion or royalty which any one 
| has, And it is a ſeigniory in groſs, where the dominion is 
founded in his perſon; as, where a man holds of the king in capite, 
or of a common perſon in groſs. Co. L. 108. a. 12 Co. 1 36. Hob. go. 
Or, when he has a royalty in reſpect of an honour, manor, &.; of 
Which, vide Honour. „ 
If the king creates a tenure of himſelf, without ſaying of any 
manor, caſtle, honour, Sc. it will be a tenure in capite, for he holds | 
tim ag of his crown. Co. L. 108. a. 12 Ca. 135. Sav. 45. | 
Tho' the tenure be in ſicage, and not in chivalrz, Co. L. 108. a.. : 
| | 2 8 £m 3 | 


501. 
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But INT a ſubje creates the tenure, tho! the ſei ;ory after. 
wards eſcheats, c. to the king, it will be a tenure of e perſon of 
the king, but not in capite. Co. L. 108. a. 

So, if the tenure be created by the king i de manerio, & c. in capite, 
the tenure will be of the manor, and the words in capite ſhall be re- 
jected. R. 12 Co. 136. 

The king is lord paramount or all the lands in the kingdom. 
2 Inſt. po. Vide Homage. | 

So, before the /. M. 3. 18 Ed. 1. 1. quia emptores terrarum, if a 


ſubject had enfeoffed, Wc. another to hold of himſelf by ſuch ſer- 
vices as he pleaſes, it was a | meſne ſeigniory in the feoffor. 2 of 


And if he had enfeoff:d another generally „without mention of 
any tenure, the feoffee held of him by the ſame ſervices by which he 
held. 2 Inf. 501. 

So, ſince the ff. quia emptores, if a tenant makes a gift! in tail, the 
donee holds of the donor. 4 H. 6. 20. 

Tho' the gift be fenend. de capitali domino; for theſe words ſhall be 
rejected. K. 4 H. 6. 20, 21. 

If the tenant had enfeoffed another only of part of his tenement, * 
he muſt hold of his feoffor; for the ſeigniory cannot be divided by 
the act of the tenant, and therefore there could not be a feoffment of 
parcel to hold of the lord paramount. 2 Inf. 65. 

Yet before the 1 quia emptores, the tenant might enfeoff another 
of the whole, to hold of the lord paramount. 2 Inf. 65. 

But by the ff. quia emptores terrarum, if any enfeoff another of his 
tenements, or any part of them, the feoffee ſhall hold ok, the lord 
paramount by the fame ſervices by which his feoffor held, or pro ratd, 
if the feoffment be only of part. 2 Iiſt. 501. 

The tenure fhall be of the next lord paramount. Bid. 

And by the ſame ſervices, by which the feoffor ought to hold, if 
he was ſeiſed of the fee, or in his own right. 2 It. 502. - | 

Or, (if it cannot. be by the ſame, as where the feoffor holds in 
fankalmigne,) as near as it can. 2 Infi. 502. 


(B) How extinguiſhed. 


UT if the tenant enfcoffs the king, 4 ſeigniory is extinCt ; for 
the king cannot hold of any perſon. Dy. 10. a. 

80, if he gives to A. in tail, the remainder to the king in fee, if 

the king accepts the remainder. R. Dy. 154. 6. 
Bo, if tenant paravail enfcoffs the lord paramount, the meſnalty will 
be cxtinct, for the lord paramount cannot hold of any perſon more 
baſe. Dy. I >: | 
” So, if. a tenancy deſcends to the king and another, the king may 
compel _ other to do the entire ſervice or not, at his election. 
285. 

But if the king afterwards foi another tenend. de capitali domin? 
per ſervitia debita, the meſnalty and ſeigniory e are revived. 
2 Inft. 501. 

55 if the lord releaſes the ſeigniory to the tenant, or releaſes the 
land, the ſeigniory is extinct. Lit. ſ. 454. 


So, if the lord paramount confirms the eſtate of the meſne, to hold 
57 
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by frcage, or a leſs ſervice, the tenant paravail, who holds by the 
ſervices, after ſuch confirmation ſhall hold by ſccage, &c. 2 1nft. 


ſame 
501. 


Vide more concerning Seigniory, in Grant, E 4.) 
_-SEISED- TO.USES. 
Vide Uſes (E—F). 
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SEISIN. 
(A) Seiſin in Fact. 
(A 1.) When neceſſary. | 
EISIN imports the having poſſeſſion of an eſtate of freehold or 
G. inheritance in lands or tenements. Co. L. 153. a. 
Seiſin is in fact or in law. Co. L. 29. a. | 
Seiſin in fact is neceſſary to make a man tenant by the curteſy, 
where it was attainable. - Co. L. 29. a. Vide Eftates, (D 1.) 
And to maintain an aſſiſe. 4 Co. 9. a. Vide poſt. (C). 
Or, a writ of right. 4 Co. 9. a. 
So, a writ of aiel, mortd"anceſtor, & c. 4 Co. 10. a. | | 
And therefore where the /. 32 H. 8. 2. ſpeaks of ſeiſin within 
ſixty years for a writ of right, fifty years for a writ of azel, caſinage, 
mertdanceſtor, entry, Fc. within thirty years for an afſiſe, it ſhall be 
intended of an actual ſeiſin. 4 Co. 10. a. | 


(A 2.) What ſhall be a Seiſin in Fact. 
A ſeiſin in fact ſhall be attained by an actual entry into lands or 


tenements. BE. 7 h 8 

By an entry into part in the name of the whole. | 
So, a receipt of rents or profits will give an actual ſeiſin. | 
So, if an heir demiſes for years, or at will, the entry of the leſſee 

gives an actual ſeiſin to the leſſor. Yide Afiſe, (B 4). | 

So, a recovery and execution thereon give an actual ſeiſin. Vide 


pp. (C). on: 
[A. dies ſeiſed of four houſes leaving daughters by his firſt wife, 

and his ſecond wife enſent with a fon who is born, lives five weeks 
and dies; the mother, the daughters, and the ſon, live in one of the 
houſes, the tenants of the other houſes pay rent to the mother before 
the birth, during the life, and after the death of the ſon. This is 


actual ſeiſin in the ſon, and the premiſes deſcend to his heir. Gosd- 

title v. Newman, H. 14 G. 3. 3 Will. 516.] | | | 

([.) Seifin in Law. 
When ſuſhcient. 


Seiſin in law is ſuſſicient for an avowry upon a diſtreſs. 4 Co. 9. a. 
Vide poſt. (E). | Z | | 


A 
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(C) What Seiſin is ſufficient to maintain an Aſſiſe. 


HE plaintiff i in an aſſiſe muſt have actual ſeiſin of the lands or 


tenements for which he brings his aſſiſe; for it does not lie of a 
ſeiſin in law. Lit. .. 68 1. 4 Co. . a. 
What ſhall be an actual ſeiſin, vide ante, (A 2. . | 
And therefore, if the plaintiff in an affiſe enters, or takes the pro- 
fits of the land, that is ſufficient for him to have an aſſiſe. 
So, if a man receives rent, that is a ſufficient ſeiſin to have an 
aſſiſe of the rent. 


So, if a man recovers rent, and the ſheriff upon a writ t of execus 


tion puts him in ſeiſin of the rent. 
Tho? he puts him in ſeiſin _ by farol upon the land. 2 Rol. 463. 
J. 40. 
Or, by delivery of an ox, or other collateral thing in the name of 
ſeiſin. 2 Rol. 464. J. 30. 463. J. 30. 32. 
So, if he has Judgment for a return irrepleviſable. 4 Co. g. b. 
2 Rol. 464. J. 12. 
So, if the tenant, upon a 3 of rent, attorns to the grantee, and 


gives him money as parce] of the rent, that will be a ſuſhicient ſeiſin. 


2 Kol. 463. J. 22. 

So, if he gives a penny, A by way of ſcifin, tho' it be not given 
as parcel of the rent. 2 Rol. 463. J. 25. 4 Co. 10. a. 
- Or, gives an ox, cow, or other collateral thing, in the name of 
ſeiſin. 2 Rol. 463. J. 27. 464. J. 25. 

80, if a man takes the profits of an office, that is a ſufficient ſcifin 
of the office to maintain an aſliſe. 

So, if he takes 3d. of A. for a capias, it is a ſufficient ſeiſin of the 
office of filazer. 1 Rel. 270. J. 25. 

So, if he takes 20 5. of A. by way of compoſition for the fees of 
an olfice. R. 2 Lev. 120. 


Tho' the defendant had poſſeſſion of me office at the ſame time. 


2 Lev. 120. 
So, if he puts his hand upon the mace, which the diſſciſor of the 


office holds, and his hand upon the door of the Houſe of Commons, 


it is a ſufficient ſeiſin of the office of ſerjeant of the Houſe of Com- 


mons. R. 2 Lev. 120. 
So, if he recovers damages in an action upon the caſe for _ fees, 


Dub. 2 Lev. 108. 


So, ſeiſin of part of the rent is ſeiſin ſufficient to have an aſſſe 


of the whole. 4 Co. 9. 2 Rol. 463. l. 0. 

So, if a man grants ſeveral rents, an attornment by delivery of a 
penny in the name of ſeiſin is ſufficient for all the rents. 2 Rol. 463. 
J. 35. 4Co.8.6. 9. b. 


So, if a man reſerves upon a leaſe for life or years, a quartern of 


corn for the firſt year, and afterwards 50 6. per annum, the ſeiſin of 
the corn is ſuſhcient for the 5304. rent; for the whole ſtands upon 
the ſame reſervation. 4 Co. . a. 

50, ſciſin by the anceſtor is ſuMcient in an aſũſe by the heir. Vide 
Ae (A). | 

So, in an aſſiſe of rent up a e ſole, ſeiſin by his prede- 
, ceffor. 2 Rol. 464. l. 5.4 

So, ſeifm by the hand of the tenant paravail is ſufficient for the 
lord * againſt the meſne, 1 Kol. 314. /. „ 805 
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* ſeiſin by the huſband binds the wife and her heirs. 1 Rol. 314. 
| 55, ſeiſin by tenant by the curteſy binds the heir. 1 Rol. 31 5. J. 2. 


So, ſeiſin given of ſervices by A. after a feoffment by him to B. 
and before notice of the feoffment, is ſufficient for the lord in an 


aſſiſe againſt B., for till notice A. was his tenant, as to the avowry. 


2 Ral. 464. J. 50. | 85 ; . 1 = 
So, ſeiſin by the hand of the diſcontinuee of tenant in tail, tho? 


the lord cannot avow upon him, and there is no privity between 


them. 2 Kol. 464. /.52. 1 Rol. 314. J. 51. oe 

So, by the hand of a diſſeiſor, or other, who has a defeaſible title, 
if it be without covin. 2 Rol. 464. I. 45. 1 Rol. 314. J. 50. 

If a man makes a feoffment of a ſeigniory upon condition, and af- 


terwards enters for the condition broken; ſeiſin of the ſervices before 


the feoffment is ſufficient for an aſũſe after re-rentry. 2 Rol. 46g. 
J 10: where, after re-entry, he diſtrains. 4 Co. 9. b.. Vide pſt. (D). 
So, ſeiſin by the feoff:e before the condition broken. 4 Co. 9. 6, 


If a rent becomes ſeck without the act of the party himſelf, ſeiſin 


before is ſufficient for an aſſiſe afterwards ; as, if the lord purchaſes, 


c. of the tenant paravail, whereby the ſurpluſage of the rent of 


the meſualty is ſeck, ſeiſin before of the rent-ſervice is ſufficient for 
that which is ſeck. 4 Co. 9. a. N | 


0 (D) What not. 
DUT a ſeiſin in law is not a ſufficient ſciſin to have an aſſiſe. 
Vide ante (C). | | | 


So, an attornment to the grant of a rent, without payment of any 


part, or ſomething given in the name of ſeiſin, is not ſuſhcient to. 


maintain an aſſiſe. 2 Nal. 463. I. 15. 464. J. 20. | 

Tho' he attorned by delivery of a penny, if it were not given as 
part of rent, or in the name of ſeifin. 2 Rol. 463. J. 20. 

90, a diſtreſs for a rent-ſeck, without more, is not a ſufficient ſeifin 
to have an aſſiſe. 2 Rol. 463. J. 43. 5 

So, ſeiſin of one ſervice is not tufficient to have an aſſiſe of an- 
other ſervice, tho! it be inferior to it. 4 Co. ꝙ. a. ; 


As, ſeiſin of fealty is not ſufficient to have an aſſiſe for rent. | 


© 2 Rel. 463. „ 2. 1 | 
So, in an alliſe for an office, it is not ſufficient for a ſeiſin, that 
he goes to the place where it ought to be exerciſed, and demands his 
tation there. 2 Lev. 108. | 
Nor, if he recovers damages againſt another in an action upon the 
cale for diſturbing him in the exerciſe of the office.  Semb. 2 Lev. 108. 
So, ſeiſin of ſervices, by the hand of a leſſee for years, is not ſuf- 
ficient for an aſſiſe againſt him in the reverſion, after the years ex- 
pired. 2 Rel. 465. 1,2. 1 Nol. 314. J. 45. 
Or, by the hand of a tenant at will. 1 Rol. 314. J. 42. 
So, ſeiſin of rent-ſervice is not ſufficient for a rent, which becomes 
fel by the act of the party himſelf; as, if the lord grants his 
leigniory, ſaving the rent, ſeiſin of the rent before is not ſuffi- 
cient to have an aſſiſe of the rent, which is now /eck. 4 Co. Fa b, 
So, if a donor or leſſor for life grants the reverſion, ving the 
dent. Bl.. 
So, if a man makes a feoffment of land upon condition, and after- 
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wards th condition 5 is broken; he cannot maintain an aſſiſe before 
yy and a new ſeiſin obtained. 4 Ca. 9. b, | 


(E) What is ſufficient to make a Diſtreſs. 
| A piggy a ſeiſin in law is ſufficient to have a diſtreſs for rent. 4 Co, 


80, it is ſufficient for an avowry, We. for rent, or "they ſervice, 
fince the ff. 32 H. 8. 2. tho' that ſtatute ipeaks of actual poſſeſſion 
within forty years; for that ſhall be reſtrained to ſeiſin for an action, 
and not for a diſtreſs. R. 4 Co. 10. 

And ſeiſin of homage is a ſufficient ſeiſin to enable a diſtreſs fax | 
all other ſervices, ſuperior or inferior. R. 4 Co. 8. 5. Bevil. 

So, ſeiſin of any ſuperior is ſeiſin of every inferior ſervice ; as, if 
a man holds by e/cuage and other ſervi ices, ſeiſin of e, is ſcifin of 
homage, fealty, &c. K. 4 Co. 8 

So, ſeiſin of homage is ſeiſin of fealty. 4 Co. 8. bh. 

And if the tenure be by fealty and rent, ſeiſin of the rent is ſeiſin 
of the fealty. Bid. 

And ſeiſin of the fealty is ſeiſin of the rent. R. 4 Co. 8. J. 

So, acceptance by the lord from his tenant of an horſe, &c. for rent 
due, is ſeiſin of the rent. 1 Fol. 314. J. 25. 

So, if the tenant pays an amerclament for not doing ſuit, or makes 
a compoſition for it, it is ſeiſin of the ſuit of court. 1 Rol. 314. I. 20, 
So, an attornment, or recovery in avowry for any ſervice, is 2 
ſufficient ſeiſin of the ſervice. 1 Rol. 314, J. 17. 27. 

So, ſeiſin of any annual ſervice is ſeiſin of all caſual ſervices; 5 as, 
ſeiſin of rent, ſuit, &'c. is ſeiſin of eſcuage, homage, fealty, ward, 
relief, heriot-ſervice, ſervice to pale i in the park, or cover the hall of 
the lord, c. 4 Co. 8. b. 

But ſcifin of a ſuperior ſervice is not ſeifin of any inferior, which 
is not incident. Bid. 

So, ſeiſin of any annual ſervice is not ſein of any other annual 
fervice ; as, ſeiſin of rent is not 9 of ſuit, wors-days 1 &c, 


4 Co. . a, 
(F) Diſſeiſin. 
(F 1.) What ſhall be, 


(PHE preciſc definition of what conſtituted a diſſeiſin, ſuch as 
made the diſſeiſor the tenant to the demandant's precipe, tho 
the right owner's « entry was not taken away, is not now known; but 
it was, ſome way or other, turning the tenant out of his tenure, and 
uſurping his place and feudal relation. It was a complicated fact, and 
differed from diſpsſeſing. The freeholder by diſſeiſin differed from a 
poſſeſſor by wrong, or mere intruder without inyeſtiture.. Taylor v. 
Horde, II. 8 2. 1 B. M. 60.) 
C [Cafes where the true owner thinks fit to admit himſelf difſeiſed, in 
order to bring his aſſiſe, are very different from actual diſſeiſins in 
ſpite of the true owner, i. e. from ſuch diſſeiſins as made the diſſeiſor 
tenant to every demandant and frecholder, de foo in ſpite of the 
true owner. Bid.) (Vide Coxop. 702.) £ 
[Diffcifin at elefticn is very different from afual diſſeiſin, tho the 
ſame term is applicd to both. Eid. 


Diſſeiſin 


inn 


Diſſcifin is the tortious ouſting of ſeifin in lands or tenements "2 


Co. L. 153. b. | 
As if a man enters into lands or tenements, where his entry is not 


congeable, and ouſts another of his freehold. Lit.f, 279. 
If he enters upon the poſſeſſion of a leſſee, this oults the leſſor of 
his frechold. 

| Tho! the leſſee continues payment of his rent afterwards. Du, 
1 Rol. 658. J. ult. 

So, if a man diſturbs the entry of him who has right, into land, 
jt will be a diſſeiſin. 1 Rol. 659. J. 15. 

If he cuts ons trees Pannary to the command of him who has 
right. 

"if he comes to an houſe that is locked up, and key the door in his 
hand, and claims it in fee; tho' he does not enter, it will be a dif- 
ſeiſin of the houſe. R. 1 Rol. 659. J. 5. 

So, if a copyholder leaſes by licence for years, and afterwards ouſts 
his 1:ſ-e, it will be a diſſeiſin to the lord. 1 Rol. 662. J. 47. a 
'So, it will be a diſſeiſin, tho' made by colour of right; as, if 
tenant for life or years makes a feoffment, and the feoffee enters, he 

will be a diſſeiſor. 

So, if he makes a gift in tail, or leaſe for life, other than his own 
life, and the donee or leſſee enters. 
So, if leſſee at will, or by ſufferance, makes a leaſe for years, and 

the leſſee enters. R. Cro. El. 830. 

If the leſſee continues in poſſe ſſion after a fine, or ſurrenier to the 
leſſor. | 

Or, after his term expires, after entry, or againſt. the will of the 
eſſor. 

So, if the king's patentee enters, where the king has no right to 
make a grant. | 

If the eſcheator, or other officer of the king, ſeizes the land with- 
out cauſe, 

If a man, who has no right, obtains land out of the hands of the 
king upon falſe ſuggeſtion. 1 Kol. 658. J. 40. 

If a demandant enters pendente lite. 

Or, ſues execution after his releaſe given, after verdict, and be- 
fore judgment. | 

Or, enters after a recovery utterly void. 
If a ſheriff, upon a general writ, makes execution of other hand. 

1 Rel. 664. . 1. 

90, if an officer executes an office, to which another has a right, 
by appointment of the court, he will be a diſſeiſor. 
If a woman takes dower to which ſhe has no title, by aſſignment 
of a guardian, ſhe will be a diſſeiſoreſs, 

So, if a man enters by feoffment of a guardian 

If a guardian continues poſſeſſion after full age of his ward, he will 
be a difleifor. Co. L. 57. b. 1 Rol. 659. I. go. 

So, if a man enters by releaſe of an infant, he will be a diſſeiſor. 

If he enters to make livery for him who has no right. 

If he enters by colour of a leaſe from the Aer after the ie.” of 
the diſſeiſee. 1 Rol. 662. 1. 30. 

And every one will be a diſſeiſor who is — criminis; as) if a 


br commands cher expreſsly to make a diſſeiſin. 1 Kol. wh 
20. 2 5. 


1 
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If he gives aſſent precedent or ſubſequent to the diſſeiſn. 


If a leſſee, guardian, tenant by elegit, &c. makes a feoffment, Se. 


he will be a diſſeiſor, as well as the feoffee, c. who enters. 
50, if a leſſee attorns, or voluntarily pays his rent to a ſtranger. 


So, a feme-covert, or infant, may be a diſſeiſor by aGtual entry, 


without her huſband. 1 Rol. 660. I. 30. 


Or, if. they agree to a diſſeiſin by another after the coverture de- 


termined, or at full age. 4 Rol. 660. J. 23. 


So, if a man enters by a diſſeiſin, he will be a difſeiſor, het bs 


cms only for years ; as, tenant by ſtatute, in dower, c. where 
they have no right -to it ; for. they cannot qualify their wrong. 


I Bul 


If one parcener enters, claiming the whale, and takes the profits of. 


662. /. 35. 40. 


_ the whole, it will be a diſſeiſin of his Partner. Co. L. 373. ul 243. b. 
Vide Parcener, (A 3.) | 
What ſhall be a diſſeiſin of a rent, vide Rent, (D 2.) 


But an act, which does not ouſt him who has the 3 tho' it 


(F 2.) What not. 


be tortious, will not be a diſſeiſin; as, if a commoner commands the 


owner of the ſoil not tb cut down trees, whereupon he deſiſts, and 
goes off out of the land, it is no diſſeiſin; for he who has right ſhall 


not be ouſted of his ſeifin by parel. . 1 Rol. 659. I. 10. 


So, if A. enters upon the poſſeſhon of B. but does not expel him, 


it is no diſſeiſin. 1 Sal. 246. Co. L. 181. a. 


So, if a man makes a leaſe, off the land, to him who has the poſ- 
ſeſſion, and rent be paid to him, it will not be a diſſeiſin without 


more. 


1 Rel. 659. J. 40. 45. Vide infra. 


So, if a man erects a ſhop in a vacant place of the king's manor, 
without paying rent, it will not be diſſeiſin; for the king cannot be 


ouſted of his ſeiſin. 1 Rol. 659. JI. 25. 


Tho' he continues in the ſhop after a grant of che manor by the 


king to another in fee; for the un being no diſſeiſin, the continuance 


of 


e ſame act will not be ſo. R. 1 Rel. 659. I. 25. 


So, if a man enters upon the land of A. in ward of the king, 
and takes the profits as owner, and continues the poſſeſſion after livery 
ſued by 4. it will not be a diſſeiſin, when the firſt. act was not ſo. 


R. 1 Kol. 654. l. 30. 


So, if tenant in capite deviſes all his land, which is void for a third 

part, and the deviſee enters, and makes a heal. of the whole, it will 
not be a diſſeiſin; for he was tenant in common with the heir, and 
tenant in common cannot be ouſted without actual emen. x. 


I Rel. 658. J. 45. Mo. 546. 
So, tho? the deviſee levy a fine of the whole. 1 Rel. 6 58. J. 50. 


So, a diſſeiſin of part of a manor, rent, Qc. if there can be a ſe- 


verance, will not be a diſſeiſin of the whole. 1 Rol. 664. J. 21. 


80, it will not be a diſſeiſin, where a man enters by ſufferance of 


| the owner. 1 Rol. 659. l. 20. R. 1 And. 134. 


So, if a leſſee continues in poſſeſſion after his term, without. other 


act; 


for he is only tenant by ſufferance. 1 Rel. 659. 1. wt. 


So, if a ſtranger makes a leaſe by indenture to tenant by ſufferance, 
without ouſting the poſſeſſion, it will not be a diſſeiſin, tho? tenant by 
. pays him the rent upon the leaſe. R. 1 Rol. G5. J. . 
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Bo, if guardian by nurture makes a leaſe to any one in poſſeſſion 
under the title of the infant, rendring rent to himſelf, which is paid 
accordingly, it will not be a diſſciſin. 1 RA. 659. J. 45. | 
| So, if a man enters, claiming only a lwful eſtate, he will not be a 
diſſciſor, tho' he has no right to it; as, if a man makes a leaſe to B. 
and his heirs for years, and the heir ente s, claiming the term which 
does not belong to him. 1 Ro/. 662. J. 45. 
If a deviſe be void for a third part,. and che deviſee enters, claiming 
che whole by the deviſe. R. Cro. El. 641. 
So, if a ſheriff, &'. does execution purſuant to his authority, he 
will not be a diſſciſor, tho' the judgment or proceſs was erroneous, 
R. 1 Bol. 664. J. 5. | | I | N 
As, if the ſheriff makes reſtitution after a reverſal in error, with- 
out a ſcire facias againſt the terre-tenants who were not parties to the 
record, as they ought to be. R. 1 Rol. 663. J. 50. 8 
[Where an ejectment is rought, there can be no diſſeiſin. Tay vr 
v. Horde, H. 30 Geo. 2. 1 B. AH. 69. ] | . | 
[Taking poſſeſſion under a judgment in ejectment is not a diſſeiſin 
of the freehold; nor can the true owner eleF to make it ſo, For the 
entry is under authority, and lawful, therefore not liable to be 
puniſhed by fine; nor can the true owner enter upon ſuch recoveror 


as a diſciſor. Bid. Cup. 701.J „5 


FF z.) What ſhall be ſo, or not, at Election. 

So, if a leſſee at will, or by ſufferance, makes a leaſe, it will not 
be a diſſciſin but at the election of the leſſor. R. 1 Rol. 66 1. J. 25. 
Cro. Car. 302. Ju. 316. Vide Eftates, (H 1, 2.) : 

So, if a man enters by colour of a leaſe, which 1s void, and pays 
rent to the leſſor, he will not be a diſſeiſor, but at the election of the 
leſſor. R. 1 Rol. 66 1. J. 45. ps 2 
Tho' he claims a leaſe for life, as well as where he claims by a leaſe 
pr years or. at will. R. cont. 1 Rol. 662. J. 10. Vide Eſtates, 

I, 2.) 33 | „ 

' So, if A. makes a leaſe for years, and afterwards makes a jointure, 
and aliens the fee to B. who enters, and takes the rent of the leſſee, 
and then the wife enters, claiming her jointure, and takes the rent, it 
will be a diſſeiſin, or not, at the election of B. 1 Rel. 662. l. 15. 

So, if a leflee attorns, or pays his rent to a ſtranger without coer- 
cion, without more, it will not be a diſſeiſin, but at the election of 

the leſſor. 1 Rol. 659. J. 17. | | 
So, if a man enters, claiming as guardian, when he has no right 
to be ſo, it will not be a difſcifin, hut at the election of the heir, 

1 Kol. 661. J. 20, | 
It he enters upon the land of an infant by his aſſent, for his aſſent 

1s void. 1 Rol. 661. 1.40. | 175 
| (F 4.) Who ſhall not be a Diſſciſor. 

So, the king or queen cannot be a diſſeiſor. | 
|, So, a feme-covert ſhall not be a diſſeiſoreſs by the act of her huſ- 

band, or a ſtranger. 1 Rol. 660. J. 5. 10. e | 
Thbo' ſhe agrees to it during the coverture; for her agreement is 
void. 1 Rol. 660. J. 15. 20. i 1 

So, an infant cannot be a diſſeiſor by the act of a ſtranger, tho' he 
agrees to it during his nonage, 1 Rol. 660. J. 25. 351 Tho" 
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Tho! the feme-covert or infant be preſent, when che buſbanl or 
a enters, without more. 1 Rol. 660. J. 37. 661. J. 12. . 
So, a feme- covert by actual entry cannot make a diſſeiſin to the 
uſe of her huſband, or a ſtranger. 1 Nol. 660. JI. 5o. 

80, a corporation cannot make a diſſeiſin in their corporate capaci- 
ty; for the perſon who does the act is the diſſeiſor in his natural 
capacity. 1 Rol. 661. J. 5. 

So, if a · man commands A. to enter into land, when he has no 

right, and A. enters accordingly, A. alone will be the diſſeiſor, and 
not he who gave the command. 1 Kol. 663. J. 10. 15. | 

If a man leaſes the land of another for years off the land, and the 
leflee enters, the leſſee alone will be the diſſeiſor. 1 Rol. 663. J. 27. 

But if a leſſee at will or by ſufferance makes a leaſe for years, the 
leflor only will be the diſſeiſor. R. 1 Rol. 663. JI. 30. 40. 

He who enters under a void leaſe, is not a diſſeiſor but tenant at 


will. 1 Wl. 176. 
Vide more concerning N /n, in Pleader, (C 33-—E 22. 925 


Pri mier Seiſin. 
Vide Prerogative, (D 59.) 


* S8 EIS UR E. | 
Vide Capybold, ( 7. K 20, 21. 25.) —Prærogative, D 68.) 


1 of Arms. 

Vide Juſtices of the Peace, (B 12.) 
of Felons' Go 
* ide Porfiture (B * 7. 8. }—Faffices (Z) 3 (28 18.) 


of Forfeited Goods, 
Vide Trade, (C 6. 


of Temporalties. 
VPide Prærogative, (D 23, Oc.) 


SEMIN A'LY. 
Vide Popery, (B 6.) 


SEQUESTRATION. 
Vide Chancery, (D 7.) 


SEREMENT.,. 
(A) When an Oath ſhall be required. 


7 O- oath can be required, unleſs it be eſtabliſhed by act of 2 — 
ment, or by o common law, 2 Vf. 479. | 


14- 


| | 8 E RE MEN T. EY 
The oaths of judges, counſellors, ſheriffs, under-ſheriffs, eſcheat. 
ors, attormes, mayors, and bailiffs, are eſtabliſhed by act of parlia- 


ment. 2 Inft. 479. TS 3 
When the oath of allegiance ſhall be required, vide Allegiance, - 


Y (BI, Sc.) 


: [(A 2.) How an Oath ſhall be taken.) 
[On the principles of the common law, no particular form of oath 


is eſſential to be taken by a witneſs. Cowp. 389.] 


[Therefore Fews, before their expulſion in the 18th of Ed. 1., were 
ermitted at common law, and are ſtill permitted to be ſworn on the 
Old Teſtament. Id. ibid.] 9 | e 
[Turks may be ſworn on the Alcoran. Id. ibid.] 


And Gentoos, according to the ceremonies of their own religion. 


Vide 1 Atk. 25.1 


{The teſtimony of a ſectary, who refuſed to kiſs the book, but 


whoſe form of ſwearing was by opening the book, and lifting up his 
rizht hand, has been admitted in a civil action. 2 Sid. 6.) 


(B) When not. . 


BUT 2 new oath, not eſtabliſhed by the common law or authority 


of parliament, cannot be impoſed upon a judge, commiſſioner, or 

other ſubject. 2 Ii. 479. 1 | . ; 

Tho' allowed by the king's patent. Semb. per Cooke, 1 Rol. 5. 
But an addition to an oath, which is for the public good and due 
execution of his office, may be made by order of the king and the 
ſtate without parliament. Semb. Cro. Car. 26. | 

And therefore, by the common law, juramentum calumnie in caufis 
ecclefiaſlicis could not be required of laymen, except in cauſis matrimo- 
ral. et teftaraent. 2 1nft. 65 7. : | | 

Tho' allowed by the conſtitution of 0:57, 21 H. 3. A. 1236; for 
a canon contrary to a ſtatute or the cuſtom of the realm has no 
force. 2 Ine. 658. 3 

Tho' it ſeems to be warranted by the /. 2 H. 4. 15. for that was 
repealed by the /. 25 H. 8. 14. and 1 Ed. 6. 12. and tho' revived 
by the /. 1 & 2 Ph. & II. 6. was afterwards repealed by the //. 
I Fl. 1. and continues repealed. 2 7. 658. | | 

But it might be demanded of the clergy. 2 1ſt. 657. 

And of a layman in a matrimonial or teſtamentary cauſe; for in 


thoſe caſes the tranſaction is often in private. 2 nf. 65 7. 


So) no perſon, eccleſiaſtical or temporal, ſhall be examined upon 
oath in an eccleſiaſtical court of his thoughts. 2 Inf. 658. Vide 
Prohibitizn, (G 13.) | Fs 2 

By the /. 13 Car. 2. 12. no eccleſiaſtical judge may tender an 
oath ex Mis, or any oath whereby any perſon may be charged to 
accuſe, purge himſelf of, or confeſs any criminal matter, that may 
ſubject him to cenſure or puniſhment. : | 

And therefore no one can be bound by the ſpiritual court to take 
an oath to preſent or accuſe himſelf. Hard. 364. 

2 to make oath, that he will preſent upon ſuch articles inter 
alia. Bid. | | 

Nor, to take an oath, except in a matter proper for the a | 

| | | | 8 
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of the ſpiritual court, as in cauſa matrimonial. vel igſtamentar. Hard. 

364. 2 I. 65 7. 1 Rol. 220. 2 Bul. 182. Vide Prohibition, (G 4.) 
Nor, to anſwer upon a matter within their juriſdiction upon oath, 
before it be preſented by two at leaſt. R. Cro. El. 262. ; 

Nor, to anſwer upon a matter which ſübjects him to a penal law, 
tho' the juriſdiction of the ſpiritual court be ſaved ; as, if he takes 
uſury, hears maſs, &c. 2 Inſt. 657. 2 Rol. 305. l. 15. 25. 2 Cro. 388. 
1 Rol. 220. 2 Hul. 183. | | | 

Nor, to give an account of his faith. 2 Rol. 305. l. 35. 1 

Nor, to anſwer to an accuſation of incontinency, c. R. Cra. 
EI. 201. , | e 

Or, of covin or fraud in a leaſe for years. R. Hb. 84: 

Nor, to anſwer to a matter, which, being proved, will be a for- 
feiture of his frechold. R. Sal. 556. | 

Or, a forfeiture of his bond. X. 1 Rol. 110. 

The ſuppletory oath may be tendred to the party by the judge in 
the eccleſiaſtical courts, on a /*:niplena probatio in cauſa matrimonial. 
Williams v. Oſborne, Delegates, 1717, Str. 86.] 

[The exerciſe of it lies in arbitris judicis. 1bid.] 7 

So, an oath eſtabliſned by a canon to make no alteration in the 
government of the church by archbifhops, biſhops, deans, archdea- 
eons, Wc. is not legal. 3 Ae 1186. 1208. . 

Nor, an oath eſtabliſhed by a bye-law of the dean and chapter, 
who have power to make bye- laws, before an archdeacon ſhall be ad- 
mitted to his oſuce. R. 2 Mod. Ca. 27. | | 

So, the ſecondary of the King's Bench cannot examine upon oath, 
but the examination ſhall be in the Crown-office, 2 Rol. 499. 

An affidavit cantiot be taken by a coramiſſioner who is the party's 
attorney, or his menial ſervant, or his agent in that cauſe ; but if 
only agent in another, he may. Cock/edge v. Rickwood, C. B. P. 
20 G. 2. Larnes, 45.) | 
It is ordered, that from and after the laſt day of next term, upon 
every aſkidavit ſworn in this coutt, or before any judge or commil- 
ſioner thereof, and made by two or more deponents, the names o 
the ſeveral perſons making ſuch afadavit ſhall be written in the jurat; 
and that no affidavit be read or made uſe of in any matter depending 
in this court, in the jurat of which there ſhall be any interlineation 
or eraſure. Reg. Gen. B. R. M. 3) Geo. 3. J T. R. 82.] 

[The Chriſti: names as-weil as ſurnames of the parties mult be 
Inſerted in the title of an affidavit produced to ſhew cauſe againſt 
any rule. Fores v. Diemar, B. R. E. 38 Geo. 3. 7 T. R. 661.] 

[A rule was diſcharged becauſe the affidavit on which it was ob- 
tained was not intitled in any court; the words © in the” oy 
being perfixed. Oforn v. Tatum, C. P. E. 38 Geo. 3. 1 Bof. & Pull, 
271.] TER | | 

"Che court will in no caſe iſſue an attachment againſt a party at 
the ſuit of another, where the a{hdavits on which the motion is 
founded are ſworn before the agents of the proſecutor. Rex v. Wal- 
lace, T. 29 Geo. 3. 3 J. K. 403.) „ 

(If an affidavit be put into court without any title, the court cans 
not take any notice of it, tho' the adverſe party is 1 to waive 
the objection. Owen v. Hurd, B. R. M. 29 Ges. 3. 2 J. R. 643. 

[When a defendant, who has been convicted on an indictment, 

| | ia comes 
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comes up to receive judgment, the proſecutor may read affidavits in 
aggravation, tho" made by witneſſes who were examined at the trial, 
which affidavits the defendant is at liberty to anſwer. - Rex v. Sharp- 
neſs, E. 26 Gro. 3. 1 . R-228.] - - 

[The court of B. R. will take cognizance of affidavits ſworn before 
foreign magiſtrates if .properly authenticated to them: Dalmer v, 
Barnard, B. R. E. 37 Geo. 3. 7 I. R. 25 1.J 


(C) When required of a Peer. 


LO, all lords of parliament in the trial of _ before them ſhall 
not take any oath. Seid. val. 3. p. 2. 15 

So, by the antient law, when they * ood as defendants in any 
court, the anſwer ſhall be, upon proteſtation of their honour, with- 
out oath. Cont. per Fuſt.; but it was R. acc. in Parliament, 2 Car. 
Jon. 154. Per Harcourt, Sal. 5 13. Seld. vol. 3. p. 2. 1335. 

Tho' the anſwer be to a charge againſt him; as, in the Stare, 
ber, c. R. cont. Hut. 87. | 

But a peer made chancellor, treaſurer, _Juſtice of the peace, or 
other officer, ſhall take the uſual oath of office. R. Fon. 152. 

So, he ſhall take the oath of homage. Fon. 15 2. 

So, if he wage his law, it ſhall be upon 9 In. 153. 

So, if he be a witneſs. Jon. 153. Sal. 5 13. Semb. cont. Seld. 
vl. 3. p. 2. 1535. X. acc. 2 Med. gg. Acc. Dy. 314. b. in — 

Or, make an fidavit. Sal. 5 13. 

Or, be examined _ eee R. Per Harcourt, Sal. 

l 

And when ſworn, a peer puts his hand upon the goſpels, as others 
| a Dy. 314. 3. in mare. 


Perjury, how puniſhed, vide in Juſtice of Peace, (B 104, Oc.) 
SERJEANT AT ARMS. 
Vide Chancery, (D 6.) 
SERJEANT AT LAW. 
Vide Ley, (D 2, 3.) 
SERJEANTY. 
Vide Homage (F). 


Z SERVANTS. 
Vide Fuftices of the Peace, (B 58, Cc.) 


SERVICES. 
A to the ſervices or tenures whereby lands are held, vide Homage, 
(A—B, c.) 
How a ſeignio 2 be created by reſervation of ſervices, vide 
1 (A). — Honour. | 
de more concerning Services, in Copyhold, (K 8:—M 4.)—Plader 
(GK rs. enen 3 2 I” 


ö 2% 


SERVICES.. 
. 5%24" he King's Service, 
by Ni mor, (Bi, St.) 


Knight's Service. 
Vide Homage, (G 1, Ec.) 


Writ of Services. 
Vide Droit (G). 


8 E S 8 IONS. 2 — 
2 Ade, (B 23. aollicet of the Peace, (D I, 67 
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Seſſions of Parliament. 
Vide Parliament (Q). 


| 
| ; | SETTLEMENT. 
_- Marriage-Settlement. 
Vide Chancery, (3 M 3. f. —(3 Z. 1, e) 
— Voluntary Settlement. 
Vide Chancery, (3 LI png © 7) 


Settlement of the Poor. 
Vide 3 of the Peace, (B 71, &c.) 


SETTLED USE. 
| Vide Uſes, (K 5.) 


SEVERANCE. 
Vide Affiſe, (B 10.)—Cepybold, (Q. —Eflates, (K 5.) 


Severance of Tythes. 
Vide Diſmer, (I 1, a.) 
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SEWER S. 


(A) Commiſſion of Sewers. 


T the common law the king might make a commiſſion for the 
ſurvey and repair of the banks, walls, and other fences againſt 
_ the ſea, before any ſtatute of ſewers. 10 Co. 141. F. N. B. a, 


\. Je 


wits. 


But by the ff. 6 H. 6. 5. it was firſt enacted, that commiſſions of 
ſewers be granted; and it 1 their form. | =O 
And now by the f. 23 H. 8. 5. commiſſions of ſewers ſhall be di- 
rected in all parts in the realm, when and where need ſhall require, 
according to the tenor there enſuing. od | 


(B) To whom granted. 


BY the . 23 H. 8. 5. the commiſſion of ſewers ſhall be directed to 
ſuch ſubſtantial and indifferent perſons as ſhall be named by the 
lord chancellor, lord treaſurer, and two chief juſtices, or any three 
of them, whereof the chancellor to be one. N | | 

And by the ſame ſtatute, every perſon named a commiſſioner ſhall 
attend the execution of the ſaid commiſhon. | 

And before he acts ſhall take an oath before the lord chancellor, or 
ſuch to whom a dedimus potęſtatem is by him directed to take the 
ſame, or before the juſtices of peace at the quarter ſeſſions for the 
| ſame county, truly to execute the authority, Wc. 

And if any one fits as a commiſſioner before he is ſworn, he for- 
feits 40 J. for every time; a moiety to the king, a moiety to him that 


. ſhall ſue, Sc. | | = | 
And by the /. 25 H. 8. 10. any commiſſioner refuſing to be ſworn, _ 


the refuſal being returned into Chancery on the king's writ, ſhall for- 
feit five marks for every ſuch contempt, unleſs he ſhew reaſonable 
cauſe to the chancellor for ſuch refuſal. | 
But by the J. 23 H. 8. 5. none ſhall ſit as a commiſhoner, not 
having lands, tenements, or hereditaments in fee, in tail, or for life, 
of forty marks per annum, above all charges, to his own uſe, except 
he be refiant in and free of ſome city, borough, and town- corporate, 
and have moveable ſubſtance of 100 /. value, or be an utter barriſter 
: law, on pain of 40 J.; a moiety to the king, a moiety to the in- 
ormer. 5 | 
By the ff. 25 H. 8. 10. none ſhall be bound to act in the com- 
miſſion, unleſs he be dwelling in the ſame county. | 
Ly the ft. 13 El. 9. no farmer for ycars of lands within the limits 
of the commiſſion ſhall intermeddle in the execution of the commiſ- 
lion, unleſs he have 40 J. per annum freehold, and then only as to 
ſuch lands which he holds not as farmer. | 
And therefore, if a man be entitled to a reverſion, or remainder _ 
after an eſtate for life, of the annual value of forty marks, he cannot 
be a commiſſioner, for he has not an eſtate in præſenti. Cal. 194. 
So, if he be ſeiſed of franchiſes or liberties, if they are not de- 
miſed for the annual rent of forty marks; for tho they are heredita- 
ments, they are not of an annual value. bd. 8 | . 
Or, : 3 be ſeiſed of caſual ſervices; as, homage, heriot, relief, 
c. 1d, | | 
Or, if he be ſeiſed of an advowſon ; for it is of no value. Bid. 
So, joint-tenants, or tenants in common, or parceners of lands of 
orty marks per annum, cannot be commiſſioners; for tho? they are 
ſeiſed per my & per tout, yet each has only a moiety. Cal. 195. 
1 5 a man ſeiſed in right of his wife cannot be a commiſſioner. 
Nor, a man ſeiſed in truſt for another. Bid. 
Yotc Th. * Nor, 
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Nor, a dean and chapter, mayor and commonalty, or other cor- 


poration aggregate ſeiſed jure incorporationis. Cal. 195. 
So, an alien cannot be a commiſſioner. Cal. 196. 


Nor, a leſſee for years of a farm, unleſs he has alſo a freehold of 


- gol. per annum. Cal. 197. 
So, a diſſeiſee before entry cannot be a commiſſioner. Cal. 1 98. 


Nor, a bargainee of lands before inrolment, tho the deed be after- 


wards inrolled. Bid. 
So, a freeman of a corporation cannot be a commiſſioner, unleſs 


he be alſo reſiant within the borough, and have 100!/. perſonal eſtate. | 


Cal. 191, 192. 

If he be not actually admitted to his freedom. Cal. 190. 

And reſiancy in law is not ſufficient, unleſs he be actually reſident 
within the borough. Cal. 191. 

Tho' he inhabit within the walls, if he be not alſo within the pre- 


einct and liberty of the borough. Cal. 192. 


So, if a freeman has no perſonal eſtate in poſſeſſion, it is not ſuf- 


ficient, tho' he has debts upon ſtatute, nen, bond, or contract, 
to the value of 100. Did. 


So, if he has it not in his own right, tho' he is poſſeſſed of it in 


right of his church, or as a member of a corporation, &c. Cal. 193. 
Or, as leſſee for years upon a demiſe. Cal. 196. 


Vet an utter barriſter may be a commiſſioner, tho he has not any 


lands. Cal. 198. 

So, a man may be a commwiſſioner having forty marks per annum, 
tho? he be a villein. Cal. 196. | 

Or, be an infant. Cal. 202. 

So, a woman may. Bid. 
' So, a man who has lands in reſpect of his office; as, the warden 
of the Fleet, &c. ſeiſed for life of an office, to which forty marks per 
annum belong. Cal. 196. 

So, a biſhop, parſon, c. ſeiſed in right of his church. . Cal. 196. 

So, it is ſufficient if he have lands of forty marks, when he acts 
as a commiſhoner, tho* he had not when the commiſſion was granted. 
Cal. 198. 

Or, cho he afterwards ſell them. Bid. 
So, if a freeman has 100/. perſonal eſtate, it is ſuſſicient in what- 


ever place it lies. Cal. 193. 
Or, by whatever means he obtained it. Col. 193. Ec. 


But if a perſon not qualified act as a commiſſioner, he will be ſub- | 
ject to the penalty; but his acts and decrees remain good. Cal. 203. 


(C) Authority of the Commiſſioners. 


(C 3.) To what Things it extends. 


B the ft. 23 H. 8. 5. commiſſions of ſewers ſhall be directed in all 

parts within this realm, c. 

And therefore all the Engliſb ſea, being infra regnum Angliæ, may 
Pr the juriſdiction and extent of the commiſſion of ſewers. 
Cal. 18 ? 

80, the Iſle of Man, the Ile of Wight, Wales, and other antient 
or new iſlands within the kingdom of England. Cal. 20. 


So, lands deſerted by the fea. Cal. 22. The 


| 
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The ſhores and coaſts of the ſea. Cal. 30. 3% 

The arms of the ſea, creeks, havens, and ports. Cal. 33. 

But the authority of the commiſſioners does not extend beyond the 
limits of their particular commiſhon. Cal. 36. | . 
So, land deſerted by or gained from the ſea. after the commiſhon 

nted cannot be within the juriſdiction of the ſame commiſſion. 
Cal. 38. EP: | | . The 

80 the ſea, or creeks and bays of- the ſea, are not within the 
management of the commithon. Gat. .. | : ; 

So, lands deſerted, before they are got to be profitable, are not 
within the defence of the commiſſion. Cal. 38. ES 
And therefore the commiſſioners may build a wall, bank, &c. for 
the advantage of the other country, but not for the defence of the 
lands deſerted, till they are profitable. Cal. 38. 

[The commiſſion of ſewers extends only to navigable ſtreams, unleſs 
within two miles of London. Vide ft. 3 Fac. 1. c. 14. 2 Bl. Rep. 9717] 

Ve if the ſewer communicate with a navigable ſtream, or with 
the ſea above the point where the tide ebbs and flows, if it be uſeful 
for navigation, and if the place over which the juriſdiction is exer- 
ciſed be likely to be benefited, or be ſo in fact, the commiſſioners 


have juriſdiction. 2 Term Rep. 358. 


(C 2.) What Defences they may mend. 


By a commiſſion founded upon the ff. 23 H. 8. 5. it is recited, that 
firaſmuch as the walls, banks,” gutters, ſewers, gates, calcyes, bridges, 
ftr:ams, and other defences by the ſea-coaft and marſh ground within the 
lumits of A., &c. or the pods” of the ſame, by the rage of the fea, or by 
means of trenches of freſh water, having courſe to the ſea, be ſo lacerate, &C. 
we therefore. have aſſigned you or fix of you (three quorum) to ſurvey the 
ſaid wwails, &c. and the ſame cauſe to be made, corrected, repaired, amended, 
Ful down, or reformed, os the caſe ſhall require, &c.\ 10 Co. 143. a. 
And therefore the commiſſioners have authority for repairing the 
walls and banks of the ſea. Cal. 37, 38. | | 

And alſo the banks and walls of navigable and other rivers which 
have a courſe to the ſea Cal. 52. | En. 
2 they may reform ſuch walls and banks, if neceſſary. Cal. 

51, Oe. th ” . 
So, the commiſſioners have power of rivers, gutters, ditches, ponds, 
pools, ſewers, and ſtreams. Cal. 57, Sc. 3 
So, if a navigable river becomes dry, they may, for the benefit of 
the navigation, ſupply it with water from another river, which has a 
ſuperfluity. Cal. 62. | INE. 

Tho' the navigation be only for private boats for carriage of the 
goods of others; for that is a common benefit. Cal. 62. 

So, the commiſſioners have power of all bridges which ſtand upon 
lands ſurrounded. Cal. 63. = yo 
So, the commiſſioners may make de novo the antient walls, rivers, 
Sc. where they are decayed or totally periſhed. 10 Co. 141, 2. 

So, when they make a new wall, Sc. they may make any little 
alteration for the good of the public; as, if a wall, Cc. muſt of ne- 
ceſſity be rebuilt, they may make it in a place more commodious for 
the level; for it is not a new invention, but an improvement of 
the antient means for preſervation of the level. 10 Co. 142. 6. 4 

: . „ at 
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But banks, walls, &c. for fences of private grounds, are not within 


the power of the commiſſioners. Cal. 54. 
Tho' they are made to ditches, 3 or ſtreams for wate ring or 


draining their private ſoil. Cal. | 
Or, for inning and ſecuring o e . Bid. 


So, cenduits, c. for private uſe or convenience, are not within 


their power. Cal. 60. 
So, if the town of B. be deſtitute of water for cattle, Ec. and the 


town of C. abounds, the commiſſioners cannot make an : order for the 
relief of B. Cal. 61. 

So, they cannot make an order for conveying. a river or other 
ſtream (as the cut from Ware to London, &c.) to any town or city 
for houſehold affairs; for they have no power but for draining and 


navigation. Cal. 62. | 
Nor, for navigation of. private boats for a man's ; private uſe. Did. 


* So, it is not within the power of the commiſſioners to make new 


works, where there was nothing of that nature before; as, to male 


a new cut from one part of an old river for ſeven miles to another, 


R. 10 Co. 141, 2 
Nor, new drains, banks, or ſluices. R. Mo. 825. 


So, they ought not to make an antient wall, & c. de novo; if 1 2 


reparation the peril can be avoided. 10 Co. 142. 5. 


(C 3.) What Annoyances they may reform. 
So, by commiſſion founded upon the 23 H. 8. 5. the commiſſioners 


have authority not only 70 ff urvey walls, & c. but becauſe the common paſ- 


ſages of ſhips, boats, & c. in rivers, &c. by means of ſetting up and making 
ftreams, mills, mill-dams, bridges, ponds, fiſb-garths, locks, awears, flood- 


gates, and other like annoyances, be interrupted, & c. the commiſſioners may 


cauſe the ſame to be made, corrected, amended, put down, or reformed, as 


the caſe ſhall require, after their di :Goretions. 10 Co. 143. a. 
And therefore commiſſioners of ſewers may throw down or reform 


all annoyances of late times erected to the prejudice of the public 
good. Cal. 54. | 
But the commiſſioners cannot pull 4 or reform any impediments, 
Sc. but according to power to them * by ſome ſtatute. R. 10 


Co. 138. 
And therefore they cannot remove, Oc. any mill, cawſey, ” 


erected before the time of Ad. 1. if it be not afterwards enlarged. Bid. 
Or, if it be afterwards enlarged, they cannot throw it down; but 


; only: reform the enlargement. R. 10 Co. 138. b. 


| (e 4.) What they may do by a Survey. 
By commiſſion upon the 23 H. 8. 5. the commiſſioners may ſurvey 
wall, flreams, ditches, banks, gutters, calcyes, ſewers, bridges, mills, 
&c. and other impediments and anmyances aforeſaid. 
And by ſuch ſurvey they may intorm-themſelves what defences want 
repair, or not. Cal. 81. 
What annoyances there are. Cal. 2. | 
In what particular the defect conſiſts. Cal. 81. 
What materials or money ought to be Provided for ſuch defeQs. 


Cal. 81. 
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So, by a ſurvey they may determine, whether a new ſtuice, ſewer, 
or other defence is neceſſary, and in what place. Cal. 83. | 
So, they may direct the repair of a defence, which by ſurvey ap- 
pears neceſſary. Cal. 82. w 85 | 
Or, the removal of @ thing which upon a ſurvey appears to be an 

annoyance. Lie. Ea „ 


(C 5.) What by Jury. | 
So, by commiſſfion upon the .f. 23 H. 8. 5. commiſhoners are aſ- 
ſigned to ſurvey, & c. and alſo to inquire by the oaths of lawful men of th 
ſhire or place, where ſuch defaults or annoyances be, thro whoſe default 
the ſame have happened, who holds any lands, tenements, common, & e- 
or may have hurt, & c. by the ſaid walls, ditches, ſeauers, &c. 
And therefore the commiſhoners ought to inquire by a jury, by 
whom any annoyances are erected ; and they cannot determine by 


| ſurvey or otherwiſe, without inqueſt. Cal. 82. 


By whoſe default a wall, bank, &c. or other defence, is defeCtive. 
Cal. 83. | 5 1 5 „ 

Who are liable to repair by preſcription, tenure, c. Cal. 83. 

What lands lie within danger, Sc. and who is the owner. {bid. 


(C 6.) Fury hw /ummoned, &c.) By commiſſion the commiſſioners 


are authoriſed 79 mate and direct all writs, precepts, warrants, &c. to all 


be , bail its, 5 8 and «other perſons within liberties, or without, &. 
And 


| the ſheriff is commanded to cauſe to come before them, &c. at the 
days and places they appoint, as many honeft men of the bailiwick, &C. to 


- Inquire of the premiſes. 


(D) Commiſſioners have a Court of Record. 
In what Caſes they have Juriſdiction. | 


6 of ſewers are juſtices, and have a court of record · 
al, 128. | 

By the ff. 23 H. 8. 5. the commiſſioners may hear and determine all 
matters within their commiſhon, at the fuit of* the king, or of any 
other complaining before them, after the laws and cuſtoms of Rom- 
ney Marſh, and after their diſcretions. Vide poſt. (H 1.) | 

And therefore any perſon may prefer his bill of complaint before 
commiſſioners of ſewers for a matter within the authority of the com- 
miſſion. Cal. 129. 173. TY | | 
So, if the goods of B. are taken upon a diſtreſs againſt A., tho! it 
be tortious, and without authority of the commiſſion, yet B. may 
2 redreſs and his damages upon complaint before the commiſſioners. 

3 772 | 5 : 

So, if an officer for a diſtreſs takes more than he ought, the com- 
miſſioners will oblige him to return the overplus. Cal. 174. 

Or, if the diſtreſs upon a town be levied upon one perſon, they 

all make the others contributory. bid. 25 

It an officer buys timber, &c. for the repair of a wall, Sr. the 
vendor ſhall have a remedy before the commiſſioners. Cal. 175. 

Or, if he makes a trench, &c. by order of the commiſſioners upon 
the land of another. Lid. N | oy 

1 T4: | a 
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80, labourers, Wc. may here recover their wages, &c. Cal. 175. 
But for a collateral matter they have not authority; as, if A. be 
diſſeiſed of lands within the level, chargeable to the repair, Or. the 
commiſſioners cannot give relief. Cal. 174. n | 
Or, if a wall, which A. ought to repair, be thrown down, whereby 
the lands of B. are ſurrounded, the commiſſioners cannot give B. 
damages for it. Did. „ 


(E) When Commiſſioners may make a Tax. 
(E 1.) For what Cauſes. WE 


BY commiſſion, the commiſſioners may reform, repair, & c. walli, 
ditches, gutters, ſeavers, & c. in all places needful; and if need be, 
make new, and cleanſe, & c. the trenches, ſewers, &Cc. ; and amend, pre- 
ftrate, & c. all mills, flreams, &c. and other annoyances, & c.; and hear 
the accounts of collectors, &c. fir receipt and laying out money levied and + 
paid in or about making, repairing, reforming, & c. walli, ditches, Kc. 
and other annoyances. | | 
And alſo may take as many carts, horſes, &c. and as many workmen, 
&Cc. as for ſuch reparations, & c. ſhall ſuffice, paying for the ſame compe- 
tent wages, ſalary, &Cc. | | 
And alſo take as many trees, ꝛuoode, timber, &c. as for the ſaid works, 
8c. all be ſufficient, at a reaſonable price, & c. ; | 
So, by the ff. 23 H. 8. 5. the commiſſioners may every one have 41. 
per diem for every day they take pains in the execution of the com- 


miſſion, and one clerk 25. per diem out of the rates, taxes, &c. aſſeſſed 


by authority of the ſaid commiſſion. | | | 

And they may aſſign of the ſame rates, taxes, &c. to the clerk for 
writing-books and proceſs in the premiſes, and to collectors, expend:- 
tors, and others, who ſhall take pains in execution of the commiſſion, 


as they ſhall think reaſonable. 


(E 2.) How aſfeſſed. 


By commiſſion upon the /. 23 H. 8. 5. the commiſſioners are au- 
thoriſed to inquire, &c. and all thoſe (viz. who have or may have hurt 
or loſr, &c.) to tax, afſeſs, charge, &c. after the quantity of their lands, 
renements, rents by the number of acres, &c. after the rate of every man's 
portion, profit, & e. by ſuch ways and means, & c. as fhall ſeem moſt con- 
vernent for redreſs of the premiſes. _ | 

And upon this the regular courſe is, that the jury preſent the par- 
ticular quantity of land, or other profit, that every one who may | 


have benefit by the repair, or prejudice * the non-repair, has within 


the level, and thereupon the commiſſioners make a decree for 
the aſſeſſment of every perſon in proportion. Cal. 82. 10 C 
143. a. i | 5 eee ve 
And it is ſufficient to charge the viſible owner or occupier ; for if 
he is not liable for the whole, he may be remedied by application to 
the commiſhoners, Cal. 111. == 
So, alſo the aſſeſſment may be charged in general upon ſuch a town, 


who may afterwards apportion it among themſelves. Cal. 96, 97- 


Or, the commiſſioners may afterwards make a decree for apportion- 
it, . Cal. C To „. . 0 | , 
ing 9 £4 | | An 
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An order to levy nine-pence per acre to be paid to the clerk, to be 
applied towards defraying charges in and ahout the execution of the 
commiſſion, is good. Level of HulPs Caſe, H. 13 G. 2. Str. 112). 

But an aſſeſſment upon a town in general, if it be not afterwards 
apportioned, is not good. R. 10 Co. 143. 4. R. 2 Cro. 336. 2 Bul. 

197. R. Mo. 8238. ET: „ e | ah 

Nor, an aſſeſſment upon all the lands between ſuch a place and ſuch 
a place; for it mult be upon each part in ſeveral. R. Eg. Ca. 94- 

So, an aſſeſſment upon one only within the level, where pthers 
are in equal danger, or have equal benefit, is bad. R. 5 Ca. 100. 


Adin. 10 Co. 143. | ng | | 

Or, an aſſeſſment upon a level, with direction to levy it upon one 

perſon. R. 2 Cro. 336. | | © FT 
If an aſſeſſment be irregular, equity does not aid it. R. Eg. Ca. 94, 5. 


© (E 3.) When the Charge ſhall be upon the Owner. 


If a man be bound by tenure to the repair of a wall, ſewer, Sc. he 
| ſhall be charged alone. Cal. 112. 10 Co. 139. 6. 140. 
And every one will be bound to whom ſuch land comes. Cal. go. 
If A. and all his anceſtors have time out of mind repaired, it is evi- 
| dence of a tenure to repair. Cal. 8g. _ | 
So, a corporation may be bound by cuſtom to repair, without ſhew- 
ing any lands by reaſon of which, Oc. Cal. 88. OS 
So, if A. and others drain a level, and are allowed a third part of 
the level, and thereupon agree to repair the banks of the whole, they 
will be charged to do it; tho' thoſe who demand it are not parties 


or privies to the agreement. R. Hard. 169. 


So, a man may be bound by his covenant to repair. Cal. go. 
And if the covenant be for him and his heirs, and aſſets deſcend, 
the heir will be bound. Cal. go. | 
So, if no one be chargeable by tenure, preſcription, or cuſtom, to 
repair, the owner of the wall, bank, or other defence, may be charged 
tor it. Cal. 88. 91. | es 
Or, he who has lands adjoining ; for a bank, wall, c. againſt the 
ſea belongs to him who has land adjoining. Cal. 8. „ 
So, a man who has the uſe or profit of the wall, Ce. or other 
defence, may be charged to it; as, if a man has ſecurity by ſuch de- 
fence, in his ferry, crane, piſcary, Sc. Cal. 91, 92. A” 
But a man cannot be bound by preſcription to the repair, &c. un- 
leſs it be ſhewn that he has land ratione cujus, &c. Cal. 88. 
Tho' he has always repaired, and alſo his anceſtors; for it is only 
evidence that their land is liable. Cal. 88. | 
So, a man cannot be charged as owner, or having the uſe, Se. 


* 


except where all others who have the uſe or profit, Qc. are alſo 


charged in proportion. Cal. 92. Vide ante, (E 2.)—Pgſt. (E 5.) 


(E 4.) When upon the Level. 


But where no one appears to be chargeable by tenure, preſcription, 


2 or covenant, thh charge ſhall be impoſed upon the level. 
al. 113. | 


Or, if land liable by tenure, preſcription, cuſtom Sc. be fy BY 
rounded, or loſt, Cal. 113. : id 


T4 | Or 
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Or, if land liable by tenure, c. eſcheat. Cal. 1132. 
© Bo, if land liable by tenure, cuſtom, c. is not ſufficient, the re. 
ſidue ſhall be charged upon the level. Cal. 114, 115. 10 Co. 139. 6. 
Or, the hazard is manifeſt, whereby if a remedy be not immedi. 
ately applied beyond what the land liable can ſupply, the whole 
country, Sc. will be ſurrounded. ' Cal. 114. 10 Co. 139. b. 
So, if damage happens by inevitable accident without the fault of 
the owner of the land liable, &c. the charge ſhall be upon the level; 
as, if it be by an extraordinary tide or flood. Cal. 114. R. 10 Co. 
139. [Rex v. Somerſet, T. 39 Gee. 3. 8 J. K. 312.) c 
So, the charge of a new wall, ſewer, or other work, ſhall be upon 
the level, &c. Cal. 115. 8 
And alſo the maintenance of it afterwards. Cal. 115. 


F.) Who liable within the Level. 


All perſons who have lands and tenements within the level, or profit 
apprentie, axe liable to the tax aſſeſſed upon the level, if they may 
have benefit by the repair, or prejudi ce by the non- repair. 

As, if they have land, meadow, marſh, mill, wood, c. 
Thoc' it be his glebe. Cal. 100. | f 

Thoc' it be copyhold. Cal. 101. „ 
So, land of the king, in eccleſiaſtical perſon, &c. Cal. 100. 
So, none can be exempt by cuſtom or preſcription. Cal. 177. 
So, a man who has a common, rent, c. or other profit apprendre 
out of land, may be charged to the tax upon the level. Cal. 105. 107. 
The lord of a manor for his quit- rents, rents of aſſize, &c. Cal. 108, 
So, a man who has common of turbary, piſcary, &c. Cal. 105. 
80, any who has a ferry. Cal. 105, : | 

Or, a liberty of free paſſage by cuſtom, or preſcription. Cal. 106. 

A park or warren within the level. Cal. 106. = 
So, to extraordinary repairs, which tend to the benefit of the in- 
heritance, a leſſor, or reverſioner, or remainder-man, after an eſtate 
for hic or years, may be aſſeſſed. Cal. log, 110. | 
Or, for a new wall, fluice, ſewer, Sc. Cal. 110. | 

So, to repairs for the benefit of the country in general, a charge 

may be aſſeſſed upon land not liable to be ſurrounded ; as, for repair 
of a public port, &c. Cal. 115. 3 
So, by ſpecial cuſtom which warrants a perpetual charge, a decree 
may be made for impoſing a perpetual charge upon land for repair, 
Oc. Cal. 158. | | . 
But tythes not in the hands of a layman, which ariſe upon land 
within the commiſſion, cannot be charged. Cal. 100. ED, 

So, the lord of a manor cannot be charged for the freehold of his 
copyholds. Cal. 103. | . 

Nor, a commoner aſter the corn ſevered ; for it is but of ſmall 
value. Cal. 10g. . PL 
A reverſion or remainder expeQant after an eſtate-tail. Cal. 108. 
Nor, an annuity for it does not iſſue out of land, but charges the 
| perſon only. Cal. 105. | | 
Tho' the annuity be paid by a corporation, which cannot be bound, 

but in reſpect of their poſſeſſions. Cal. 105. T 

Nor, proxies, ſynodals, c. Cal. 107. | 

Nor, a man who has only a caſual profit ; as, a fair, market, Cc. 
Cal. 106, 5 | | Or, 
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Or, an office, as town clerk, clerk of a market, &'c. tho? they are 
confined to a place within the level. Cal. 107. „ 
Nor, a man who has only title of entry, or action. Cal. 107. 

Nor, a mortgagar for his title to redemption. Cal. 107. 

Or, a bargainee, before inrolment. Cal. 107. | Re 
Nor, a patron, founder, Cc. in reſpect of his advowſon, r. 
"Cal. 107- | | 1 

So, 15 one can be charged for reparation, c. but where he has 
a a prejudice by the nuſance, c. or a benefit by the reformation. ' R. 4 
10 Co. 143. | | N 1 5 | 
| So, to . or ordinary charges aſſeſſed upon a level, a reverſion 
or remainder after an eſtate for life or years ſhall not be charged. 
Cal. 110. Fl 
So, mountainous or high lands which cannot be ſurrounded ſhall 
not be charged. Cal. 104. 176. Vs 
So, the commiſſioners cannot impoſe a perpetual charge upon land 
for repair, unleſs it be warranted by a ſpecial cuſtom. Cal. 158. oo 
So every perſon ought to be charged, according to the quantity of 
his land, and in proportion to his profit, c. 10 Co. 143. Vide 
ante, (L 2.) EA T- 


(E 6.) Remedy for Aſſeſſment. 


(-E 6.) By diftreſs.) By commiſſion founded on the f. 23 H. 8. 5. 
the commiſſioners may aſſeſs, diſtrain, puniſh, & c. as well within the 
limits accuſtomed, or otherwiſe, or elſewhere within the realm of England. 


And may diſtrain for arrearages of every ſuch collection, tax, and afſeſs, 
as oft as ſhall be expedient. Ex. | | 


And therefore, where an aſſeſſment is made upon lands by authority 
of the ſewers, the officer, by warrant from the commiſſioners to him, 
may make diſtreſs upon the goods of the party for the aſſeſſment. 
Cal Tat © ; 2 ; 
So, the collector or officer may diſtrain without an expreſs warrant. 
Cal. 141. | | . | | 
So, if an aſſeſſment be made upon land, liable to the repair, c.; 
for the repair of any wall, ſewer, or other defence, the cattle of, a 
ſtranger, /evant and couchant upon the ſame land, may be diſtrained 
lor ſuch aſſeſſment. Cal. 145. „ 
S8o, a diſtreſs may be taken upon the goods of any one charged to 
che aſſeſſment at any place within the limits of the commiſſion, tho? 
it be not upon the land aſſeſſed. Cal. 143. | 1 
So, at any place within the kingdom. Cal. 144. 
So, by the ff. 7 Ann. 10. the commiſſioners, or any ſix of them, by 
warrant under hand and ſeal, may give authority to any perſon to 
levy money by them aſſeſſed on lands chargeable with ſuch ſeſs, by 


| diſtreſs and ſale of the goods of the perſon not paying; and the over- 
Plus, after the charges of diſtreſs and ſale, ſhall be returned to the 

| Owner, 

6 90, before that ſtatute, by expreſs warrant upon an ordinance 


_— by the commiſſioners for the ſale of them. Cal. 149. R. 
92. 


But the goods of a ſtranger cannot be ſold for an aſſeſſment upon 
A., tho levant and couchant upon his land. Cal. 145. 151. 
So, the goods of a ſtranger cannot be diſtrained for an amerciament 
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upon A. for non-payment of a tax charged upon his land, liable to | 
repair of a wall, &c. for default of repair, tho /evant ar 4 
upon the ſame land. Cal. 145 11 8 25 


(E 7.) By fines, amerciaments, &c.] If a man, aſſeſſed by the au- 
thority of a commiſhon, neglects to pay at the time limited, he may 
be amerced for it. Cal. 134, 1357. Sago, Fo 
80, if a collector, expenditor, or other officer, neglect his duty, 
de may be fined for it. Cal. 134. YÞ RY 35 


(Es.) By ſale of lands. When land may be fold.] So, by the ft. 
23 H. 8. 5. if any aſſeſſed, Oc. for any lands within the commiſſion, 
do not pay, &c. according to the ordinance of the commiſſioners, the 
faid commiſſioners may decree the lands from the owner and his heirs 
to any perſon in fee, in tail, for life or years, for payment of ſuch lot. 

And therefore, for non-payment of a ſeſs charged upon the land 
within the commiſſion, the commiſſioners may fell the land. Cal. 161. 
So, if a man be bound by tenure to pay ſo much per annum for re- 
pair of the ſewers, and the commiſſioners make a decree that he pay 
it at ſuch a day, for non-payment they may fell the land. Cal. 162. 
So, if an aſſeſſment be aſſeſſed upon a vill, &c. in general, and af- 
terwards by decree diſtributed among the owners of the lands within 
the will, for non-payment they may be fold. Cal. 162. | 
$0, all lands, tenements, and hereditaments, within the com- 
miſſion, chargeable to the ſeſs, may be ſold for non-payment. Cal. 
162, 163. 5 
And 3 by the /. 7 Ann. 10. the commiſſioners may decree a ſale 
of co yhold lands in the ſame manner as freehold for non-payment of 
the 100 aſſeſſed on them, for ſuch eſtate as the owner had in them, or 
any claiming in remainder under him. | | | 

Provided he to whom the ſale is made, before entry or perception 

of the profits, agrees with the lord for his fine, who ſhall thereon ad- 


mit him tenant. | 


os 


(E.) When not.] But the commiſſioners cannot ſell land for other 
cauſe, except for non-payment of the aſſeſſment; as, for not repair- 
ing of a wall, &c. which he ought to repair by tenure, preſcription, 
Sec. Cal. 161. RE | 

So, if A. be bound by tenure, Cc. to pay 205. per annum for re- 
pair, &c. they cannot ſell the land for non-payment. Cal. 161. 

Nor, for non-payment of a fine, or amerciament, impoſed by the 
commiſſioners. Cal. 162. 5 | N 
So, they cannot ſell land which is not ſpecially charged; as, where 
the aſſeſſment is impoſed upon a town, &c. no land within the town 


can be ſold. Cal. 162. | 
Nor, when an aſſeſſment is impoſed upon the land without naming 

the owner; for ſome perſon ought to be aſſeſſed for ſuch land. * 
Nor, when the land does not lie within the commiſſion, tho? it be 4 


charged by tenure or preſcription, &'c. to the repair of a wall, or 
other work which lies within the commiſſion. Cal. 163. 6 
So, they cannot ſell in fee for an aſſeſſment which may be ſatiſ- 


fied by a ſale for years, &c. Cal. 168. 


8 
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(E 10.) Who bound by a ſale.) By the ft. 23 H. 8. 5. a 
the commiſſioners for the ſale of land on non-payment of the ſeſs, 
made and ingrofſed in parchment, and certified under their ſeals into 
Chancery, with the king's royal aſſent to the ſame, ſhall bind all per- 
ſons who, at the making of the decree, had intereſt in ſuch lands in 


20 


Autres by | 


poſſeſſion, reverſion, or remainder, their heirs and feoffees, and not 


to be reformed but by authorlty of parliament. | 
And the ſame decrees ſhall bind the lands of the king, as well as of 


any other perſon, and their heirs, for ſuch their intereſt, or any caſual 


profit whatſoever. 


And by this fat. the iſſue in tail will be bound by a fale of the l! 


of his anceſtor in tail. Cal. 166. 


So, by ſuch a decree a Feme-covert, infant, and non compos, will be | 


bound. Cal. 167. | | 

80, by the ft. 13 El. g. decrees being written in parchment, in- 
dented under ſeal of the commiſſioners, tho' not certified into Chan- 
cery, or having the royal aſſent, ſhall continue in force, tho? the com- 
miſſion be ſuperſeded or determined, till altered by ſubſequent com- 


miſſioners. a 


But by a ſale of the land of a parſon, vicar, dean, biſhop, Oc. 
ſeiſed in right of his church, his ſucceſſor is not bound; for by the 
f. 1 13 El. they are reſtrained ſrom an alienation that binds the 
ſucceſſor. Cal. 166. | | 


So, for non-payment of a joint-tenant, or tenant in common, of 


his part of an aſſeſſment, only his moiety of the land ſhall be fold. 
Cal. 107, 168. 8 3 e 


l F) Account of Officers. 


Y commiſſion upon the ff. 23 H. 8. g. the commiſſioners may aſſign 


faithful keepers, bailiff's, ſurveyors, collectors, expenditors, and other 
officers, for the conſervation, reformation, or making the premiſes ; and may 
hear the accounts of all collefrrs and other minifters for laying out money, 
Kc. Har repairing, 1o/orming walls, ditches, ſeqxvers, &C. 
Aud every commiſſioner ſball have 4s. per day while he labours in ex- 
eoution, of the commiſſion ; and one clerk io be aſſigned 28. per day of the 
rates, &c. aſſeſſed; and the commiſſimers have poæver, out of the ſaid 
rates, & c. to aſſigu to the clerk reaſonable ſums for writing books, proceſs, 
&c. ; and to collectors, expenditors, & c. as they or any fix think reaſonable. 


() Traverſe of a Preſentment. 


FF any be aggrieved by a preſentment before commiſſioners of ſewers, ' 


he may traverſe the preſentment. Cal. 169. 171. 

But a thing done by the commiſſioners by their ſurvey is not 
har for they do that as juſtices, and it is the act of the court. 

al. 172. | | EE GEES 
2 if they fine any for a contempt in court, it cannot be traverſed. 

al. 172. „ 

So, the traverſe ought to be taken before decree of the commiſſion- 
ers. Cal. I 72, : : 4; | | 3 


"SEWERS. 


0 Decrees of the Commiſſioners. 
(H I.) What good. 


BY commiſſion upon the ff. 23 H. 8. 5. the commiſſioners may make 
atutes, ordinances, and proviſions, for the ſafeguard, redreſs, &c. 
of the premiſes, & c. after the laws and cuſtoms C Romney Mars, &c. 
Hier their own wiſdems and diſcretions. 
And by the „. 23 H. 8. 5. they may make laws, ordinances, and 
decrees, and do every thing mentioned in their commiſſion, according 
the true meaning of the ſame; and the fame laws, &c. to reform, 
repeal, and amend, as the caſe ſhall require. 
And therefore the commiſſioners may make rules, orders, and de- 
crees, in all cafes within their authority and commiſſion. 
In what caſes they have juriſdiction, vide ante, (C 1, &e.—D—E 1, 
Oc.) ä 
And the orders and proceedings of che commiſſioners, as well as 
the commiſſion itfelf, ſhall be in Engliſo, and not in Latin. 1 Sid. 78. 
And does not require ſo ſtrict a form as an indictment. 1 Sid. 78. 
If it charges A. to the repair, it need not ſay what eſtate he has. 


R. 1 Sid. 145. 
(H 2.) What not. 


But a decree by commiſſioners will be void, unleſs it be according 
to law and juſtice ;, for, according to their di iſeretion, imports that. | 
10 Co. 140. a. | 

So, they cannot purſue laws and cuſtoms of Romney Marſh, not 
warranted by the general laws of ſewers, except in ſuch places where 
fuch cuſtoms by ulage have been allowed. N. 10 Co. 140. 4. 


(H 3.) Execution of Orders. 


Buy commiſſion upon the f. 23 H. 8. 5. the commiſſtoners are au- 
thoriſed to compel by diſtreſs, frnes, amerciaments, and other puniſhments, 

ways, or means, & c. all they find negligent or rebelling in the works, re- 

parations, &c. or negligent in the due execution of the commiſſion. 


(I) Remedy for Default of the Commiſſioners. 
| (I 1.) By Certiorari. 


Ir tie commiſſioners make an order in a matter out of their juriſ- 

di tion, the order may be removed by certiorari into B. R. and 
quaſhed. R. 2 Cro. 336. R. 1 Vent. 67. | 

And if the commiſſioners proceed after a certiorari 3 an at- 
tachment ſhall go againſt them, and they ſhall be fined for their con- 
tempt. I Lev. 288. 1 Vent. 67. 1 Mod. 44. Ray, 186. 

Tho' by the /,. 13 El. 9. the commiſſioners ſhall not be compelled 
to return any of their ordinances, laws, or doings, or fuffer in their 
body, lands, or goods for that cauſe; for this does not relate to re- 
turns to be made upon certiorari, but to the return of their decrees in 
Chen ery. R. I Lev. 288. 1 Vent. 67. 

So, if the contempt be een they may be impriſoned, 


1 Vent. 66. R. 2 Cre. 336. 
| or, 


. 


r * 4 WE 
Or, indicted for a premunire. Per Twiſd. 1 Mod, 44. R. 2 Cre. £3 
way a certiorari lies to Above an order for appointing or removing 
a clerk, c. 2 Med. Ca. 331. 5 
And if the certiorari be quaſhed, another may be granted. 2 Mod. 
Co. 331. ; | 3 | | 
Bin where an order is made for repair upon an inquiſition, find- 
ing that he ought to repair, the court will not grant a new trial, or 
quaſh the order, except where the party conſents to the repair in the 
mean time; and if found that he ought not, he ſhall be reimburſed. 
1 Sid. 78. Wh | 
an order be good in part, it ſhall be confirmed for ſo much, 
tho' it be quaſhed for the reſidue. 1 Sid. 14397. 

So, a certiorari cannot be demanded of right, but ſhall be in the 
diſcretion of the court upon proper cauſe. 2 Med. Ca. 331. 

Iſſues ſet by a judgment of the commiſſioners may be diſcharged 

on motion, tho? a certiorari would not lie originally to remove their 
order. Rex v. Biſhop, in Sc. P. 1720, Bunb. 61.] 

[If orders are removed by certiorari, and commiſſioners offer to try 
any iſſue defendant will take, which he refuſes, the court will not 
thereupon grant procedendo ; but they will not file the orders till the 
objections are firſt debated, that they may have it in their power to 
ſend them back. Rex v. Cann, H. 20 Geo. 2. Str. 1263.) 


2.) By Action. 


So, an action lies againſt the commiſſioners, or thoſe who act by their 
precept, if they do any thing out of their authority. Cent. Mo. 825. 
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SHEEP EXPORT E D. 
Fide Juſtices, (8 10.) 
SHERIFF. 
Vide Viſcount. 
| Sheriff's Court. 
Vide County, (C 1, &c.)—Courts, (O 4) © 
Sheriff's Torn. 
Vide Leet (A—PB). | 
( 7 3 
_ Maſter of unn | 
Vide Merchant, (E 5, 6.)—Navigation, (I 4.) 
Navigation of —— _ 
Vid: Navigation, (I I, Sc.) 


SHIRE, EH 
Vide County. | 


| 8 HO O TIN 6. | 
2 Bahia innen (B 43. at, a 14. 


816 N E T. 
vide Patent, (C 6.) 


SIGNIFICAVIT. 
Vide 6 (B 3, Sc.) 


SIGN MANUAL. 
Vide Patent, (C 7.) 


SILVER MINES. 
Vide Waife, (H 1.) 


SIMONY. 


Vide Eſgliſe, (N 3.) q 
| | INGLE BILL ar 
| 8 Vide Obligation (C). af 
| | Ce | . an 

SLANDER. , 


. of a common Perſon. 
Vide Action upon the Cafe for Defamation, (D x, E. 0 


. of a Peer. | 
Vide Action upon the Caſe for Defamation, (B 1, &c.)—Libel, (C 4;) 
| of a Title. 
Vide Action upon the Caſe for Defamation, o I, &c. 3 
TT: 7 f 
Vide Guardian, (B 1, Cc. — Homage (H). 


83 SOLDIERS. 
Vide Prerogative, (C 2.)—Uſes, (N 2.) 


Soldiers departing without Licence. 
Vide Fuſticu, (8 8.) i 


SOLICITOR. 
Vide Attorney, (B I, Oc.) 


SOLVIT AD DIEM. 
nenne, 
Vide Fuftices, (S 13.) 
'$OULS. 

C.ure of Souls. 

Vide Ecclefrafticat Perſons, (C 15.) 


Z2SPREAKEER: 
Vide Parliament, (E 30 14.) 


« 1 
5— Y — — . 


SPECIAL CASES. 


| {JT is ordered, that from the laſt day of Michaelmas term, 38 Gee. 3. 
11 all ſpecial caſes to be ſet down by the clerk of the papers to be 
argued, ſhall be entred within the firſt four days of the term next _ 
after the trial at which ſuch ſpecial caſes ſhall -have been reſerved ; 
and further, that ſuch ſpecial caſes ſhall never be ſet down for argu- 
ment on any of the laſt four days of term. Reg. Gen. M. 38 Geo. 3. 
7 T. R. 4 [ : „ | „ 
SPECIAL DAM AG E. 
Vide Action on the Caſe for Defamation, (D 30.—G 11.) 
PPP 
Vide Pleader, (E 15, Cc.) 


SPECIALTY. 85 
Vide Dett, (A 4.)—Temps, (G 15.) 
„„ 
Vide Parliament, (G 7, 8, 9.) 
SPIRITUAL LORDS. 
V.ide Parliament, (D 2. 10.) 2 5 
SPIRITUAL OFFICES. 
Admiſſion to — 
Vide Probibition, (G a.) 


7 


SPIRITUAL PERSONS. 
Pide Diſmes, (C 2.—E 2. 8.)—Pleager, (2 22. 
 SPIRITUALTIES. 
Guardian of 
Vide Prerogative, (D 26, 27.) 
SPOLIAT ION. 
Vide Diſmes, (M 1.) 
SPORTS UNLAWFUL. 
Vide Juſtices of the Peace, (B 42.) 
8PRIN GING USE. 
Vide Uſes, (K 7.) 
STABBING. 
" Vide Fuſtices, (M 14.) 
ETALLAGE.. 
Vide Market, (F 2.) 


ST AMPS. 


[Tk numerous acts which have been paſſed on this part of the 


| revenue, render it neceſſary to refer the reader to them, without 
attempting an abſtraQ.] . | 9 


A bill is drawn on a proper ſtamp, dated 2d September, payable 
twenty-one days after date; it is afterwards altered, and made payable 


fifty-one days after date; and on Zoth September is _= altered to 


twenty-one days after date, and the date is brought forward to the 


14th September. This is a diſtinct tranſaction from the firſt, and re- 
quires a new ſtamp, altho' the alterations are made with the conſent 
of the acceptor before the bill is negotiated. Bowman v. Nichd, 


B. R. H. 34 Geo. 3. 5 J. R. 537. 1'Eſp. Caf. 81. S. C.] 


[Articles of agreement under ſeal cannot be given in evidence 


unleſs ſtamped with a deed ſtamp, altho' the agreement ſtamp is of 
the ſame value, but differently formed. Rebinſon v. Drybrough, B. R. 
T. 35 Geo. 3. 6 T. R. 317.) 


[An agreement for the aſſignment of an apprentice from one maſter 


to another muſt be ſtamped by fat. 23 Geo. 3. c. 58. Rex v. Saint 
| Paul's, Bedford, M. 36 Geo. 3. 6T. R. 452.) | 
[No action can be maintained by the plaintiff on a note given to 


him by the defendant as an apprentice-fee with his ſon who was to 


be bound to the plaintiff, if it appear that the indenture executed was 
void by the flat. 8 Ann. c. 9. for want of the inſertion of ſuch pre- 


mium 


174 


s TAM s. . 


: chendin, rn fem cbr peding, the famez altho' 
d pain did in fact maintain - the apprentice for ſome time, 


and — he abſconded. Fackſor v. Warwick, B. R. H. 37 Ge. 3. 
a T. R. 121.1 {5 1 
The plaintiff cannot recover on a written entrakt made in Ja- 4 
maica, which by the laws of that iſland was void for want of a ſtamp. _- 2 
Alves v. Hodeſon, B. K. Z. 37 Ges. 3. 7 T. R. 241.) | 
A note for the weekly payment of the 2 5. 6d. vale the lords? 
act muſt be ſtamiped. Pitman v. Haynes, B. * 38 yo 3: is R. 
$30 Boring v. Edgar, C. P. E. 38 Geo. 3 7E K. 

270. contra. Tetell v. Caſey, B. 5 7 38 Gee: 85 7 T. R. i 


8 TAN DIN G MUT E. 
„ Nusa, (X 2.) | 
8TANDING SEISED. Fu 
Vide Covenant, (G I, Oe.) 
STANNARIES. - 
Vide Courts, (L „ eat, (H a. . e 


, ps 2 CHAMBER 

1275 Vide Courts (K). 

3 STATE OFFICERS. 
Vide Officer (C). 


STATUTE. 


„ ide Us upon the Statute.—Copyhold (N—O) Jnr” ture 0 | 
ſlices, (8 1, Sc. TEES: G 10, Oc. . (OI 
* 76 —2 9 1, Cc. tgp, (F 3.)—Probibition, (F 8. . 


' Expoſition of Statutes. 
_ Vide Parliament, (R 10, = 


—KRecital of a Statute. - 
Vide Attn pe Statute (G—H—1) —Phade, (2 S3 _ 


5 Repeal of a Statute. 8 
Vids Parliament, (R 9.) 


Stakute of Diſtributions. 2 
Nu Chana (JD) © Wes” 
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S.ͤSeatute againſt Gaming. 
bs f | Vide Pleader, (2 W 26.) | 
Statute of Limitations. - Fo. 
Vide Chancery, (I 1-—4 W.17.)—T emps, (G 1, Sc). 


| Statute of | Uſes. 
Vide Uſes, (B 1, 2.) 


STATUTE-MERCHANT. | 
Vide Statute-Staple. | 
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sTATUTE-sTAPL E. 
(A) Statute-Merchant and Staple; how bound by it. 


B* the /. 11 Ed. 1. de Acton Burnell, a merchant may cauſe his 
debtor to come before the mayor of the faple, &c. and make re- 
cognizance of his debt, which ſha!! be entred on the roll, with the 
ſeal of the debtor and the king, in cuſtody of the mayor, Qc. 

By the „f. de Merc. 13 Ed. 1. he ſhall come before the mayor, &c. 
or other ſuthcient men {worn thereto, if the mayor, c. cannot attend, 
and acknowledge his debt and day of payment; and the recognizance 


. thall be inrolled, and the roll double; one part to remain with the 


mayor, &c. the other with the clerk thereto named; and the clerk 
ſhall make an obligation, to which the ſeal of the debtor ſhall be put 
with the king's ſeal, Sc.; of which the one part ſhall remain with the 


mayor, c. the other with the clerk. 


By which flatutes the mayor, with the conſtables of the faple, may 
take recognizances of merchants of the faple for merchandize only 
of the ſame faple, and not of others. Vide wy 23 H. 8. 6 | 

The clerk of the Haple ſhall be named by the king, who may dif- 
charge him, and name another at his pleaſure. F. N. B. 165. 

Or, the king, ex gratia, may iſſue a writ out of Chancery to the 


mayor, bailiffs, c. to diſcharge him, and chooſe another, where he 


3 _ dwell in the town, or cannot attend his office. - F. N. B. 
04. . | | | | 

Or, if he has not lands ſufficient to anſwer for miſconduct. Did. 

If the ſtatute be not made purſuant to the ſtatutes in any material 
part, it will be void: as, if there be not two parts ſealed. Jon. 5% 
R. Cro. E. 233.355. Bridg. 19. EN 

Or, with the ſcal of the king and the party. Win. 84. R. Mz. 
0. 1 „„ ff 
If it be not before the mayor of the town appointed to be the 


Faple. Dal. 73. Bridg. 19. 


| Tho' he allcyes a preſcription to take it, tho' this be evidence that 
it was appointed by the king to be of the faple. R. Dal. 73. 1 


 STATUTE-STAPLE., an” 
le, it be before the attorney or deputy of the mayor. Per Jon. 
Win. 83. & wh . 725 : 
Or, at one bailiff, where there are two; for both make but one 
officer. in. 83, 8 4. . . 

If it be not inrolled. Vin. 84. RD _ 
So, by the /. 23 H. 8. 6. no mayor, c. of faple ſhall take any 
recognizance, unleſs between merchants of the fame flaple for mer- 
chandize of the ſame ffaple, lawfully bought and ſold between them, 
on pain of o. 5 „ 

But the omiſſion of a circumſtance not material does not vitiate : 
as, if it does not particularize any day of payment; for then it ſhall 
be paid preſently. R. Cont. Fon. 1. R. acc. per three J. Jon. 5 2. 
Win. 83. 1 Ch. R. 28. Bridg. 19, | ny | 
I it be inrolled, tho? not by the hand of the clerk. Win. 83. 

If the party be not a merchant. Ibid. | — 

So, the conuſee may ſay, that the conuſor came before the mayor 
of L. without ſaying any thing of the ſtatute of Acton Burneli. R. 
Dal. 73. ; a | | : 8 | 

So, : ſtatute does not need a delivery; for it is matter of record, 
Cro. El. 494. . | | 

If a ſtatute be void, a ſuperſedeas of the extent may iſſue. Fon. 1. 
Or, the party may be relieved by audita querela. Fon. 52. K. Gro. 
El. 233. 355. Vide Audita Querela (A). | | 22 

So, if a ſtatute, for want of a ſeal, &c. be void as a ſtatute, it may 
be ſued as an obligation. R. Cro. El. 355. 494. 544. Mo. 405. 
Could. pl. 137. | | | | 


(B) Recognizance. 
BY the J. 23 H. 8. 6. the chief juſtice of B. R. or C. B. and out 
of term the mayor of the faple at Weſtminſter, and the recorder 
of London, may take recognizances under the ſeal of the party ac- 
knowledging, and the ſeal which the king ſhall appoint, and the fe 
and name of the chief juſtice, c. before whom acknowledged. 

The king ſhall aſſign one in the city of London, who, by himſelf or 
deputy, ſhall write and inrol the recognizance in two rolls indented 
one to remain with the juſtice who took it, the other with the writer. 

And at the requeſt of the creditor, his executor or adminiſtrator | 
ſhall certify the recognizance under his ſeal into Chancery; on which 
the conuſee, Ec. ſhall have like proceſs, execution, and advantage, as 
on a ſtatute-ſtaple. Vide, for this, Lut. 430. — 75 

But it is ſufficient, if it be found by verdict, that B. recognovit ſe 
debere 200 J., without ſaying by obligation, or under ſeal, or ſecundum 
22 Jah; for it. ſhall be intended in a verdict of /ay-gens. R. 

As to other recognizances, vide in Obligation (K). 


(O) In what Manner a Statute or Recognizance binds, 


A Statute or recognizance is a preſent duty. e 
, If a ſtatute, recognizance, or elegit, be extended, a reverſion 1s 
in the conuſor. Co. L. 22. 35. | 
So, if one ſtatute, Cc. ſubſequent to another, be extended, the 
os WR conuſee 


5 
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conuſee has an intereſt in the nature of a reverſion. Semb. per 
Ventric, 2 Vent. 326. Vide pot. (E—F). © EE 

And if both the ſtatutes are extended and aſſigned to the ſame 
perſon, the prior intereſt will be merged. 2 Vent. 327. Vide, Sur. 


render (F). | 


(D) Execution upon a Statute or Recognizance in what 


Manner ſued. 


D 1.) Before the Mayor, &c. . 


J the ff. de AF. Burn. 11 Ed. 1. & de Merc. 13 Ed. 1. if the 
debtor does not pay, c. the creditor ſhall bring his obligation to 


the mayor, &c. who ſhall incontinent cauſe the moveables of the 


debtor, to the amount of the debt, to be ſold and delivered to the 
ereditor by the praiſement of honeſt men, and the king's ſeal ſhall be 


put to the ſale, Sc. 5 | 
And if the mayor find no e. he ſhall deliver the faid move- 


ables to the creditor at a reaſonable price, &c. 


And the mayor may cauſe the body of the debtor (if lay) to be | 


committed to the priſon of the town till he agree the debt. 
And therefore the mayor may make execution, where the co- 


. nulee lives, and has lands and goods within his juriſdiftion. F. N. B. 


13 I, * : 4 
(D 2.) Out of Chancery. 1 
(D 2.) How the recognizance ſball be e By the /. 42. 
Burn. 11 Ed. 1. & Merc. 13 Ed. 1. if the debtor have no moveables, 
of which the debt may be levied, or cannot be found within the ju- 
riſdiction of the mayor, he fhall ſend the recognizance under the 
king's ſeal into Chancery, and the Chancellor ſhall direct a writ to 


the ſheriff to ſeize the moveables, or the body of the debtor, (if lay, 


and make him agree the debt in the ſame manner as the mayor, if he 
had been in his power. | | 
So, by the ft. de Merc. 13 E. 1. if the debtor. agree not the debt 
in a quarter of a year, by ſale of his goods and lands, all his lands 
and goods ſhall be delivered to the merchant by reaſonable extent, 
to hold till the debt be levied. | Fi | 
By the A. 27 Ed. 3. g. the quarter of a year is ouſted ; but er- 
ecution ſhall be on a ſtatute-ſtaple : as, on a ſtatute-merchant. 


And therefore, upon a ſtatute-ſtaple or merchant, if execution 
cannot be made within the faple, the recognizance ſhall be certiſed 


by the mayor into Chancery, under his ſeal. F. N. B. 130. C. 
And upon a ſtatute-merchant a capias ſhall iſſue out of Chancery, 


returnable in B. R. or C. B. 2 Vent. 326. F.N. B. 130. G. Cru. 


Car. 45 1. ER . 16 45 5 xn 
The a capiar upon a ſtatute-ſtaple ſhall be returnable in Chancery 
only. F. N. B. 131. D. CM Car. 45 . ä 
| So, a certificate ought to be made under the feal of the deputy -for 
fealing obligations of ſtatutes. F. N. B. 130. F. | | 
If the firſt certificate omits part of the obligation, whereby the 
conuſce cannot have execution, upon affidavit a writ ſhall go to the 


mayor to make another certilicate. F. N. B. 132. Z. "a 
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So, if the Chancellor die, or be removed before the obligation upon 
the firſt certificate be delivered into court, if the name of the Chan- 
cellor be mentioned. F. N. B. 132. B.. e 
If the mayor, Nc. refuſe to _—_ the conuſee may have a writ 
to him to make the certificate. Z. N. B. 130. C. 131. D. . 
And if he till refuſe, he ſhall have an alias, pluries, and attach- 
ment. F. N. B. 130. D. 244. E. e | | 
| So, a recognizance upon the . 23 H. 8. 6. ſhall be certified in 
the ſame manner by the clerk of the inrolment, as a ſtatute-ſtaple by 
the mayor. Lut. 430. | 8 
But if a e eee was certified before, it ought not to be cer- 
tified again, without a ſpecial writ for that purpoſe, upon an affidavit 
that execution never was ſued. F. N. B. 130. D. | 
So, execution in other manner than the ſtatute directs will be void: 
as, if a capias_ iſſues out of C. B. without a certificate into Chancery, 
&c. 2Pent. 326. | 7 yp | 
So, if the conuſee in a ſtatute-merchant dies after a certificate and 
a capias, upon which the conuſor is returned non inventus, the ex- 
ecutor of the conuſee ſhall not have an extend: facias, but muſt have a 
new certificate and capias. Cro. Car. 451. | = 
So, after an extent ſued upon a ſtatute-ſtaple, if the conuſee, Oc. 
die, the executor muſt begin de novo. Per three F. Cro. cont. Gre. 
Car. 451. | 


— 


| D 3.) Execution out of Chancery, | 
D 3.) By levari.] After the recognizance certified into Chancery, 
if the recogniſor be an eccleſiaſtical perſon, a levari facias ſhall be 
| awarded to levy the debt of his moveable goods; for his body ſhall 

22 F. N. B. 131. D. Reg. 298. ö. 300. F. N. B. 265. D. 5 
266. A. | | 

If part of the debt be levied by levari facias, an alias levari facias 
may iſſue for the reſidue. Reg. 299. b. F. N. B. 265. F. 

A levari facias againſt a clerk may be directed to the ſheriff, if he 
has a lay-fee ; otherwiſe, it ſhall be to the biſhop of the dioceſe, where 
his beneſice lies. F. N. B. 266. A. 8B. | | 

Or, if he has benefices in ſeveral dioceſes, there may be a writ for 
part to one biſhop, and another for the reſidue to the other biſhop. - 
F. N. B. 266. A. e . e . 

And when the biſhop's power was taken away, his tythes might be 
taken by the ſheriff upon an elegit. Hard. 65. | — 

So, by the common law, upon a recognizance in Chancery, a levari 
facias lies within a year e Þ the recogniſor, tho? lay, for the money 
mentioned in the recognizance de terris et catallis leuand. F. N. B. 
265. D. Reg. 298. b. 5 | 

But after a year he muſt have, debt upon a recognizance at the 
common law; and now by the /. W. 2. 45. a ſcire facias, Reg. 298. 5. 

And in lieu of a levari facias, by the yi W. 2. 18. he ſhall have an 
elegit. Reg. 299. a. 

If the ſheriff does not execute or return the levari facias, there ſhall 
be an alias, pluries, and upon that an attachment againſt the ſheriff. 
FN. B36. Wn 


(D 4.) By capias fi lies) I the recoguiſor be a layman, a capias | 
I laicus ſhall be awarded againſt him out of Chancery, which, upon 
| : os hes na ſtatute- 
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a ſtatute-ſtaple, ſhall be returned in Chancery only: F. N. B. 131. D. 
The capias upon a ſtatute-merchant may be returned in B. R. or 
C. B. F. N. B. 130. H. 155 
; So, a capias upon a recognizance before a chief juſtice, &c. by the 
H. 23 H. 8. ſhall be returned in Chancery. Tut. 430. 5 
If a man be in priſon upon a ſtatute-merchant, he ſhall have ſuſ- 
tenance with bread and water out of his goods. F. N. B. 133. C. 
And if the mayor or ſheriff refuſe it, a writ ſhall he directed to him 
for that purpoſe. Bid. | . | 


| 
0 YT i. ule 


D 5.) By extendi facias.] Upon a ſtatute-ſtaple, the capias ſi laicus 

alſo commands the ſheriff quod omnia terras et catalla, & c. per ſacra- 

5 mentum, & c. juxta verum valorem extendi et appreciari faciat, et prædicp 
lthe conuſee) /iberar;, &c. F. N. B. 131. BD. 5 

Upon a ſtatute-merchant, after the capias ſi laicus returned, an alias 

capias iſſues, reciting the firſt writ and return, which alſo commands 
- guod corpus, & c. in priſena cuſtodiri faciat, ita quod per unum quarterium 
anni uivat de ſuo, et habeat omnia bona et terras deliberat. ut per ſe et ſus 
de debito ſatisfaciat, et fs non, & c. tunc omnia bona, terras et tenementa 
(to the conuſee) liberari per rationabile pretium et extent. tenend., &c. 
Reg. Jud. 8, | | | 
And afterwards a pluries capias to the ſame effect. Reg. Jud. 9. 
If upon the firſt capias ſi laicus, the ſheriff commands the bailiff of 
a liberty, who arreſts the conuſor, an alias capias goes, only to take 
the goods and lands. Reg. Jud. 68. a. | 
- And if all the goods and linds are not taken upon the firſt writ, there 
| may be another writ for the other goods and lands, reciting the firſt, 
Reg. Jud. 68. b. | = 

TAfter an extent on a ſtatute into one county, and a liberate re- 
turned and filed, the conuſee may have an extent into another county, 

if the prayer for the ſecond extent was entred at the time the firſt 
extent was taken out; otherwiſe, not. Oates v. Robinſon, T. 7 Geo. 
Str. 461. Fort. 373. 355 ; | 

[And the Chancellor will give leave to enter the prayer nunc pro 
tunc. id.] | | | 

If he has no lands but in a county palatine, the ſtatute ſhall be 
tranſmitted thither out of Chancery, to have execution. F. N. B. 
132. A. | 

If he purchaſe lands after the acknowledgment of the ſtatute, they 
alſo ſhall be extended. Win. 83. 255 

After a writ of extent, the ſheriff ſhall take the conuſor, ſhall ex- 
tend and appraiſe his lands and goods, and ſhall make return of the 
extent and appraiſement to the Chancery. F. N. B. 131. D. Vide 
Execution, (C 14.) 

So, he ſhall extend a rent- charge, or other rent, tho? the ſtatute 
ſpeaks only of goods and lands. R. Mo. 32. | 
ee he may ſeiſe to be appraiſed, before inquiſition found. R. 

N ä | | 
1 0 ought to find the certainty of the conuſor's eſtate; 
for if it ſays, quod fuit ſeiſitus vel poſſeſſionatus, it will be inſufficient- 
Dy. 299. a. in marg. 5 5 

80, if it finds, that the conuſor is dead, et tempore recognitionis fuit 
feiſtus ge maneris de B., without ſaying of what eftate ; for if -- 4 
23 222 | ſeiſe 
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ſeiſed for life, or in tail, the land was not extendible after his death. 
Dy. 299. 4. e „„ | 

- "I * finds, that he was poſſeſſed of a term of ſuch a date, Sc. 
which is miſtaken, it will be bad. R. Cro. El. 584. | £10 ns 
Or, for a term diverſorum annorum adhuc ventur., without ſhewing 

the commencement or time of the term. R. 4 Co. 74. 

If it finds, that he was ſeiſed of a tenement, it is 
ſhewing how. many houſes, lands, c. Mo. 8. | | 
But an inquiſition need not find a certainty, of which it cannot be 

informed; and therefore, if it finds the poſſeſſion of a term adhuc 
ventur., it is ſufficient, tho? it does not ſay when it commenced, or 
for how many years. R. Cro. El. 584. Acc. upon a. Feri facias, but 
cont. in an extent. 4 Co. 74. | 


bad, without : 


(D 6.) Liberate.] After an extent returned, a liberate ſhall go to 
the ſheriff; reciting the extend; facias and return, and commanding, ' 
that he deliver the goods and lands to the conuſee, ſi per extentum et 
pretium illa habere valuerit. F. N. B. 131. D. Lut. 432. | 
Till a /iberate the land is not veſted in the 'conulce. Dy. 67. b. 
an. 90. 5 | 
But after a liberate awarded, the conuſee may enter without de- 
3 the poſſeſſion by the ſheriff. Per three F. Ga vody cont. Cro. 
463. | | 
And the execution will be good, tho” the . berate be not returned. 
dend. 1 Leo. 280. 2 Leo. 13. Dub. Godb. 82. Acc. 1 Rol. 737+ l. 55. 
R. 4 Co. 67. a. | 5 
And jf it be returned, the conuſee ſhall be eſtopped to ſay, he had 
not poſſeſhon. R. Sal. 563. | | OS 
But a conuſee, upon a ſtatute-ſtaple or merchant, may pray that 
the extendors ſhall take the land at the value extended. Co. L. 290. a. 
So, a conuſee upon a recognizance by the f. 23 H. 8. 6. Co. E. 290. a. 
But not tenant by elegit upon a judgment or recognizance in court. 
Co. L. 290. a. 5 | 
Nor, in execution upon a recognizance by bail. 2 Cro. 13. 
Nor, in execution by elegit upon a recognizance in Chancery. = 
cont. 2 Gro. 13. | | | 5 
The conuſee may pray, that the extendors ſhall take the land at the 
value extended, any time before his acceptance of the land. Tel. 55. 
At the day of the return of the writ. R. 2 Cro. 13. Mo. 753. 
Tho' the conuſor dies before the return, and his heir is in ward to 
the king. R. Tel. 43. Te | | | | 
| I» after agreeing to the extent, the prayer is too late. 15 H. 7. 
As to an extent upon an elegit, vide in Execution, (C 14. 
As to the ſuit of the king, — in Execution, (B 1 Sc.) 


5 (D 7.) Re-extent. When allowed.) By the ff. 32 H. 8. 5. if lands 
elvercd in execution on a judgment, ſtatute, or recognizance, ſhall 
| evicted without fraud or default of the tenant, who holds them in 
execution, before the debt and damages are wholly levied, the re- 
_ or conuſee may have a ſcire facias againſt the perſon on whom. 
2 — was firſt ſued, his heirs, executors, or aſſigns, of lands 
en liable, returnable in the ſame court forty days after the fe: _ 
| „ 1 5 


, 
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if the FOREVER makes default, or ſhews not cauſe, the chancellor, 
or juſtices of the court where the ſcire facias is returned, ſhall make a 
new writ of the like nature of the former execution for levying the 
reſidue of the debt. 

So, if the conuſee after a /berate enters, as he oy 3 for that is 
tantamount to a delivery in execution. Co. L. 290. a 

If a diſſeiſor enfeoffs the king, who grants to A. „ and r unt 
gue the ſeigniory to B. who acknowledges a ſtatute, upon which the 
eigniory is extended, and the land eſcheats, and then the diſſeiſee 
recovers; the comte ſhall have a re-extent, tho? the land was not de- 
livered in execution, but the ſeigniory. Co. L. 290. a, 

So, a conuſee of a recognizance by the /i. 23 H. 8. 6, if he be e. 
victed, ſhall have a re-extent. id. 

So, the executor or adminiſtrator of a recoveror, or conuſee, ſhall 
have a re-extent upon conviction. bid. 


If the judgment be removed into B. R. by error, and affirmed there, 


he ſhall have a /cire facias out of that court. Bid. 
So, if the firſt extent or inquiſition be inſufficient, he may have a 


new extent. Co. L. 290. a. Dy. 299. a. 


(D 8.) hn not.] But if by the eviction the party is not totally 
ouſted of his remedy for the reſidue of his debt, there ſhall not be 3 
re- extent: as, if a part only be evicted. Co. L. 289. b. 2 Cre. 338. 

If all but one acre be evicted; for if he has a remedy in preſenti vel 


Futuro for the whole or part of the debt, he ſhall not have a re- extent. 


Co. L. 289. b. 4 Co. 66. . 

So, if he, who extends, be ouſted by a ſubſequent extent upon a 
prior ſtatute, he ſhall not have a re-extent ; for after the former ex- 
tent ſatisfied, he who extended firſt ſhall have it again. Co. L. 289. 6, 
K. 4 Co. 66. a. Fulwood. 

Or, if he be ouſted by a woman who claims dower. Co. L. 289. , 
R. 4 Co. 66. a. 

Or, by a leſſee for life or years upon a leaſe made by the conuſor 
before the ſtatute. Co. L. 289. b. 

' Yet, by the /. 8 Geo. 25. if before or after filing the liberate, it be 
made appear to the Chancery that ſuilicient has not been extended or 
levied, Sc. or any lands, Sc. be evicted, the court may award a 
re- extent, one or more, and a /iberate thereon. 

So, after full ſatisfaction upon an extent returned and filed upon 
record, there ſhall not be a re-extent. Co. L. 290. a. 

So, after an extent filed, there ſhall not be a re-extent, tho' ſeveral 
lands are omitted. 1 Sid. 356. 

So, in no caſe ſhall there be a re-extent, except where the firſt ex- 
tent was void. 1 $41.39, 


(E) What Intereſt the Conuſee ſhall have. 


Y the f. de Marc. 13 Ed. 1. the conuſee ſhall have ſeiſin of all the 


lands, &c. 
And by the ft. 27 Ed. 3. he ſhall have an eſtate of freehold, &c. 


And therefore he has guafe the freehold, of which he may maintain 


an aſſiſe. 2 Vent. 327. 
Sg, the conuſee may have guaſs a reverſion; and if there was a prior 


leaſe, may diſtrain or have debt for the rent. 2 Vent. 328. K. 
N 477: Vide anie (C). And 


— 
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And a eonuſee mult attorm to. a grant of the reverſion, 2s a tenant 

for life or —__ 2 Vent. 328. 

"RE extended, he may ayow 2 diſtreſs for rent Dy 

5. Dal. 34. | | 
"ws a knees tf in debt for rent, muſt ſhew the extent and inqui- 
ſition returned upon it; and it is not ſufficient to ſay, that it was de- 
 livered to him by extent. R. 2 Cro. 569. 

So, a conuſee ſnall hold by virtue of his firſt extent till che debt be 
ſatisfied, tho part he evicted for life or years, or by a former extent, 
after ſuch eſtate ſo evicted is determined. R. 4 Co. 5 „5 
Till the debt with coſts be ſatisfied. 15 H. 7. 15. 5. 

So, a conuſee may aſſign his intereſt. 4 Co. 66. Sein. 263. 2 


Aſſignment (A). 
(F) How his "Dn ſhall be a 


Bur the intereſt of the conuſee in the land determines by his releaſe | 
of the debt. 2 Vent. 327. 
So, a releaſe to him, by him in the reverſion, merges his W 4 
Vent. 32 | 
So, ik 4 conuſee purchaſes part of the inheritance, all his intereſt 
is merged. 2 Vent. 327. 1 And. 266. | 
Or, takes a leaſe for years of the reverſion after an eſtate for years, 
R. Pal. 27% 
And 3 Bis intereſt is ſuſpended during the years. R. 
2 Cro. 47 
So, 2 ſurrender to him in the reverſion. Vide Surrender (F). 
Or, forfeit his eſtate by 2 feoffment, Sc. 2 Feut. 328. Vide For- 
feiture (AY 

90, if a fine be levied of land after a ſtatute a and five 
years paſſed, the intereſt of the conuſee will be barred by ſuch — 
and non- claim. 2 Vent. 329. 332. Vide Fine, (J 2, 3.) 
If a conuſee purchaſes or takes a leaſe, Qc. of part of the eſtate ex- 
-  tendible, his intereſt, by reaſon of the ſtatute, is extinguiſhed ſo en- 
tirely in the land urchaſed or demiſed, that his extent of it 1s void, 
and a ſecond 8 e may _ R, Pal. 272. 
So, the intereſt of the conuſee ſhall be determined by ſatisfaction 
acknowledged upon record of the ſtatute. 2 Vent. 336. 

as by ketisfaction from the * ang to the eee value. 
2 / ent. 325. 
Or, by accidental profits. 
But an extent ſhall not be determined as to goods or land by dies 
of the conuſor. R. 1 And. 266. 
Nor, by purchaſe of parcel of the lands, which the conuſor had at 
the time of the recognizance or ſtatute acknowledged. R. 2 And. 171. 


() Remedy if the Conuſee be ſatisfied. 


1. the conuſee be ſatisfied his debt, by any accidental profit, or by 
\; Perocption of the profits, the conuſor ſhall haye a feire Facias againſt 
him ad computandum. 4 Co, 66. ö. 2 Vent. 338. 
And upon ſuch ſcire facias the conuſee ſhall account according to 
the extended value, and not according to the real value. . 
And if by the extended value the ee latialicd, the conuſor 
have judgment, Or, 
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Or, if the conuſor pay all that remains due upon the account, with 


damages. 2 Vent. 338. 


So, if the conuſee be ſatisfied by ee of the profits, tho not 
| by the extended value, the conuſor ſhall be aided in equity ; but ſhall 
pay the coſts and damages which the conuſee ſuſtained, tho they ex- 
ceed the penalty of the original debt. 2 Vent. 338. R. Hard. 136. 


And by a bill in equity the conuſor ſhall compel the conuſee to ac- 


Fr e according to the real value by him received. 2 Vent. 338. 
Hard. 1 

But the 3 cannot enter without a Gor Faciac, tho by effluxion 
of time the debt and damages may be intended to be ſatisfied accord. 
ing to the value of the lands; for the conuſee ſhall hold, till not only 
the debt and damages, but alſo his coſts, labour, and expences are 
ſatisfied, which ought to be aſcertained by the court. R. 4 Co. 67. b. 


So, no one ſhall have a ſcire ſucias hut the conuſor; and therefore 


if the conuſor, after the recognizance, grants a rent-char e, and the 
conuſee be ſatisfied, the granteee may diſtrain, and in rep 
be tried, whether ſatisfied or not. R. Fon. 456. Cro. Car. 598. 
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I iſoner be not charged within the times allowed by an rules | 
e court, he may have a writ of ſuperſedeas.] 

[And when he is once ſuperſedeable, he always continues ſo, while 
he remains in the ſame cuſtody and under the ſame proceſs. 1 Term 


Rep. 591.] 
hut if a priſoner on meſne proceſs be ſuperſedeable for any irregu- 
Jarity, he cannot take advantage of that after he is charged in execu- 


tion, if he had any opportunity of applying on that * before he 
Was charged i in execution. Id. ibid. 
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SURRENDER. 


(A) Surrender; what ſhall be, in Fact. | 


A Surrender is the reſignation of a particular eſtate for life, or 
> * to him in the immediate reverſion or n Cv. 


. . ſhall be by expreſs words, or by operation of law. 
338. a. 

An expreſs ſurrender. does not requ oo the word ſurrender ; for any 
words tantamount are ſufficient. 3 1. 55. 

As, if a leſſee grants that the leflor ſh have ne ons or offints his 
ng 17, N- ca » 

» grants to him totum flatum ſuum. 2 Rol. 497. J. 35. 

Or, leaſes to him for his life. Jo: 497. J. 1 i | 
| Or, ſays to him, I agree you fall enter-into the my 1 Leo, 280. | 

Or, 1 am. content you 12 R. Cre. El. 488. | | 

80, a a good in the abſence of him to ve 2 


_ 
0 


„„ - ' SURRENDER. Cz 
for his aſſent ſhall be preſumed, if it does not appear to the contrary. 


Cont. per three mo Vent. acc. and the judgment of the three J. was 


affirmed in B. R. but afterwards reverſed in parliament. 2 Vent. 199. 
Sc. Sho. 297. 3 Mod. 297. 3 Lev. 284. Ca. Parl. 151. 

Il a leaſe come into the hands of the original leſſor, by an agree- 
ment between him and the aſſignee of the original leaſe, that the leſ- 
cc ſor ſhall have the premiſes às mentioned in the leaſe, and ſhall pay 


cc à particular ſum, over and above the rent, annually, towards the 


« good-will already paid by ſuch affignee ;” this. agreement will 


operate as a ſurrender of the whole term; and the ſum mentioned in 


the agreement will be conſidered as a ſum to be paid annually in 
groſs, not as rent. 1 Term Rep. 441.] | | 
What ſhall be a ſurrender in law, vide peſt. (I 1, 2.) 


| (B) When without Deed. 
Surrender of an eſtate for life in land, by the common law, might 
be made without deed or livery ; for nothing operates but the 
| reſtoration of the particular eſtate to him in reverſion or remainder. 
Co. L. 338. a. 2 Kol. 498. I. 23. 40. 5 3 

Tho' it was originally created by deed. Co. L. 338. a. 

So, A., tenant for life, reverſion to B. for life, they might join in a 
ſurrender without deed ; for it will be firſt the ſurrender of A. and 
afterwards of B. 2 Rol. 498. I. 20. R. 2 Rol. 20. Cro. El. 269. 

So, a 1 might ſurrender to his companion (admitting that 
e may ſurrender) without deed. 2. Rol. 498. J. 43. Vide pgſt. (E). 

' Bo, a leſſee for years might ſurrender by parol. R. 1 Vent. 242. 272. 

[Leaſe by deed, for any number of years, may be ſurrendred with- 
out deed, by note in writing, without ſtamp-duty. Farmer v. Rogers, 

T. 28 & 29 G.2. 2 Wiſſ. 26. TEE 


(C) When not. 


B by the common law, an eſtate, which lay in grant, and could 


not be created without deed, could not be ſurrendred without 
deed. Co. L. 338. a. Ez . | 
As, a corody, rent, &c. 2 Rol. 498. J. 30. 
An office 1 Vent. 297. it | | . 
So, if there be a feoffment to A. for life, remainder to B. for life, 
remainder in fee to C.; tho' the remainder to B. commenced without 


deed, it cannot be ſurrendred without deed. Co. L. 338. a. K. fer 


bree J. 2 Kol. 20. : | 

80, a leſſee for years of a manor could not ſurrender without deed 
K. 2 Kol. 498. J. 35. 2 3 . 
So, a corporation aggregate cannot make a ſurrender of their lands 
without deed. 10 Co. 67. ö. 8 


Andgnow by the f. 29 Car. 2. 3. no leaſe, eſtate, or intereſt of free 


hold, or term of years, or any uncertain intereſt, not being copyhold, 
in or out of any manors, lands, Qc. ſhall be ſurrendred, &c. unlefs 
by deed or note in. writing, ſigned by the party ſo ſurrendring, or 
" agent thereunto authorized in writing, or by act and operation © 
W. n tg | 
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(D) What Eſtate may be e 


| A Surrender regularly ought to be of a particular eſtate : as of an 
| eftate for life or for years. 2 Rol. 494. 1.27. 

So, tenant by ſtatute-ſtaple, merchant, 0 or ' elegits may furrender- 
2 Rol. 494+ I. 44. 

So, a deviſee for ſo many years, till he receives ſo much money, 
tho' he has only a chattel and no eſtate in the land. 2 Rol. 494. l. 40. 

So, if a leſſee demiſes to his leſſor for a leſs term rendring rent, he 
may ſurrender his reverſion to his leſſor, whereby the rent will be ex- 
tinguiſhed. 2 Roh. 494. J. 55. 

So, if there be a leſſee of a term to commence after the death of 4. 5 
and a grantee of the inheritance makes a leafe for 21 years, and then 

the leflee of the future intereſt aſſigns to the grantee of the inheritance, 

his intereſt will be emerged. R. Cro. 619. | 

So, a grant of the next avoidance will be d by an accept -· 

ance of a grant of the next avoidance de novo. Semb. 1 Bul. 33. | 

So, tenant in dower, or by curteſy, may ſurrender, tho' their 
eſtate is created by law. Co. L. 338. a. 

So, an eſtate of a thing, which lies in grant, may be ſurrendred 
to the terre-tenant, tho? it be an eſtate in fee: as, tenant in fee of a 
common, rent, Cc. may e his intereſt to the terre- tenant. 
Perk. ſ. 5 85. 
| So, the tenant in a an or other real action, tho' he be bild 
in fee, may ſurrender his eſtate to the demandant without —_ 
2 Kal. 494. 1.30. | 
So, the tenant in a ceſavit. . Perk Je 585. 


(E) What not. 


Bur regularly a tenant in fee cannot ſurrender his eſtate; and 
therefore the very tenant cannot make a ſurrender to his lord. 

2 Rol. 494. J. 23. 

Tho' he be the very tenant of the king. 2 Rol. 494. J. 25. 

So, the diſcontinuee of tenant in tail cannot ſurrender to the iſſue 

in tail. 2 Rol. 494. /. 29. ä 
/ So, a joint-tenant cannot ſurrender to his companion. 2 Kol. 494. 

; „10. p 

So, a tenant at will cannot ſurrender properly. 1 Leo. 177, 8 

So, a right cannot be ſurrendred; and therefore, a tenant for "life 

being diſſeiſed, cannot make a ſurrender before 2 Rol. 494. 

J. 49. Co. L. 338. a. 8 | | 

Nor, a leſſee for years being ouſted. 35 

Yet if the leflor waives his poſſeſſion, the leſſee, before entry, may 

ſurrender to him. Perk. ſ. 603. 

0, if the leſſee enters and aſſigns to B., the aſſignee may ſurrender 

before entry; for the aſſignment' gives him actual pofſeſion betore 
entry. R. 2 Rol. 425. KR. N 


(F) To whom it may be TOP 


Surrender ought to be to him who has the inumediato reverſion 
or remainder, Co. L. 337-6. | 
And 


A 
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And to him who has the immediate reverſion or . 2 für 


tender may be, whether he has it in fee or in tail. 
So, if he has it only for life. 2 Rol. 494. l. 12. 


So, a leſſee for years may ſurrender to him who has the ts 


only for years. R. Cro. El. 302. Adm. 2 Vent. 327. 
Tho! the leſſee be ſor ſeveral years, and the reverioner has it only 
| for one year, or a leſs term. Per Poph. and Fenner, Cre. El. 302. 


So, if a ſtatute be extended, and afterwards there is another extent 


upon a later ſtatute, the opal of the former ſtatute may ſurrender 

to him who has the intereſt in the laſt extent; for he * 

reverſional intereſt. Per Vent. 2 Vent. 327. 
And if the intereſt in both ſtatutes comes to the ſame perſn, i 

' mounts to a ſurrender of the former. Skin. 263. 

I a leſſee demiſes part of his eſtate to the leſſor, he may. forvender 


the other part; for the reverſion of that remains in the leſſor. 2 Ral. 


494+ J. 54. 
So, if a leſſee for thirty years demiſes for ten years, both the leſ- 


ſees joining in a ſurrender, it will be good; for it ſhall be conſtrued 
the ſurrender of the leſſee for thirty years firſt, and then of the leſſee 
for-ten years, Pl. Com. 541. a. 

' - So, a ſurrender to an infant will be 2554 for his aſſent ſhall 

be preſumed till a diſagreement appears. R. 2 Vent. 208. Ca. Parl. 

E 5 Is : e 

() To whom not. 

Bor a ſurrender to him who has not any reverſion in him, is 
void : as, if a reverſion be granted to B., a ſurrender to him by 2 


leſſee before attornment, (when the reverſion does not veſt till attorn- 


ment, ) is void. Adm. Cro. El. 803. 

So, if a leſſee for years to commence at Michaelmas ſurrenders be- 
fore Michaelmas by iced, i it is void; for till Michaelmas the leflor had 
not any Pip in which it could merge. Co. L. 338. a. Vide 

11.) 
#9. a ſurrender cannot * made, if the reverſion or b der be 
not immediate: as, if a leflee for thirty years leaſes to B. for ten 
years, B. cannot ſurrender to the firſt leſſor. Pl. Com. 54 1. 4. 

If a ſtatute be acknowledged to A., and another to B., and a fine 
levied by him in the reverſion to A., his eſtate i is not merged ; for the 
meſue intereſt of B. prerents the ſurrender of merger of his eſtate 
Skin. 26 

So, 2 40 ſurrender to a leflor, who diſagrees to it, will be void, 
Mar. pl. 10. 2 Vent. 207. 


(H) What will not be a Surrender, 


— 


Sa if a leſſee, c. reſerves. to him any part of the eſtate, it is „ not 


a good ſurrender: as, if he grants all his term to the leſſor, ex- 


cept the laſt year, month, or day. R. 2 Rel. 497. J. 30. 498 45 


3 Bul. 203, 4. 
Or, leaſes to his leſſor yy his nie; for he has a poſſibility to have 
it 2 2 Rol. 497. J. 5. 1 
0, if the leſſee agrees wich the leſſor by parol, that he ſhall have 


it | mating: ſo much rent, it is not a lurrender; for it appears t — 
5 ; 


| rent was intended to be reſerved, which cannot be by poroF upon a 
ſurrender, and, therefore, it will be only a leaſe at will. R. Dy. 251. 6. 
2 Rol. 497. I. 45. 1 Leo. 177. 1 ſt 

So, if the leſſee demiſes to the leflor and the heirs of his body, it 


will not be a ſurrender ; for a ſpecial occupant is appointed. 2 Rot... 


. J. 0 | — | 
595 1 . leflee ſurrenders to the leſſor to the uſe of another, the 
uſe cannot ariſe upon the eſtate extinguiſhed by the ſurrender. R. 
Pal. 359. e | 
805 7 the leſſee permits the leſſor of a manor to hold a court there, 
and ſays generally in his preſence, I have nothing to do here; it is no 
' ſurrender. Semb. 1 Leo. 280. 2 Leo. 9. | 
Or, if the leſſor ſays, I will have ſuch a chamber, and the leſſee 
agrees, and the leſſor puts his goods there; it is no ſurrender of that 
paart, but only a permilſion to put his goods there. 3 Leo. 224. Vide 
of. ( 2. | | O 


So, if the leſſee delivers 116 leaſe to A. to deliver with all his 
eſtate to the leſſor, and A. does accordingly; for he cannot make a 


ſurrender by attorney. R. Cro. El. 488. 

So, if a leſſee for years leaſes to B. for a. leſs term, who regrants 
or releaſes to the firſt leſſee, it is no ſurrender ; but the firſt leſſee 
ſhall have it for all the years. Adm. Cro. El. 302. R. Cre. El. 173. 

So, if a leaſe be to A. for ten years, remainder to B. for twenty 
years, and B. releaſes. all his right and eſtate to A., he ſhall have it 
for thirty years. Co. L. 273. b. | 


(I) Surrender in Law. 
(I 1.) What ſhall be. | | 


S0, it ſhall be a ſurrender by operation of law, if a leſſee for life 
enfeoffs him in the reverſion in fee; for his eſtate will be merged. 
2 Rol. 496. J. 42. it 


So, if he grants to him fotum flatum ſuum. 2 Rel. 497. J. 3. 


So, if he enfeoffs huſband and wife, ſeiſed of the reverfion in right 


of the wife. 2 Rol. 496. J. 49. | 125 | 
80, if leſſee and leſſor join in a feoffment, it will be the ſurrender 
of the leſſee and the feoffment of the lefſor. Pl. Com. 140. 6. | 


So, a feoffment by a leſſee for life to him in the reverſion is a ſur- 


render; tho? the reverſioner be an infant. 2 Rol. 496. JI. 42. 

So, if leſſee for life demiſes to him in the reverſion, for the life of 
the leſſee, it will be a ſurrender; tho' there be a poſſibility of an oc- 
cupant. 2 Rol. 497. l. 15. 

Or, for the lives of the leſſor and leſſee ; for it can never revert to 
the leſſee. R. 2 Rol. 497. J. 17. | | 


So, if a leſſee for life or for years accepts a feoffment from him 


in the reverſion or remainder, that amounts to a ſurrender of his 
eſtate. 2 Raj. 495. 1.25 Nm 
Bo, if there be a feoffment to A. to the uſe of himſelf for life, 
| and afterwards to A. and his heirs, and A. by parol, without deed, 
but upon an agreement that the feoffor ſhall have it again, makes- 
livery to him upon the land; this amounts to a ſurrender of his eſtate, 


and alſo to a feoffment. R. Dy. 2c8. | 
Vor. VI. 8 TP * 5 So, 
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30 SURRENDER: 


So, if leſſee for life accepts a leaſe from the lefſor, it will be a furs 


Tender. Al. 59. | 

Tho' the new leaſe be only for years. Did. 
- So, if leſſee for years accepts a new leaſe from his leflor, ! it will * 
3 8 in law; for this affirms him able to make a leaſe, R. 
Pl. Com. 106. 4. 107. b. 


'Tho' the new leaſe be for a leſs term. R. Dy. 140. 6. 2 Rel. 495. ; 


L 53. 2 Cro. 84. 


Or, by parol, when the firſt leaſe was by indenture. Dy. 140, b, 


2 Kol. 496. J. 3. 


Tho — new leaſe commence at a future day, it will be a ſurrender 
immediately. R. 5 Co. 11. b. Cre. El. 522. R. 2 Rol. 496. J. 5. 


R. Mo. 636. 2 Cro. 84. Per three J. Peph. 9 
- Tho' the new leaſe be defeazable. 2 Rol. 49 5. J. 40. 

Or, upon condition to be void, upon ſuch an a& which is after- 
wards done. P.. Com. 107. b. 

. So, if he accepts a leaſe at will. Mo. 637. 
So, if a leſſee for years, to commence at Michaelmas, before Mi 
* * accepts a new leaſe to commence immediately; it will be a 
ſurrender " the former leaſe, tho' it was only a future intereſt. Cy, 
Los 

$3 1 if before Michaclmas he accepts a new leaſe to commence alſo 
_ at a future day. Co. L. 338. a. D. cont. 2 Rol. 496. l. 10. D. cont. 
| Dy. 58. a. Per Moile and Davers cont. but Priſot acc. 37 H. 6. 18. a. 
Bro. Surrender, 21. Acc. 10 Co. 53. a. 67. b. Acc. Ce. Car. 502. 
1 Rol. 728. L 40. R. Cro. El. 5 22. 605. 


So, if a leſſee accepts a new leaſe de vgſtura ee it will be a ſur⸗ 


render. 2 Rol. 496. J. 20. 

So, if he accepts a grant of common or rent out of the ſame 
land, to commence at a certain day within the term. R. 2 Kal. 
496. J. 20. 25 

Or, a leſſee for life accepts a grant of a rent, common, Sc. out of 
the ſame land for life. R. 2 Cro. 177. 

- Or, a leſſee accepts a grant of the cuſtody of the ſame land. 2 Cre. 
177: | 
80, if a woman, leſſee, takes huſband ; acceptance of a new jeaſe 
by the huſband will be a ſurrender. 2 Rel. 4 495+ J. 50. . 

So, acceptance of a new leaſe by paro/ by a corporation aggregate, 


which has a former leaſe, will be a ſurrender, tho they cannot ſur- 


render without deed. 10 Co. 67. 5. 

So, if a leſſee for years accepts a new leaſe from the guardian in 
ſecage. Semb. 1 Leo. 322. 
| So, i if the grantee of an office accepts a new grant of the ſame of- 
fice; it will be a ſurrender. « Semb. 1 Vent. 297- 
. 50, if a corporation ſole leaſes to B. who is afterwards made head 
of the corporation, as a biſhop, maſter of an hoſpital, &'. his term 
is merged; for he cannot have the term in his own right, and 
freehold in another right. Co. L. 338. 5. 

So, if a woman, leſſor, takes to huſband the leſſee for years. C. 
L. 338. 5. Semb. cont. 2 Gro. 275- 


2 


# 
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„„ Jo, antes (2) What not. „ 


not be a ſurrender; for by the feoffment the reminder 1 is diveſted. 
2 Rol. 496. J. 45. 
Or, joins in a fine with Him in the reverſion, or Fenin 3 fot 
each gives that which he lawfully may. Semb. Cro. El. 689. 
| pe. if a leſſee reſerves. any intereſt in himſelf, it is no ſurrendeb. 
de ante 
So, if - 1 or reverſioner enfeoffs the leffee for years, f f nee the 
J. 27 Fl. 8. to the uſe of another, his term is not ſurrendred or ex- 
tin _— for by the ſtatute the inteteſt of feoffees is ſaved. N. 


70 
Or, by Teaſe and releaſe comveys t to the leſſee and nacher, to the 
uſe of B. Dub. 5 Lev. 127. 


1 Sid. 7 
_ >" Be 2 the new leaſe be void, acceptance by the lege is no fur- 
render. R. 2 Rol. 495. 1.45. Jen. 405. 
So, if the new (leaſe commences after the death of Bi it is no fur- 
render till B. dies; for he may ſurvive the firſt term. R. 4 Leo. 30. 
So, if a leſſee accepts a grant of a tliing conſiſtent with the leaſe 
of the land, it is no ſurrender ; as, if the leflee of a manor accepts 
the grant of a bailiwick, or to be ſteward of the ſame manor ; fot 
it is collateral. R. 2 Rel. 496. J. 30. Ru. Mo. 637. R. 2 C4. 
176. Hard. 7. 
Or, the leſſee of a park atcepts the grant of parker: . F. 2 vac 
496. 1,36. 2 Cre: 177. 
Or, & contra. Cont. per ius J. 1 Rol. 83. 
If the leſſee of an houſe accepts a grant of tlie eultody. 15 Fu 
ſame houſe. Hard. 47. 
So, if the leſſor grants a rent, common, Cc. out of the land to 
his leſſee, without ſaying at what time it ſhall comtnence, it is no 


4.16. 2 Cre. 177. 
Or, leaſes to him all his lands in 4. where the lands in the ne 
leaſe are ; for it ſhall be intended of all his other lands. 2 Rol. 49 
43 2 Cre. 177. | | 
"—- agrees that the leſſee ſhall have art of the former lands by 
other lands for a leſs term, and that it ſhall not be a ſurrender.” R. 
1 Leo. 309. Cre. El. 173. | 
So, an agreement between the leffor and a ſtranger, that the lefſe 
ſhall have a new leaſe, is no ſurrender. - Cro. El. 1 
- So, if the leſſee gives licence to the leflor to make lrery, it i is n 
ſurrender. R. 2 Rol. 498. I. 35. 
Or, to make a feoffment. Per Fitzh; 
Or, agrees that he ſhall make a Ly, Dub, Dy 33. 5 
8.6 495. J. 27. Mo. 11. 


Wi attorney io mate livery for Km. 2 Rel. 405. 1.37: R. 
9. 11. 


So, if che king grants an office by patent, acceptance of a new 
Patent of the e is no ſurrender of the firit. K Gro. Cor. 


197 | 
br I 


"i if leffee for life enfeoffs him in the remainder in tail, it will 


So, if the leſſee accepts a new leafe, in uult for atother. gend 
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ſurrender; but it ſhall be intended after his term. X. 2 Rial. 496. 
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ya. SURRENDER. 


So, if the king makes a demiſe” for years, acceptance of a new 


leaſe without recital of the former will be void, and is no furrender, 
Cro. Car. 198. 5 


o, if huſband and wife, ſeiſed for the life of the wife, accept 3 
feoffment from the reverſioner, it will be a ſurrender only during the 
coverture; for the wife, after the death of her huſb may waive 
it. Vide Baron and Feme (R). 1 | FE.” 

90, if a woman, leſſee for years, takes an huſband who accepts a 
new leaſe, and the wife ſurvives. R. Mo. 637. 8 855 
S0, if a new leaſe be made to an infant, it is no ſurrender, if he 
does not agree to it at full age. Cro. Car. 502. 5 
So, if an idiot, or nan campo, makes a ſurrender, it will be void. 
R. Comb. 438. 468. 8 | V 

80, if a leſſee ſurrenders part of the eſtate, it will be a ſurrender 
only for that part. 2 Rol. 498. J. 51. 5 | 

If he accepts a new leaſe of part. R. 2 Rol. 498. IJ. 

_ If a leffor leaſes de novo to his leſſee and another, it will be a ſur- 
render only for a moiety. Dub. 2 Lev. 1279. 

If the leſſee of a corporation aggregate be made the head of the 
ſame corporation, it is no ſurrender. Co. L. 338. 5. 

So, if the leſſor takes in marriage a woman, leſſee; for he may 
have the freehold in his own right, and the term in the right of ano- 
ther. Co. L. 338. b. R. Pl. Com. 418. 6. 
Or, if the leſſee makes the leſſor his executor. Co. L. 33. 5. 


_ .(K) In what Manner a Surrender may be. 
A Lefſee may ſurrender upon condition ; and if the condition be 
broken, the particular eſtate ſhall be reveſted. Co. L. 218. 5. 
© Bo, upon a ſurrender, referving rent, tho' the rent is not good by 
way of reſervation, yet jt ſhall be ſo by way of contract. R. 2 Lev. 
80. 1 Vent. 247. 272. | 5 
Tho' the ſurrender be by aſſignment, Sc. by parol. R. 2 Lev. 80. 
1 Ven. 242. 272. 3 ä . 
So, if tenant for life joins in a feoffment or fine with him in the 
reverſion, rendring rent to the leſſee for life; the rent will be good. 
Cre. El. 6668. | Ea 
. So, a ſurrender may be made of land in the county of B. ata 
Place out of the county. 2 Rol. 495. J. 5. | 


- (L) The Effect of a Surrender. 
Li.) The Eftateis abſolutely determined between the Parties. 
JF an eſtate be ſurrendred, the whole eſtate is determined without 
® other ceremony. pv e e of 
And, as to the parties themſelves, it will be determined to all in- 
tents. | Co. L. 338. 5. F 
And, therefore, if an huſband, ſeiſed in right of his wife, leaſes 
for the life of B. which is a diſcontinuance, and afterwards B. ſur- 
renders his eſtate to the huſband, the diſcontinuance is determined. 
If w” mortgages his reverſion in fee to the leſſek for years 
whereby his term is ſurrendred, and afterwards pays tac money bu 
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ſuant to the condition, yet his term ſhall be r and not 


revive. R. 3 Leo. 6. Wo 
(L. 2.) Or, ke the Benefit of a PER | 


So, by a ſurrender the eſtate will be abſolutely merged for the be. 


nefit of a ſtranger. Co. L. 338. 5. 
As, if a biſhop has a rent- charge in fee, and the terre-tenant en- 


feoffs him, whereupon the lord enters tor mortmain, he ſhall have it 
diſcharged of the rent. Bid. 

If a reverſioner makes a leaſe, grants a rent-charge, Ec. and after 
wards the leſſee of the particular eſtate ſurrenders, the leaſe, or ga 
of the reverſioner, takes effect immediately. [b:d. 

If A. makes a leaſe to B. for life, rendring rent to him and his 
heirs, remainder to C., the reverſion to himſelf, and afterwards grants 
the reverſion to C. to whom B. attorns, yet C. ſhall not have the rent, 


but the heir of 4. Co. L. 338. 6. 
So, by a ſurrender the eſtate will be merged, tho? it be to the diſ- 


advantage of him who aſſents; as, if the reverſioner grants a reverſion 
for life to which the leſſee attorns, and afterwards releaſes to the 


grantee and his heirs, tho? the leſſee ſhall be now puniſhed for waſte, 


where he was diſpuniſhable upon the grant of the reverſion for life; 


yet, becauſe he has attorned to the grant, the eſtate of the grantee 
for life ſhall not have continuance. Cs. L. 338. 5. 


( 3.) But not to his Prejudice. | 
But the eſtate ſhall have continuance notwithſtanding the ſurrender, 


to avoid a prejudice to a ſtranger. - Co. L. 338. 6. 

As, if a reverſion upon the life of B. be granted with warranty, and 
afterwards B. ſurrenders, the grantee ſhall not have. execution in 
| 22 againſt the grantor, who is a ſtranger, during che life of B. 
C0 8. 5. 

If 3 for life or years grants a rent- charge, common, c. and 
afterwards ſurrenders ; yet the rent, &c. continues. Cz. I. 338. b. 


MA When a Charge reviyes by the voiding of a 
„„  -+ 


0, a Fant made before the ſurrender revives, if the ſurrender be 
avoided, againſt him, who claims paramount the ſurrender z as, if 
leſſee for life grants a rent-charge and afterwards enfeoffs the grantee, 
nnd the leſſor enters for the forfeiture, the rent revives; for leſſor 
clams paramount the feoffſment. Co. L. 338. 5. 
So, if grantee for life of a rent aceepts a leaſe of the land from him 
in the reverſion, and afterwards the leaſe is ſurrendred, the rent re- 
vives. R. of three F. Bangs cont. Gro, Car. 101. 


(N) Surrender; how pleaded... 


Ir. a ſurrender be by acceptance of à new leaſe, it is not pods ſay, 
that the leſſee, being poſſeſſed by a former leaſe, the lefſor demiſed 
to him, but that the leſſee ſurrendred, and then the leſſor demiſed, 


1 that the leflor. entred and demiſed. SG * Pl, Com. 194. 2 


X3 | "I 


— 
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© *So, regularly he ought to plead; that he ſurrendred the eſtate and 
land. Cre. Car. 101. VE. 1 l 
So, regularly, he ought, to ſhew that the leflor afſented to it, where 
the other party pleads or brings an action in diſaſirmance of the {urs 
-render.. +» Vent. 205. 7 82 5 5 5 ſo 4 1 
But the omiſſion will be aided after verd: A. Et ih 
| _—_ "gs: of neceſſity. Semb. 2 Vent. 207. ED, 

But if the party pleads a ſurrender of the demiſe aforeſaid; it : 
ſufficient. R. Cro. Car. 101. | | ei 197755 3 | 
Bo, he need not ſhew that the leſſor entred after agreement to the 
ſurrender. Ibid, : 1 2885 
„ide more concerning Surrender in Bail, (Qa, &c.—R 3.) — Fine 

(E11.)—Fronchſe, (G 2.)—Offcer, & g. France. 


N | Surrender of a Copyhold. 
wy Vids Cipyhald, (F 1, &c.) 
SURREBUTTER, 
vids Pleader (L). 
SURRE JOIN DER. 
Vide Pleader (I). 
S URVE TOR OF HIGHWAYS, 
Vide Chimin, (C 1, Cc.) | 


— — 
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SUSPENSION. 
3 (A) Suſpenſion; what ſhall be. 


17 a ſeigniory, rent, or other proſit apprendre out of lands, comes to 
him who has poſſeſſion of the ſame land for a time, ſuch unity of 
8 creates a ſuſpenſion of the ſeigniory, rent, r. for the time. 
r N i 

As, if A. be tenant for life, remainder to B. in fee, and the lord 
; ts his ſervices to A. in ſee, they are ſuſpended during the life of 
A. Lit. ſ. 560. i x 5: 
So, if there be lord and tenant, and the tenant grants his tenancy 
to A, for life, and then the lord grants his ſeigniory to A. in fee, the 

ſei lory will be ſuſpended during the life of 4. Lit. ſ. 562 

80 if A. diſſeifes the tenant, or the tenant grants to A. in fee upan 
condition, and then the lord grants to A. in fee, and afterwards the 
diſſeiſee enters, or the tenant enters for the condition broken, the ſer. 
yices reviye, and are not extinguiſhed, tho A. had a fee; for he had 
not ſo perdurable an eſtate in the tenancy as in the ſeigniory. 2 


7 13. b. ; | 7 
” ' if the tenant leaſes to the lord for life, or for years, or enfcolfs 


bin upon condition, the ſcigniory is ſuſpended. C.. . 314 4 , 


. 
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Or, if the lord diſſeiſes his tenant, the ſeigniory will be ſuſpended 
till the entry of the-diflciſee. Co. L. 314. a. | 

| So, if the tenant marries, a woman who has the ſeigniory, it will 
be ſuſpended during the coverture. Sav. 21. 

If A. ſeiſed of lands held of the manor of B. be attainted for high 
treaſon, and the king grants his lands to D., the rent payable to the 
manor of B., tho' ſuſpended by the attainder, ſhall * revived and 
paid by the patentee, R. Ley. 1, 


(B) What ſhall be an Extinguiſhment, 


UT if a man has as high and perdurable an eſtate in the ſcigniorys 
rent, common, or other profit apprendre, as' in the land, ſuch 
profit apprendre will be extinguiſhed. Co. L. 313. a. Lit. ſ. 561. , 

As, if he who has a ſeigniory, rent, common, c. releaſes his 
eſtate or intereſt to the terre-tenant. Vide Releaſe, (B 6. 

Or, the lands out of which a rent, &c. iſſues, come to the lord by 

purchaſe, deſcent, or other lawful means. R. Fon. 234» 

If a manor, to which common for the lord and his copyholders "= 
long, in the waſte of the king and others, comes to the king by the 
ſtatute of difſolutions, Ec. the common of the lord in the waſte * the 
king is extinguiſhed z but not the common of the copyholders, nor 
the common' which the lord himſelf has in the waſte of others. K. 

an. 
7355 if the land out of which a rent, Cc. is PN be evicted 
by an elder title, the rent will be extinct. Co. L. 147. 4. 
So, every cuſtomary payment or privilege for the profit of the lord 
will be e::tinguiſhed by unity of poſſeſſion in fee; as, if the lord pur= 
chaſes the land held of him, all the ſervices are extinct. 

So, an heriot, fine, Wc. due by cuſtom upon death, alienation, 
Ec. 

A cuſtom to be beadle to the lord, collector of bis rents, ee. 

Hro. Exting. 14. 
3o, an eaſement; as, a way. R. Cro. El. 300. . R. 1 Rel. 935. 
L.4 

Uſage to repair fences between ſuch ad ſuch cloſes. R. 1 Vent. 
97. Ray. 192. R. Pal. 446. 

30, a liberty of placing pipes for water, if the pipes are taken away 
during the unity. Pal. 446. | 
But things of neceſſity, and collateral, are not extinguiſhed ; 3 28, 3 
wa of neceſſity, gutter, water-courſe, &c, R. Pal. 446. Jou. 145, 6. 
Zo, extinguiſhment, or ſuſpenſion by law, may be prevented in 
equity. Vide . (4 N 6. 8.) 


| 8. When by Extinguiſhment of Part the Whole will 
be extinguiſhed. 


F 2 man has a profit appendre out of land againſt common right, 
> and he purchaſ es part of the land out of which, Sc. the whole 
1 _— as, if the grantee of a rent- charge purchaſes parcel 

and; for the rent is entire, and iſſues out of ev of the 
land. Go, E. 147. 6, W 


4 . X 4 5 80, 
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So, if a commoner of common appurtenant purchaſes part of the 
1 


land out of which. Vide Common (L). | 


So, if a grantee of a rent-charge recovers part of the land by 2 


feigned title; for he claims under the grantor. Co. L. 148. ö. | 
So, if the conuſee of a ſtatute purchaſes part of the land of the 
conuſor, the whole ſhall be extin&t. Sav. 69g. R. Jon. 445, 
Or, if he diſſeiſes the conuſor of part, he cannot take execution of 
the reſidue, till the difſeifin purged. For. 445, 6, EY, 

So, if a thing be due by common right, by the act of him to whom 
due, the whole may be extinguiſhed ; as, if a tenure be by entire ſer. 
vice, annual or caſual, if the lord himſelf purchaſes part, the whole 

Will be extinct. 6 Co. 1. b. R. 8 Co. 105. b. Co. L. 149. 5. 
If the lord releaſes his ſeigniory to part, the whole ſeigniory will 
be extinct. 6 Co. 1. 6. 3 | EY 

So, if the lord comes to part, partly by his own act, and partly by 
default of the party; as, if he recovers in a ceſ/avit. R. 6 Co. 2. b. 
So, if the lord comes to part by act of law, where another will 
have prejudice; as, if the lord by deſcent comes to the part of a joint- 
tenant, who holds by ſuit of court, the whole will be extinct; for by 
the ff. Marib. the other joint-tenants ſhall have contribution. R, 
6 Co. 2. a. | 
_. Otherwiſe, if the ſervice due be not for the ſole benefit of him 
whom due, but alſo for the public good ; as, a thing for the defence 
of the realm, advancement of juſtice, charity, &'c. 6 Co. 2. 4. Vide 
7550 if the. king purchaſes part of the lands ſubject to his debt, he 
ſhall have execution upon the reſidue. R. Sav. G 9. 


(o) Or, by Suſpenſion of Part, the Whole will be 
1 | ſuſpended. 5 5 


O, if a tenant makes a gift in tail, or a leaſe for life, or for years, 
af part of his land to his lord, the whole rent will be ſuſpended; 
for rent- ſervice cannot be ſuſpended for part by the act of the party, 
and in eſſe for the other part. Co. L. 148. 5. 5 
So, if the leſſor enters upon the leſſee for life, or for years, and 
ouſts him of part of the land, the whole rent will be ſuſpended. Bid. 
' $0, if there be a leaſe of a warren in three ville, rendring rent, 
and the leſſor grants the reverſion of the warren in one vill, the whole 
rent will be ſuſpended; for rent due by contract ſhall not be appor- 
tioned ; but perhaps the leſſor will have a remedy upon his contract. 
R. 3 Leo. 1. 1 And. 20. | 5 | 


(E) When there ſhall be an Apportionment. 


BY? a thing of common right ſhall be apportioned ; as, if a man 

who has a rent-ſervice purchaſes part of the land, the rent, if it 

be not an entire thing, ſhall be apportioned. Lit. ſ. 222. 

And this was by the common law, and not by conſtruction upon 

the ſtatute quia emptores terrarum. Co. L. 148. 4. Cont. Dy. 4. ö. 
The rent-ſervice ſhall be apportioned, if the leſſee for life or for 

years ſurrenders part of the land to the leſſor. Co, L. 148. 4. | 
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So; if the leſſor grants or deviſes part of the reverſion to another. 
Co. L. 148. a. R. Cro. El. 771. e 2 ö 
Or, enters into part for a forfeiture. Co. L. 148. a. Dy. 5. a. 
Or, recovers part of the land in waſte. Co. L. 148. 4. 
So, if part of the land out of which the rent iſſues is evicted, 
8emb. 2 Cro. 160. $2 5 3 . 
So, if a man, who has common appendant, purchaſes parcel of 
the land, the common ſhall be apportioned. Vide Common (L). | 
Zo, if A. ſeiſed of one acre in fee, of another in tail, leaſes for life 
or years, or makes a gift in tail, reſerving rent, and dies, whereon 
the iſſue in tail enters, the rent ſhall be apportioned.. Co. L. 148. 6. 
So, a thing againſt common right ſometimes may be apportioned z 
as, if a rent-charge in fee be granted by deviſe or fine, a moiety to 
A. in fee, a moiety to B. in fee, and no attornment is neceſſary. 
R. 2 Lev. 240. | 
If rent be apportioned in an action for the rent, the defendant may 
ſhew the value of the land, and at what rate the apportionment ſhall 
be made. R. 1 Vent. 276. Semb. Cro. El. 771. 2 Cre. 160. | 
Or, upon nil debet, it may be apportioned by the jury. 1 Vent. 276. 
So, rent may be apportianed in equity, when it ſhall not by law. 
Vide Chancery, (2 E.—4N 5.) | | „„ 
[If A. appoint B. his collector, and direct B. to take and receive 
to his own uſe 1001. out of the firſt money he collects, this is an en- 
tire agreement, and B. cannot maintain an action on it for 751. as for 
three quarters of a year's ſalary. Plymouth v. Throgmorton, B. R. 
H. 3 Jac. 2. 1 Salk. 65. 3 Mod. Rep. 153. S. C.]. | 
If a ſailor, hired for a voyage, take a promiſſory note from his em- 
ployer for a certain ſum, provided he proceed, continue, and do his 
duty on board for the voyage, and before the arrival of the ſhip he 
dies, no wages can be claimed either on the contract or on a quantum 


meruit. Cutter v. Powell, B. R. T. 35 Geo. 3. 6 J. R. 320. 


(F) Or, a Suſpenſion only for Part. 


80. by act of law a thing may be ſuſpended in part, and in eff for 
D part; as, if the lord in chivalry, as guardian, enters upon the 
land of his tenant within age, whereby the rent is ſuſpended during 
the minority; yet if the wife recovers dower, ſhe ſhall pay a third 
part of the rent. Co. L. 148. 5. | | oy 
So, if the tenant makes a gift in tail to the father of the lord of part 
of his land, which deſcends to the lord, the ſeigniory ſhall be ſuſpend- 
ed for part, and in eſe for part. Co. L. 148. 6. wy | 
So, if the terre-tenant makes a gift to the father of the grantee of 
a rent- charge of part of the land charged. Co. L. 148. ö. 
So, by the act of a ſtranger; as, if one joint-tenant or parcener 
2 the tenant, the other may diſtrain for his moiety of the rent. 
I. 148. b, | „ „ EY HP 
So, if one joint-tenant of a ſeigniory purchaſes the tenancy, one 
moicty is exünct, and the other moiety” Bal be held of the other 
Joint-tenant, Semb. 21. t 
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apportioned or extinguiſhed.” - 


; 00. if A. be ſeiſed of one acre in fee, and another in tail, and grant 
a rent out of both in fee, in tail, for life or years, and die, where- 
by the acre in tail is diſcharged, the whole rent remains upon the ; 
other acre; for he ſhall not take advantage of the imbecility of his 
eſtate to defeat his grant, Ca. L. 148. 6. : „„ 

So, if a tenant holds by entire ſervices, he ſhall not make an appor- 
tionment by his own act; but the ſervices are multiplied; as, if 
tenant of threę acres by homage, fealty, ſuit, c. enfeoffs A. of one 
acre, A. fhall do the ſame ſervices entirely, and alſo the feoffor for 

the reſidue. R. 6 Co. 1. a. R. 8 Co. 105. 5. ghee 
Or, by ſervice of a hawk annually ; for an entire annual ſervice 
ſhall be multiplied, as well as caſual. R. 6 Co. 1. a. | 
So, tho” the entire annual ſervice be a matter of profit; as, an 
horſe, ox, Cc. as well as where it is a hawk, dog, or other matter of 
pleaſure. ' R. 8 Co. 105. 6. | | 
So, if the tenant holds by a perſonal ſervice to be done by the per- 
ſon of a man; as, the ſervice of chivalry, to be ſewer, butler, Sc. if 
the tenant aliens parcel, the ſervice ſhall be multiplied, where it can 
be done without prejudice to the lord; as, in ſervice of chivalry, if 
it cannot be multiplied without his prejudice ; as, to he butler, &c, 
the ſervice remains, but ſhall not be multiplied. R. 8 Co. 105. b. 
So, in ſervices for the public good; as, for defence of the realm, 
advancement of religion, juſtice, charity, &c. tho' they are entire, 
the act of the lord himſelf ſhall not make an extinguiſhment, but 
they remain; as, if the lord purchaſes part of the land held by chi- 
valry, eſcuage, caſtle-guard, cornage, c.; for the ſervice is for de- 
fence of the realm. 6 Co. 2. g. | | 55 | 
Or, by the ſervice of making a bridge, beacon, repairing an high- 
way, c. 6 Co. 2. a. | . | 
„by the ſervice of finding a preacher in ſuch a church, marriage 

for a poor virgin, &c. annually, 6 Co, 2. b. 
Or, by ſervice to aid the ſheriff, to be high conſtable, keep the 

King's records, &c. 6 Co. 2. a. 5 
80, a thing collateral to the land ſhall not be extinft by unity * 
poſſeſſion; as, if an abbot, c. was ſeiſed in fee of lands out of 
which tythes are payable, and of the rectory to which; for when the 
union ceaſes, the tythes revive, Vide Difpes, (E g.) 
Ik A., having a warren in the land of B., purchaſes the land, the 
warren is not extinct; but when he aliens the land, it revives. Bro. 
Exting. To | , R | | | | 
So, ſhack common, or by reaſon of vicinage. R. 1 Rol. 935- . 36. 
So, the privilege of a manor within the purliey of a chaſe, to hunt 
within the chaſe, is not loſt, if the manor and chaſe come to the king, 
who afterwards aliens the manor. Dy. 327. a. 1 Rdl. 935- J. 40. 
So, if A., having a portion of tythes out of the rectory of B., pur: 
chaſes the rectory, the portion is not extinct. R. 2 Rol. 1H1, _ | 
| $0, a matter of neceſſity will not be extinct, by unity of poſſcſhon ; 
2s, a way of neceſſity. 1 Rol. 936. J. 2. Vide Chimin, (D 4.) 

So, if, by cuſtom in London, the owner of a tenement has a gutter 


() When all the Services, e. remain, and are nat 


mn 
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in 2 tenement adjoining, and a purchaſes the tenement in 
which, and after that aliens again, the alience cannot ſtop the gutter z 
for it +2" as a wg afterwards as before. Bro. Extjng. 60. Fer 

. 11 
| os” the cloſe Et A. ought to repair the fence of B. who purchaſes 
the cloſe of 4. in fee and dies, whereby the cloſes are divided be- 
tween the daughters, the preſcription continues. Dub. Dy. 295. b. 

So, a thing which runs with the land will not be — _ 
of poſſeſſion ; as, if the lord purchaſes land of the nature of g 
kind or borough Engliſh, the cuſtom remains. 11 H. 7. 2 5. b. 

The cuſtom of free-bench. Bro. Exting. 14. | 

So, if the lord purchaſes part of the land, where by cuſtom an 
heriot is due upon the death of every .tenant, the heriqt ſhall nat be 
extinct. Co. L. 149. b. 8 Co. 106..b. - 

So, where a leffor has land by contract from an under-lefſee, no 
rent ſhall be ſuſpended contrary to the agreement of the parties; as, 
if A. leaſes to B. for twenty-one years, rendring 20 J. per annum, 
and B. leafes to C. rendring no rent for ten years, and C. aſſigns his 
term to A., the rent of B. ſhall not be ſuſpended or apportioned, but 
be ſhall pay 20 J. per annum as before, . 2 Lev. 143. 


SWANIMOTE couRT. 
Vide Chaſe, (R 2.) 


SWEARING. 
Vide Fuftices of Peace, (B 23.) 


SYNONIMOUS WORDS. 
PATE #43 
ide Eftates, 6 I, We) and the ſeveral titles e to under 7 enans 


in J. ail. 
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TALLAGE.: 
„ ide Ancient Demeſne, (F 3: }—Parliament, 05 9, &c.) 


TARDE. 
Vide Retorn, D 1) 


TAXES. 
| N. Cher (4 T).—Parliament, (H g, e- 0 2 — 


ers, (E 1, Cc.) 


TEMPORAL COURTS. | 


f 


© TEMPORAL / JURISDICTION. _ 
Fi ide . (B 4-)—Prerogative, (D = &c.) 


' TEMPORAL LORDS. 
Vide Parliament, (D 3:—G 1 


% 
(A) Time; how computed ; incluſive or excluſive. 


Tow the year, month, day, ſhall be computed, vide Ann. = 
1 | When by the calendar or lunar month, vide Ann. 


27 Elia. 18. requires an action againſt the hundred within a year 


A. 
after the robbery, the day of the robbery ſhall be included within the 
year. Per tao J. one cont. Hob. 139. 2 Rol. 520. J. 47. [Vide Doug. 


465. Vide Hundred, (C 4.) Vide 3 J. R. 623. acc. 
[So, when the law requires that a month's notice of an action ſhall 


be given, the month begins with the day on which the notice is 


ſerved. 3 T. R. 623. 


[A permit for the removing of wine from one place to another 
under the flat. 26 Geo. 3. c. 59. /- 30. & 35. dated nine o clock in 
the morning one day, and giving the party one hour for removing it 
out of A. s ſtock, and two days more for delivering it into B. “s ſtock, 
expires at ten in the morning of the ſecond day after it is granted. 


Cooke v. Schall, B. R. E. 33 Geo. 0 85 (Kuss,. ] 
But where it is limited within ſuch a time after the date of, a deed, 


Exc. the day of the date ſhall be taken excluſive ; as, a protection 
fhall be for a year, excluſive of the day of the date. Heb. 139. | 


By the ft. 27 H. 8. 16. it is ſufficient if a deed be inrolled within 


fix months, excluſive of the day of the date, Hob. 139. Vide Bar- 
Zain and Sale, (B 8.) | 


[In temporal caſes, time is computed by lunar months in eccle- 


Gaſtical, by ſolar. 1 Bl. Kep. 450.] 
[Therefore a month's time to plead, is a lunar month. Did. 


Doug. 463.) 


When the commencement : of a leaſe is excluſive of the date or 
not, vide Eſtates, (G 8.1) 3 


(B) Of what Times the Law os Notice. 
5 4 2p B 1.) Of a Year and a Day. | 


-HE ww ke notice of the commencement and courſe of fs | 


year, and all times which depend upon the calendar. Vide pal. 


5 2.) Vide Ann. 


So, of the commencement and end of the term. 1 Sid. 30g. 


And, therefore, if there be a promiſe upon forbearance till Ear 
z it is ſufficient to ſay, that he forbore accordingly, Taue 


8 what day that was. R. 2 Cro. 548. 


a thing be limited to be done within ſuch a time after ſuch 2 
fact, the day of the fact ſhall be taken incluſive ; as, where the 
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FAltho' the law does not in general allow of the fraction of a day, 
yet it admits it in caſes where it is neceſſary to diſtinguiſh, 3 Burr. 
| Ain day may be divided to anſwer the real ends of juſtice. Dyer, 
345. Salk. 625. 3 Milf. 274. 3 Burr. 1241. 1434] 
© fAnd there is no reaſon why the very hour may not be divided, 
Frhere it is neceſſary, and can be done; for it is not like a mathematical 
point which cannot be divided. 3 Burr. 1434. 955 f 
8o, the judges may take notice of the calendar; as, if an inferior 
court be held roth February, the court may take notice by the alma- 
nac that it was upon a Sunday, without trial by the country; X. 
Cro. El. 227. 1 Lev. 328. | N > 27% 0 
So, of moveable feaſts as well as immoveable, and the courſe f 
the moon, upon which they depend, the court will take notice by the 
almanac ; for, without that, they do not know the one or the other. 
Mod. Ca. 160. 196. „ ; | | ; 
So, the calculation of Eaſter. Med. Ca. 196. | ge” 
So, if a court be alleged die Mercur. 3 die M. where the 3 dies I. 
was dies Lune, it is error. R. 1 H. 7. 12. 6b. | | 
Or, die Fovis ſuper feſtum S. Andre, where that feaſt was die Veneric. 
t A.. e | 5 
But where a time is mentioned, not fixed by the calendar, it ought 
to be ſpecially averred ; for otherwiſe the court does not take notice 
of it; as, if a leet be alleged 18th April, tho that be within a month 
after Eaſter, yet the court need not take notice of a moveable feaſt. 
on. 31. | oy” | 
If a breach of covenant be alleged 2oth June, they need not take 
notice whether it be within Trinity term ; for the end and com- 
mencement of Trinity and Eaſter terms not being fixed by the calen- 
dar, the court need not take notice of them. Semb. 1 Sid. 308. R. 
per three F. Cro. El. 210. | | a | 
If a writ of inquiry be returnable die Lune poſt. 15 Hilar., and 
executed 27th January, the court need not examine whether it be 
before or after the return. R. Cro. Car. 53. 
So, tho' it has relation to a time known by the calendar; as, if a 
man promiſe payment at Whitſimntide fair, in aſſumpſit after Whitſun- 
tide, it muſt be averred that Whitſuntide fair is paſſed, otherwiſe it is 
error; for the court does not take notice of it. R. 1 Rol. 29. J. 45. 
So, where the calendar ſnews the time, the court, after execution 
done, need not conſult it to avoid the debt, tho' they will examine it 
before execution. 2 Jon. 228. | | 22 
Yet they may take notice, if it be mentioned ore tenus, as well as 
if it was aſſigned upon the record. Med. Ca. 196. 
[By H. 24 Geo. 2. c. 23. the calendar is corrected, and new ſtyle 
eſtabliſhed. The year 1752 to begin 1ſt January 1752, and the day 
after the 2d September 1752 to be accounted the 14th September.] 
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«* Bo, che entry of any judgment upon record; Jol. 188. 
So, if judgment be given upon a Sunday in an inferior court, "8 


will be void. R. Cro. El. 227. 1 Leo. 328. 3 Burr. 1595. 1 Bl, 


So, the return of a writ by a ſhetiff, N. Modi Ga. 148. 159. 


A writ of inquiry executed on à Sunday is natiphit; and advantage 


may be taken of it on writ of error, tho not aſſigned for error. Leis 


Cormuallis v. Hoyle, M. 6 Geo. Fort. 373.] 

[If the vouchee die on the return day of the writ of ſummons fall- 
ing on a Sunday, the recovery will not be good. 1 Bl. Rep. 526. 

So, now by the /. 29 Car. 2. 7. if any ſerve or excente proceſs, 
warrant, order, judgment, or decree, (except for treaſon, felony, or 
breach of the peare,) it ſhall be void to all intents, as if done with- 
out proceſs, warrant, Sc. V | 
And therefore falſe impriſonment lies for it. 1 Sal. 78. 5 Mod. gg. 

A ſervice of notice of declaration is bad, tho the die ac- 
cept it, knowing it to be irregular. Morgan v. Johiſon, C. P. E. 
31 Geo. 3. 1 H. Bl. 628.] 


And prohibition to the ſpiritual court, if the proceeding be upon 


proceſs iſſuing from thence. Semb. 5 Mod. 449. 


[And one who is convicted on a penal ſtatute cannot be appre- 


hended on a Sunday for the forfeiture. Rex v. Myers, E. 26 Geo. 3. 
2:4, &-2066]. --. ...> . 1 2 8 : 
But before the ff. 29 Car. 2. 4. all miniſterial acts upon a Sunday 
were lawful, tho' not judicial; as, an arreſt by an officer upon proceſs, 
R. 9 Co. 66. b. 2 Cro. 280. Godb. 280. 2 Bal. 74. 


So, by the ft. 29 Car. 2. 7. execution of proceſs, wörtant, Ec. in 


c Caſes of treaſon, felony, or breach of the peace, is allowed. 
And execution of a warrant of juſtices of peace for good beha- 
viour is lawful within this exception. R. Ray. 250. Before the 
ſtatute it was held cant. Cro. Car. 2. 
| So, an information may be exhibited on a Sunday upon a ſpecial 
law. R. Fon. 166. E hs 
So, if a defendant arreſted on a Saturday eſcapes, he may be re- 
taken upon the Sunday; for that is not an execution of proceſs, but a 
- continuance of the former impriſonment. Mod. Ca. 231. 
IA. was arreſted at the ſuit of B., and diſcharged, the ſheriff not 
knowing that there was a detainer in his office at the ſuit of C.; on 
the Sunday following he was arreſted at C.'s ſuit, and diſcharged by 
the court by virtue of the fat. 29 Car. 2. c. J. / 6. it being conſi- 


dered as an original taking. Athinſen v. Jameſon, B. R. M. 33 G. 3. 


$7: Ke 26.1 
So, bail may ſeize their principal on a Sunday. Did. 

But ſheriff's bail cannot take the defendant on a Sunday, in order 
to ſurrender him. 2 Bl. Rep. 1273.) | | 5 
So, a perſon may be taken upon an eſcape warrant on that day; for 


it is in the nature of a taking upon freſh ſuit. R. 6 Mod. 93. 


2 Ld. Raym. 1028. 2 Salk. 626. 3 Salk. 148. S. C. 
A perſon may be arreſted on a Sunday on an attachment for 3 


reſcue. Anon. C. P. E. 17 Geo. 2. Willes, 4 


[A perſon may be arreſted on Senday, on 9. * ws 


rant, Qn an order of commitment for contempt ; for he 19 


— 


— 


* ſtocks three hours. 


by confeſſion, or two witneſſes before any juſtice o 
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25 in cuſtody from the time of making the order, and the warrant ig 
directed to the gaoler, and is in the nature of an eſcape-warrant. 
Semb. Whitechurch's caſe, P. 1749, 1 Atkyns, 5 5. 1 I. R. 265.) 
A perſon may ſurrender voluntarily on a Sunday. Did. 54 
[Proceſs on an indictment, an attachment for a contempt may be 
Nerved on a Sunday. bid.) Ws! e 15 , 
[A man _ be taken on attachment, for non-performance of an 
award, on a Sunday. Did. 1 T. R. 266. contru.] „ 
CA rule wifi for an attachment for non-payment of money purſuant 
to the maſter's allocatur, cannot be ſerved on a Sunday. Me ſlebam v. 
Smith, B. R. M. 39 Geo. 3. 8 T. R. 86. e 
So, a proclamation upon ſummons may be made on a Sunday, ac- 


* 


cording to the ſtatute 31 El. 3. Semb, per Holt, 5 Med. 449. 


So, a citation out of the ſpiritual court may be publiſhed at the 
door of the church on a Sunday, according to the uſyge of the 
court, tho it cannot be ſerved upon the perſon. Serb. per Holt, 
5 Med. 450. Garth. jog. © . 1 

So, hue and cry may be made upon a Sunday. R. Goth. 280. 

And if the hundred refuſe to make it, they ſhall be puniſhed for 
the neglect. Per three I. Mont. cont. Godb. 280. | a 
[So, parliament may ſit on a Sunday, as it did OF. 26th, 1760, on 


the demiſe of the king. 1 Bl. Rep. 499.] 


By the ff. 1 Car. c. 1. continued by the /. 3 Car. g. and 16 Car. 4. 
if any aſſemble on the Lord's day out of his pariſh for ſports, or in 
his pariſh uſe bear or bull-baiting, interludes, or unlawful paſtimes, 
if convicted by any juſtice of peace on view, by confeſſion, or one 
witneſs in a month, he ſhall forfeit 35. 4d. for every offence, to be 
levied by diſtreſs and fale, &c.; and for want of diſtreſs, be ſet in the 
By the ff. 1 Fac. 22. ſhoemaker, Cc. who ſhews for ſale any ſhoes, 
boots, Sc. on Sunday, ſhall forfeit 35. 4d. for every pair, and the 
value to be recovered by action, Wc. 9 | 

By the ff. 3 Car. c. 1. continued by the /,. 16 Car. 4. if a butcher, 


or any for him, by his privity, kill or ſell any victuals on the Lord's 


day, and be convicted in fix months, on view of a us of peace, 


ce, by con- 
feſſion, or two witneſſes before any juſtice of peace, he ſhall forfeit 
6. 8d. for offence, to be levied by diſtreſs and ſale, &c. or by inform- 


ation, bill, Cc. in a court of record of a corporation, or in ſeſſions, 
to the uſe of the poor. 1 


[Selling meat on Sunday no offence at common law; therefore indict- 
ment mult be contra formam, & c. Rex v. Brotherton, P. 12 G. Str. 102. 
By the ff. 3 Car. c. 1. a carrier, waggoner, carman, or drover, of 


any for him, travelling with horſe, waggon, cart, or cattle, on the 


Lord's day, ſhall forfeit 207., to be levied ut ſupra. = 
| Bo, by the ff. 29 Car. 2. 7. a horſe-courſer. + 


(o) Dies Juridici. 
ee 5 er dds) VEhde ends | | 
(C 1.) The terms. DE juridici are within the four terms only 
Hilary term. Co. L. 135. 4. 1 | 


The terms wers ſettled before the Conqueſt in the time of th 
Savant. Per Dod. 2 Rol. 44 3. . ms Fon 


\ 


„ 


, 


% 


N 
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And comprehended all times of the year, except Chrifmas, Lent, 


 Whitſuntide, and harveſt. 2 Rol. 443. 


Hilary term anciently began, as it ſeems, oct. Epiphan., which was 
the feaſt of St. Hilary, viz. 13th January, and continued till Septua- 
gefima, which was the third Sunday before Lent, Dugd. Or. J. go. 
But afterwards the beginning was enlarged till of. Hil. and the 
continuance till Lent. 2 Kol. 443. e 
And it was afterwards aſcertained and confined to the four returns 
6. Hil. quinden. Hil. cras.' Pur. and off, Pur. which was the 9:4 


Feb. and the guario die peſt was the 12th Feb. which is now the laſt 


day of the term. Vide ft. 51 H. 3. Dies Communes in B. et in Date. 
(C 2.) Eaſter term.] Eafter term antiently began off. Paſche, and 


ended the day before the vigil of the Aſcenſion, as it ſeems. Dugd. 
Or. J. 91. l | 


But afterwards the beginning was deferred till quinden. Paſche, and 


the end till the Monday before Whitſuntide, ſo that five returns were 


contained in it. Quind. pas. tres ſept. Menſ. and 5 ſept. Paſche, and 
- cras, Aſcent. 2 Kol. 443. Vide the ſt. 5 1 H. 3 Dies Communes. 


(C z.) Trinity term. 7 rinity term antiently began erat Trit., or 


. Pentecoſt, and continued till the gule of Auguft, containing fix re- 
turns.  Cras. oft. quind. Trin. cras. oct. quind. Jab. Bapt. 2 Kol. 


443. St. 51 H. 3. Dies Communes. 


But by the ,. 32 H. 8. 21. Trinity term ſhall have but four returns 
only, cras. oct. quind. Trin. & tres ſept. Trin. and ſhall commence 
for ever on the Monday after Trinity for eſſoins, returns, proferts, 
&c. And full term ſhall begin on Friday next after Corpus Chriſti, 
as before it began on the Wedneſday. | 
And if the feaſt of St. John the Baptiſt happens _ the Friday, 
yet the term now begins upon the ſame day, and it ſhall be dies ju- 
ridicus. R. 2 Cro, 16. 1 Kol. 29. <7 
(C 4.) Michaelmas term.} So, Michaelmas term began antiently 
of. Mich., and continued till Advent. 2 Kol. 443. Dug. Or. J. 91. 
And contained eight returns of. quind. tres ſept. mens. Mich. cras. 
Animar. cras. Oct., and quind. Martini. St. 5 1 H. 3. Dies Communer. 
But by the f. 16 Car. 1. 6. Michaelmas term ſhall be reſtrained to 
the ſix laſt returns only, and ſhall commence on the quarto die poft tres 
ſept. Mich., unleſs it be Sunday, and then on the morrow. 
[By fat. 24 G. 2. c. 48. it contains only four returns, cras. Om. 
Anim. cras. Mart. oct. S. Mart. and quind. S. Mart. and begins 
on the fourth day of the morrow of All-Souls (6 November). I 

In the eye of the law the eſſoign day is for many purpoſes the firſt 


dap of the term; the guarto die pgſt is only an indulgence. 3 J. R. 188. 


ow the term may be adjourned 9 4 * of adjournment, and the 
c.) | 


effect of it, vide Adjournment, (A 1, 


(C 5.) Dies non Furidici. 


But by the law of the church and the laws of Edward the elder, | 


Knute, Edward the Confeſſor, and H. 1. fudicia et juramenta were 


prohibited (whereby all proceedings in law are comprehended) ab d- 
ventu Domini uſque oft. Epiph.y a Septuageſamd ad of, or quind. _ 
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a Aſcenfione Domini ad oft. Pentecoſt. Dugd: Or. . 6g. Wilk. T. 
' Angl. Sax. 197. i 
: And by — 3 of Edward the Confeſſor, the prohibitian, Was 
extended diebus 4 temporum, omnibus Sabbathis ab bord tertif pot mer” 
diem tota die ſequente uſque diem Lune, vigiliis S. Mar., 8.ĩ 77 2 
8 Job. Bapt., Apoſtolor. omaium er Sanfor. Dugd. Or. J. 90. Mil. 
I. Angl. Sax. 197. DICE . r 
And by the canon law, from Advent to the Utas Epiphan. a Say” 
geſimd ad Utas Paſche, in the days of the four times of the grea 
letanies, of the rogations, the week of Pentecoſt, the time of N 
corn or vintage, Which /afts from St. Margaret (which was 1 3th July) 
till quind. Mich. 2 Inſt. 264. | 5 8 
And therefore now Dies Dominicus, tho it be in term, is not dies 
juridicus. Co. L. 135. a. ; Eee. * 
: Nor, in Hilary — „the day of the Purification of the Bleſſed 
Virgin Mary, in 2 * term, the feaſt of the Aſcenſion, in Trinity 
term, the feaſt of Sr. John the Baptiſt, except when it falls on the 
firſt day of the term, in Michaelmas term, All Saints and All Souls. 
[Since the ff. 24 Geo. 2. 48. theſe days are not within Michaelmas 
term. ] Cz. L. 135. a. 2 Cre. 16. 2 Lift. 2656. 1 
[On 29th May, reſtoration-day, only one judge comes down, and 
buſineſs is not ufually done; but it may, and it being the laſt common 
paper-day in P. 7 G. 3. the one judge went thro' the paper, or the 
parties could. not have had their judgment that term. 4 B. M. 2089. 
[The 29th May is not a holiday in any of the law- offices, and con- 
ſequently no officer can take an extraordinary fee for buſineſs done on 
that day. Pater v. Croome, B. R. T. 37 Geo. 3. 7 I. K. 336.) 
[S/ Barnabas day no holiday at the ſeal- office. Sparrow v. Cooper, 
C. P. I. 19 Geo. 3. 2 Bl. Rep. 1314. 8 e 
[The only allowed holidays are Candlemas, The Aſcenſion, and St. Fohn © 
the Baptift. Bid. Vide Figgins v. Willie, C. P. E. 180 „ 
1186.) | | | 
But the Chancery is always open. | 
So, the Exchequer may ſit upon a Sunday, or out of term. Mad. 551. 


(C 6.) What Things are lawful upon them. | 

Yet by the f. V. 1. 5 1. it is enacted, that aſſizes of novel diſſeiſin, 
mortd' aucgſſor, and darrein preſentment, ſhall be taken in Advent, Sep- 
tuageſima, or Lent, as other inqueſt. \ 5 ö 
So, where by cuſtom the court of a lord is to be held every Monday, 

if it falls upon Chriflmas, or New Year's day, which are not juridici, 

yet the court may then adjourn. 9 5 ; 

So, if the caunty court happens upon ſuch a feaſt, they may elect 
knights for parliament, hy Ft a | . 

But an award of judicial proceſs, or entry of a judgment upon ſuch 
a 75 is void. Fon. 156. Vide ante, (B 3.) 3 

Bail above may be put in. Baddely v. Adams, B. R. H. 33 Geo. 3. 
5 T. R. 170. 15 A ns | | - 


(C7:) The Term is only one Day. CO | 
(C 7.) In what reſpefts.] The term, regularly, is eſteemed as one 
day; and 8 a deed be alleged tobe inrolled. in ſuch à term, 

it mall be intended the firſt day. * 4B... ron 


Vor., VI. [£72 It 
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11 ju nt be given in full term, it relates to the firſt day of he 
term. 1 Bul. 35. | 
And the firſt or the e/oine-day, for the quarts die pgſt is a day of 


grace. R. 1 Bul. 3 

And therefore, Aipedten of an infant may be upon the eſſine-day, 
ad judgment upon it. R. 1 Bul. 35. 
|  &o, a judgment relates to the firit day, tho a day be aſſigned for 
a argument at a day ſubſequent. R. 1 Bul. 6g, 


(s.) Is what nt] But where the day is material, it may be ab 
leged that the thing was done ſuch a day in the term. 4 Co. 91. 

As, if there be an award 2oth May, that all proceedings in an 
| ow: ſhall ceaſe 3 it may be alleged, that the party afterwards pro- 
ceeded and had judgment, tho' the judgment relates to the firſt day 
of the term, which was before the award made. Per Poph. Yel. 35. 
30, the quarto die poſt is the full term, and the day for appearance 
of the parties. 1 Bul. 35 

And there ſhall be no judgment againſt a defendant upon his de- 


fault till the guarto die pat. R. 1 But. 35. 
So, proclamations upon a fine muſt be in full term; for the pleas 


. are to ceaſe. 1 Bul. 34. 
[If money is paid between the firſt day of term, and the day on 


whieh a /atitat is ſued out, plaintiff ſhall enter a ſpecial memorandum, 
and it ſhall be as of the day of the return of the writ. Southouſe v. 


Allen, T. 8 G. 2. B. R. H. 141.) 
[Plaintiff may ſhe: / the rue commencement” of an action, contrary to 


the fiction of law, even in penal actions. Morris v. Pugh, M. 2 2 


3 B. MH. 1241. 
II f chere is no ſpecial memorandum, he may ſhew by the writ 


that the action was commenced after the time to * the bill re- 
lates. Did. ö 


55 (D) Reaſonable Time. 
W H. AT ſhall be reaſonable time, the juſtices are to deterinine. 


(E) When Night is unſeaſonable. 


Bike fu ONS in a real action ought not to be after the ſetting of 
| the ſun. R. Cro. El. 42. 
Nor, a demand of rent. 


(F) When not. 


BY an arbitrament made in the night is good. R. Cre. El. 42. 
1 of ſeiſin upon a feoffment. Cre. El. 43. 


(G) Time of Limitation. by 


(G 1.) In Actions Real. „ 1 


[( 1.) When re- 1 HE ſtatutes of limitations are a very bene- 
duced to ſixty years. ficial ſyſtem of laws, and of the greateſt 
Importance, inaſmuch as' the Ki ſtatutes of repoſe. By Lord 
Keyes Ch. J. Doe v. — R. J. 31 Geo. 3. 4 J. R. 308-] = 


TEMPS " 
| the time to make title to an inheritance is de tempore cujur 
n contrar. memorium hominum non exiſtit, of which, vide in Preſcription, 
{A—E 71.) or a time limited for ſuch particular actions. Co. L 


I | . 
e Before the gf. of Merton, in a writ of right, it was tempore regis 
Henrici ſenioris, viz. the beginning of the reign of H. 1. which began 
1 Auguſt 1100. 2 Inft. g. = 3 7 

By the ,. of Mert. 20 H. 3. 8. a writ of right is limited a tempore 
regis H. avi ngſtri, viz. the coronation of H. 2. which was 20 Oftober 
1184. 2 inf l. . 7 

By the 12 1. 3 Ed. 139- in a writ of right none ſhall count of 
the {eifin of his anceſtor of a longer ſeiſin than of the time of king 

" Richard, uncle of king Henry, father of the king that now is, vis. 
the reign of R. 1. which began 7 July 1189., 2 [nft. 238. EE 
The limitation a tempore R. 1. imports the firſt day of his reign. 

Co. L. 115. a. [2 Inf. 94. 238. 3 T. R. 41. | 3 | 
And now, by the H. 32 H. 8. 2. no perſon ſhall maintain any writ of 
right, or make any preſcription, title, or claim to any manors, lands 
tenements, rents, annuities, commons, &c. or other hereditaments of 
the poſſeſſion or ſeiſin of any, his anceſtor or predeceſſor, or allege 
any further ſeiſin or poſſeſſion of- ſuch anceſtor or predeceſſor, than 
within ſixty years before the ee of the ſame writ, or before the ſaid 
preſcription or title made. | | 1 ; 

And if any ſue ſuch action, and cannot prove his anceſtor or pre- 
deceſſor in ſeiſin, or actual poſſeſhon within the years before limited, 
5 the ſame be traverſed or denied, Sc. he and his heirs ſhall be barred 

or ever. „„ 5 

And therefore in all actions, which are of the nature of a writ of 
right, in which the plaintiff or demandant muſt count of a ſeiſin, and 
recover any hereditament, he ſhall be barred, if his anceſtor had not 
ſeiſin within ſixty years. (Vide Bro. upon the St. Lim. 16, c.) 

As, in a native habendo; for it is a writ of right in its nature, in 

which the villein ſhall be recovered. Bro. upon St. Lim. 17. . 

In a writ of cuſtoms and ſervices, for the ſeigniory ſhall be recover- 
ed. Bro. upon the St. Lim. 16. a . | 
A quod permittat for eſtovers. Bro. St. Lim. 23, 24. >” 86 

So, if there be a plaint in a court-baron, &'c. and the plaintiff 
makes proteſtation to ſue in the nature of a writ of right, he ſhall be 
barred, if there was not a ſeiſin within ſixty years. Bro. St. Lim. 21> 

So, if there be an action in a court of antient Iæmeſue upon a writ 
of right cloſe. Bro. St. Lim. 222 5 | 

So, if a biſhop or other ſole corporation ſue upon a ſeiſin of his 
predeceſſor, he ſhall be barred; if the ſeiſin was not within ſixty 

years. Bro. St. Lim. 33. | | SELL 

So, if a man claims a thing by preſcription, he muſt allege ſeiſin 
of the ſame thing, where a ſeilin is neceflary, within the time of 
limitation. Bro. A Lim. 34, 35. | | 


So, where eſþlees or ſeiſin ought to be alleged, the count ought to 

allege them within time of limitation. 2 « Lim. 13. ON | 
And therefore, if they are alleged in the time of the king then 

dead, and part of his reign extend beyond the time of limitation, it 

ought to allege ſeiſin ſuch a year of ſuch a king. Bro. St. Lim. 13, 14. 
And ſeiſin in law is ſufficient without actual ſeiſin. R. 4 Co. 10. 

| ; . . 
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(G 2.) When to fifty years.) By the . Mert. 20 E 38. . 
mortit antecaſſuris, de nativis, et de i mngreſſu non excedant ultimum reditum 
| demini regis N de Hibernid i in Angliam, viz. the twelfth year of 
K. "wag 2 Inf. | 

nd by the fame foot: brevia nove difſeiſine non excedant primam Wren 
 fretationem domini regis nunc in Gaſconiam, viz. 5 H. 3. 2 Infl. gs, 

By the ,. W. 1. 39. writs of mortd ancgſtor, caſinage, aiel, entry 
and nativis, have term from the coronation of the ſame king Henry 
and not before, viz. 28 Oct. om the 2 Inſt. 95.238. Writs of novel 
di 725 „and nuper obiit have from the firſt paſſage of king Henry, viz. 

3. 2 238. | 

" hr now, 5 7 ＋ 32, H. 8. 2. no perſon ſhall maintain aſſiſe of 
mortd ance er, 5 age, aisl, writ of entry fur diſſcifin, or other poſ- 
ſeſſory action of the poſſeſſion of any of his anceſtors or predeceſſors, 
for any manors, lands, c. of any further ſeiſin, but within wy Yo 
years next before the 7zefte of the original. 

And by the ſame fat. ſcire facias on fines ſhall be ſued in fity years 
after cauſe of aCtion fallen, and not aſter. 


(G 3.) When to forty years. J 80, by che ft. 32 H. 8. 2. no perſon ſhall 
make any avowry or cognizance for any rent, ſuit, or ſervice, or allege. 
any ſeiſin or poſſeſſion thereof in any anceſtor, himſelf, or any other, 
above forty years next before ſuch avowry or cognizance. 

And therefore, in an avowry and cognizance for rent- ſervice, or ſeck, 
ſeiſin muſt be alleged within forty years. (Jide Bro. St. Lim. 63, G.) 

And if ſeiſin be alleged within time, the defendant may plead, that 
he was never ſeiſed within forty years. 

And it will be a good plea, tho' the tenant make a feoffment at 
this day to hold by the fame ſervices whereby he himſelf holds; for 
it is not a rent created de nous in certain, but refers to the antient 
rent. Cro. Car. 215. 

So, if a rent-ſervice be /aved by an act of parliament, the flat. of 
limitations will be a good plea; for it is not a rent*created by the 
ſtatute. Cont. per three F. but tao J. acc. and it was K. in B. R. 
upon error. Cro. Car. 8 1. 214. Jon. 233. 

But in an avowry for rent, t e avowant need not allege ſeiſin 


within the time limited by the ſtatute, where ſeiſin need not have 


been alleged before; for it ſhall come by pea from the other party, | 
if he was not ſiſed. Mo. 31. 


8 4.) When to 1 gears. ] So, by * fe. 32 H. 8. 2. no {aſd 
ſhall maintain any action upon his own ſeiſin or pathos above 
thirty years before the ze of the original. 


And therefore ſhall not maintain admeaſurement of diver of his 


gi endowment z_ for he recovers the land. Bro. t. Tin. 15. 


(G ;.) When to twenty years.) 80, by the . gum 8. 2. all for- | 
medon in reverter, or remainder, ſhall be Tued in fifty years after title 
or cauſe of action fallen, and not after. 

And by the Af. 21 Jac. 16. all formedons in diſcender, -remaititler, or 
reverter, ſhall be ſued in twenty years after title or cauſe of action 
firſt fallen, and at no time after. 5 

And therefore, a formedon in diſcender muſt be ſued within wen 
yars after the cauſe of action fallen. 
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Tho' it was not within the /. 32 H. 8. 2. 4 Co. 11, 4. Dy. 278. a. 

So, by the /. 21 Jac. 16. no perſon ſhall make entry into nt 
lands, Sc. but in twenty years next after his title of entry, wha 
ſhall firſt accrue, to the ſame; and in default thereof ſuch, perſon 

ſo not entriag, and his heirs, ſhall be diſabled | utterly from ſuch 
entry. 8 . > | 

Kod therefore, tho* fince the ff. 32 H. 8. 2. a man ga. cling 

entred after ſixty years, if his entry was congeable, and afterwards 
have maintained any poſteflory action. R. 4 Co. 12. a. ff 

Yet he is at this day debarred of his entry, if it be not made 
within twenty years. | | „ 

[In ejectment for mines, plaintiff proving himſelf lord of the 
manor, and in poſſeſſion of it, does not avoid the ſtatute of limit- 
ations, if defendant has been in poſſeſſion of the mines twenty years; 
for they are diſtin& poſſeſſions, and may be different inheritances, 
Rich v. Johnfon, M. 14 Geo. 2. Str. 1142.] 1 

And by the /. 4 Ann. 16. no entry or claim ſhall be ſufficient, 
unleſs an action be proſecuted within a year after. 1 
And the entry or claim muſt W made upon the land, unleſs it be 
prevented by a ſpecial cauſe. R. 1 Sal. 28 5. Mod. Ca. 44. 

So, a joint-tenant is not barred by non-entry in twenty years, if 
his companion was in poſſeſſion. R. Mod. Ca. 44. 

Nor, one parcener, who has the whole by deviſe, where the 
2 parcener takes the profits. H. 1 Aun. inter Reading and Roiſton, 
Sal. 4239. | | F 

Bo, by the . 10 & 11. 3- 14. no fine, common recovery, or 
judgment in aCtion real or perſonal, ſhall be reverſed for any error 
or defect, unleſs error be commenced and proſecuted with effect 
within twenty years after ſuch fine levicd, recovery ſuffered, or judg- 
ment ſigned or entred on record. | 5 | 

[A reverſioner cannot have error after twenty years, tho” his title 

_ did not accrue till after the. expiration. of thera, and tho' error is 

brought in leſs than twenty years after the commencement of his 
title. Lleyd v. Vaughan, T. 19 G. 2. Str. i257.) 
[Copyholds are within the ſtatute of 11....tations. Moor, 410. 
3 T. R. 162. 1 . 

[To make length of poſſeſſion a bar under theſe ſtatutes, it muſk 
be a poſſeſſion adverſe to the title of the true owner, and not length 
of poſſeſſion during a particular eſtate. Coop. 218.) | 


8 (G 6.) In Actions Perſonal. | 
(8 6.) When to fix years.) So, by the ft. 21 Fac. 16. all actions of 
treſpaſs, detinue, trover, and replevin for goods and chattels, account, 
and upon the caſe, (other than ſuch accounts as concern trade of 
| merchandiſe between merchant and merchant, their factors and ſer- 
| vants,) all actions of debt without ſpecialty, or for rent, (other than 
treſpaſs for aſſault, menace, battery, angry ig or impriſonment, and 
actions on the caſe for ſlander, ) ſhall be brought in fix years next after 
the cauſe of ſuch actions, and not after. Vide Aion upon the Caſe 
upon Amy, (DH 6,7.) | 
And therefore an action * the caſe for trover muſt be brought 
Within ſix years. R. 3 Cre. 46, 333: | 2 
| e | + & So, 
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So, debt for damage clere ; for it is not founded upon a record. 
R. Ray. 243. | * N | | 


So, account, after an account ſtated between merchants, Semb. 


Jen. 401. 


[The exception as to merchants' accounts, is only meant to prevent 
2 a running account, but extends not to accounts cloſed and 


concluded. Welford v. Liddel, T. 1751, 2 Veſey, 400. ] 
So, an account by an inland merchant againſt his factor; for the 
exception in the ſtatute does not extend to inland merchants. R. Ca. 


G. 182. 


\ 


So, aſſumpſit or any action, except account, tho? it be for a mer. 


chant's account. R. 2 Mod. 312. 1 Mod. 70. 


So, inſimul computaſſet, or indebitatus afſumpſit, upon an account 
ſtated. R. per three F. 'I Lev. 287. 298. 2 Sand. 127. R. 4 Mod, 


105. 2 Mod. 371. | 
So, aſſumpſit by an attorney for fees. R. 3 Lev. 367. D. cont. 
a Med. 213. R. acc. Carth. 144. | „ | 
So, action upon the caſe for an eſcape, but not debt. 1 Sid. 306. 
So, aſſumpſit upon a bill of exchange, tho' it be between mer- 
2 for it is tantamount to an account ſtated. R. 4 Mod. 105. 
Sho. 344. . | „ 
80 the ſtatute of limitations will be a bar, tho part of the time 
elapſed during the rebellion, when there was an interruption of juſ- 
tice. R. x Lev. 31. 111. Sal. 420. e 


Tho” the defendant had privilege of parljament, R. 1 Lev. 111. 


Sho. 99 | 


0 . was out of the kingdom. R. Sal. 420. R. Sho. gg. 2 Ver. 


841. Hard. 502. But vide oft. (G 16.) 


* * 


Tho' the plaintiff had obtained j1 dement or ſentence for it in 


France, or another kingdom; for here it is to be conſidered: only a 


a debt upon ſimple contract. R. 2 Ver. 540. 
| So, by the g. 3 & 4 Ann. . actions on promiiſſdory notes ſhall be 
brought within the time appointed for actions upon the caſe by the 
. 21 Jac. 16. | Ws. | | 
/ So, 5 the f. 4 Ann. 16. all ſuits in the Admiralty for ſeamen's 
wages ſhall be commenced in ſix years after the cauſe of action. 
| So, they ought to have been before, Semb. Mod. Ca. 26. Sal. 
424. Hard. goa. Ya arr tf 3” <0 on. 


* * 


Mod. Ca. 26. 5 | } | 
So, where the cauſe of action commences by a requeſt, or upon 
any other condition precedent, the ſtatute cannot be pleaded, if 
action be commenced within fix years after the requeſt, Oc. tho) 
it be ten years after the promiſe or contract. R. Godb. 437. Jen. 
19% 3% oc e 
"So, if an account be delivered between merchants, and one of 
them acknowledges ſo much due, the other inſiſts upon more, it 18 
not an account ſtated. R. Fon. 401. | ot tics wt: eee 


' So, the ſtatute of limitations dges not extend to ſuits in the Ad- 


miralty or ſpiritual court. he org 
[It is not ſufficient that the writ bears 19e before the expiration of 


. 


the fix years, it mult be really and in fact taken outs for that is the | 


COmmence- 
„ 8 py 


But the cauſe of action ariſes by the ſervice, not by the contract. 
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commencement of the ſuit. And the true time may be averred and 
ſhewn notwithſtanding the ge. Fobnſon' v. Smith, P. 33 G. 2. 
2. M. 950.] Ml . TE. | | | 5 | 
Acknowledgment of the debt, after action brought, takes it out 
of the ſtatute. Yea v. Fouraker, M. 1 G. 3. 2 B. M. 1099-] 
ne ſtatute doth not begin to run againſt a foreigner till he comes 
into England. Strithorſt v. Greme, M. 11 G. 3. 3 Wilſ. 145. Vide 
ſupra, Action upon the Caſe upon Afſumpſit,'(H 6.) | 


(G 7.) When to four 2 So, by the ,. 21 Fac. 16. all actions 
of treſpaſs for aſſault, battery, wounding, or impriſonment, ſhall be 
brought within four years next after the cauſe of action. 

If treſpaſs or impriſonment be alleged, 32 Car. 2. u/que 1 Fac. 2. 
the defendant may plead, as to all the treſpaſs or impriſonment, till 
34 Car. 2. the ſtatute of limitations, and another plea to the reſidue 


of the time. X. Sal. 420. 3 
(G 8.) When to two yearr.] 50, by the ff. 21 Fac. 16. actions 
upon the caſe for words ſhall be within two years next after the words 
ſpoken. | | 3 | 
: And if the words are actionable without a ſpecial damage, the 
ſtatute of limitations will be a bar. R. Ray. 61. 1 Sid. 95. : 
So, an action quia crimen felon. impoſuit. Ray. 61. 1 Sid. 95. if it 
be not within fix years. Vide infra. : 
But an action for flander of a title is not within the f. 21 Fac. 
R. Cro. Car. 141. G4. | | 
Nor, an action for words founded upon an indictment, or other 
record, 1 Sid. 95, | | 
Nor, an action quia crimen felon. impoſuit. 1 Sid. 95. Vide ſupra. © 
[An action cannot be maintained againſt officers of the cuſtoms, 
for ſeizing goods as forfeited by the revenue laws, unleſs it be brought 
within three months after the actual ſeizure ; tho' a ſuit be inſtituted in 
the court of Exchequer for the condemnation of the goods, which is 
depending at the expiration of the three months. Godin v. Ferris, 
C. P. MH. 32 Ges. 3. 2 H. Bl 14. ] | Re: 4 
[Where an action muſt be brought within three months, it is ſuf- 
| ficient for the plaintiff to prove a writ ſued out within ſuch time, and 
his declaration within a year afterwards, without ſhewing ſuch writ 
returned. Parſons v. King, B. R. M. 37 Geo. 3. 7 T. R. 6.) 


(Gg.) What Caſes are not within the Statutes of Limitations, 5 


(8 9.) Such as may not fall within the time limited.) But the flat, 

32 F. 8. 2. does not extend to caſes where the ſeiſin is caſual, and 
by poſſibility does not fall within ſixty years; as it does not extend to 
the ſervices of homage or fealty. B. 4 Co. to. b, Co. L. 115. a. 

2 Jiſt. 96. R. 3 Lev. 21. _ : - 
Nor, to the ſervice of covering the hall of the lord, or going with 
him to war. 4 Co. 10. b. Za 
Nor, to a writ of right of dower ; for the plaintiff does not count 
of her poſſeſſion, nor of the ſeiſin of any anceſtor, and therefore it is 
out of the ſtatute. Bro. St. Lim. 23. 2 0 
So, for the ſame reaſon, it was enacted by the /f. 1 Mar. 5. that 
32 H. 8. ſhall not extend to a writ of right of advowſon, guare im- 
; | 14 . pedit, 


Fg 


Fd 


* ne 


pedit, darrein preſeniment, j ure patronatus, writ of right of ward, ra- 8 


viſhment of ward of — 2 or lands holden by knight's ſervice. 


But ſeiſin of homage muſt be alleged within the hte de Mert. 8. or 


W. 1. 39. 2 Haft. 96. 


And feiſin in law is ſufficient ſince the 32 H. 8. 2. R. 4 Co. 10. 


z Iyf. g6. Vide Se (E. 


(6G 10.) In which ſeiſin is not traverſable.] So, the Pl 3 8. 
does not extend to actions, in which ſeiſin need not be alleged; as, 
waſt; for the land is not directly in demand, and the plaintiff does 
not declare of any ſeiſin in it. Bro. St. Lim. 20, 21. 

Annuity; for * 
his grant. Bro. St. Lim. 26. 

Nor, where ſeiſin, tho' it be alleged, is not traverſable; as, in 
eſcheat, for the ſeiſin is not traverſable, but the tenure. 4 Co. 11. 4. 

In a ** or writ of refcous. 4 Co. 11. a. Mo. 44. 


(8 11. Ackiont for diſcharge, & c.] So, the #. 32 H.8. 2. does 
not extend to aCtions which go in diſcharge only, and not to re- 
cover any thing; as, in a contra formam A ; for the Plaintiff 
only diſcharges himſelf. Bro. St. Lim. 15. 

A monſtraverunt by tenants in antient demeſne. Bro. upon St. Lim. 17. 

A ne injufte vexes upon an encroachment of ſervices by the lord. 
Þro. 1p St. Lim. 18. 

A writ of meſne upon a deed of acquittal. Bro. — Lim. 18. 

A quo jure. Bro. St. Lim. 19. | | 

A warrantia charte. Ibid. 

Nor, to error upon a judgment, Qc. till the ,. 10 & 11 72 3. 
Bro. upon St. Lim. 16. Vide ante, (G 5.) 

Nor, to a writ of falſe judgment. Bro. upon St. Lim. 16. 

Nor, to actions for contribution; as, a contributione facienda ; for 
he recovers only .. for part of the charge of a ſuit. Bro. upon 
St. Lim. 1 

Nor, — an aſſiſe of nuſance; for nothing ſhall be recovered, but 
the nuſance removed. Bro. upon St. Lim. 20. 

Nor, to a quid juris clamat, or per que ſervitia; for nothing ſhall be 
ande but attornment. Bro. St. Lim. 20. 

A writ of right of diſclaimer. Bro. St. Lim, 23. 

Nor, to a feire facias to execute a judgment; for the 32 H. 8. 
mentions only /cjre facias upon a fine. | 

Nor, to an attaint. 

So, the f. 32 H. 9. 2. does not extend to psd without any 
writ; as, to a plaint in the courts of Wales, Cinque Porte, or other 
court. Bro. St. Lim. 21, Fige ante, (G 1.) 

So, it does not extend to a corporation aggregate; as, mayor and 
commonalty ; for they do not count upon a ſeifin/of any anceſtor 
or predeceſſor, but upon their own poſſeſſion. . Bro. St. Lim. 33. 

On a dean and chapter. Bid. 

Otherwiſe a corporation ſole. Vide ante, (G 1.) 

So, it does not extend to the king; for he is not Penn by the 
ſtatute. Bro. St. Lim. 67. Dub. Stamf. Pre. R. 42. ö. 

Nor, to an avowry or * ; 28, bailiff to the 0. Bro. Sh 


Lim. 671 


8 


e plaintiff does not declare upon a ſeiſin, but upon 


Ba, 
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' So, if a man can make title to poſſeſſion within the- ine of li- 
mitation, he may maintain it by a title before the time of limitation; 
as, in an aſſiſe, if the plaintiff makes title at large by eſcheat forty 
years paſt, upon which he entred and was ſeiſed, till a . by 

the defendant within thirty years. Bro. Sr. Lim. 26. 5 


(G 12.) Profevigtion 4 in diſcharge. ] So; Na man chime - 
tion a thing which goes in diſcharge only, it is ſufficient to allege 
the uſage de tempore without alleging within fixty years ; as, if 
he preſcribes to ouſt from his common —_— that were not levant a 
couchant. Bro. St. Lim. 136. | 

To be diſcharged of toll. Bro. St. Lim. ; 9. E 
Io drive cattle to a pound through the ſoil of aviother; without 
making amends for the eſcape. Bro. St. Lim. 41. 

So, if he claims only an eaſement; as, ee to enter his land/ts 
repair a gutter. Bro. St. Lim. 37. 

To ſtop an aquæduct during the repair of a mill. Bro. St. 
Lim. 41, 42. 

To have a way in the ſoil of another to church. Bro. St. Ta 42. 


N 13.) Or, by que gate. So, if a man ending by a que gate, 
and not in him and his anceſtors, it is ſufficient to allege de tempore 
K. 1. without ſaying within ſixty years; as, if he preſcribes " a gue 
eftate to ſuit to his mill. Bro. St. * . 

So, if a corporation preſcribes to be a corporation de temipore R. 1. 
it is well. Bro. St. Lim. 43. 

So, if a woman preſcribes to have dower, tho her huſband was ar- 


tainted of felony. Bro. St. Lim. 45. - 


( 14.) Avorory, Ke. not for rent or fur So, an avowry need 
not allege ſeiſin within forty years, unleſs it be for rent, ſuit, or ſer- 
vice; and therefore, if a man ayows or toll due fifty yOu paſt, it is 
well. Bro. St. Lim. 64. | 

Or, for an amerciament in a leet. Bro. St. Lim. 67. 

Or, for a nomine peene. bid. 

Aid to make his ſon a knight, or to Hy his daughter. Bro. St. 

Link 725 73 
Or, for relief. 2 If. 95. 

* So, for the fees of a knight « or burgeſs of paul iament. Bro. St. 
mn Ss 
But in an avowry or coghizance for relief, 6c. where the ſeiſin is 

traverſable, the party muſt allege ſeiſin within the time limited by the 

t. de Mert. 8. viz. poft Ti ransfretationem, H. 3. in Gaſconiam. 2 Inft.96. 
So, it does not extend to a ſuit or ſervice, which by poſſibility will 

not fall within the time of limitation. Fide ante, (Gg.) 

Nor, to a juſtification in replevin, for the ſtatute mentions avowry 

and cognizance only. Bro, St. Lim. 675 68. 


(G 15.) Action- upon ſpecialty, &c.] 80, ty 12H. 8. 2. does 
— Hot extend to actions foprided upon a deed or ſpecialty; and there- 
fore, if an avowry be for rent created by deed, it is not within the 
os of limitations. Co. L. 115, a. 2 Ver. 

[But twenty years without any demand is of itſelf a prangen 


* a bond has been * I 7. . nne * 


330 = TEMPS. 


_[So, here twenty years quiet * 3 poſſeſſion of 
antient lights was deemed a ſufficient ground, from which the jury 
might preſume a g ub 3 . 159. | 

As, for a rent-c 


So, if the lord — * the eſtate of his mma; to hold bs. 10%. 


where he held before by 205. in avowry for the 107. Cre. Car. 82. 
So, if there be an avowry for rent upon a reſervation 5 for the re- 
fervation will be the title. Ca. L. 115. 4 
So, if a rent be originally created by act of 1 C Car. 87. 
So, by the C. 21 Fac. 16: debt limited to fix. years after the cauſe 
of action is, when it is not founded upon a ſpecialty; and therefore GO 


debt for rent, reſerved by indenture, is not within any ſtatute o 


limitations ; for it is founded upon a ſpecialty. R. Hutt, 109. 
Nor, debt upon the ,. 2 & 3 Ed. 6. 13. for not ſetting out en, 
for the ſtatute is a ſpecialty. R. Cro. Car. 5 13. 


Nor, debt for an eſcape; for it is founded upon the 2 1 R. 8 


before which an action upon the caſe only by. R. 1 Sand. 38. R. 
x Lev. 191. 1 Sid. 306. | 
Nor, debt pon. 2: award. Semb. x Lev. 273. 1 Sd. 415. 
2 Sand. 63. 


Nor, debt for a copyhold fine; for it is not founded upon a con- | 


| tract or lending. A 273. 


Nor, an action by an aſſignee of commiſſioners of bankrupts ; 


2 Lev. 166. 
Nor, debt upon a tally. Per Minds. 1 8d. 306. 


Nor, an _— againſt a ſheriff for money levied upon a eri faciat. 


R. 3 Med. 3 

Nor, a ſoit = a legacy. Med. Ca. 25. | | 

So, the ff. 21 Fac. 16. does not extend to accounts current between 
merchant and merchant. 1 Lev. 287. 3 Mod. 312. 

Nor, to a bargain between merchants, when there is no ſtated ac- 
count, Semb. 1 Vent. go. 1 Sid. 465. 

Nor, to a ſuit in equity by bill for an account of money received 
upon a truſt, R. Ca. Ch. 26. R. 2 Vent. 345. D. Mod. Ca. 25. 
Za. Abr. 303. 

Nor, to a rationabili parte 8 tho” it ſounds. in detinue. R. 
Lit. 342. D. Mod. Ca. 26. R. Hut. 109. pn 

Nor, to a ſuit for a charity. Eg. Abr. 304. | 

So, the ſtatute does not extend, Where the action is commenced in 
an inferior court within time, tho' it be afterwards removed by habeas 
corpus, and there commenced de novo. R. 1 Sid. 228. Vide pft. (G17. * 

Nor, where the ackion is commenced within time in B. R. and 
terwards there is a bill in equity for the ſame demand. 2 Ver. 695. 


The ff. 21 Fac. 16. does not extend to an action for words in flan- | 


der of a title. D. Ray. 61. Vide ante, (G 8.) 
Nor, to an action for words which are not actionable without 
ſpecial damage, if the damage, upon which the words become ac+ 
tionable, happened within two years. R. 1 Sid. 95. Fer Tuiſd. 
1 Sid. 985. Ray. 61. Cro. Car. 141. 
Nor, to ſcandalum magnatum. Lit. 342. 1 Sid. 415. 
Nor, to an action for words founded upon an indictment, or other 
matter of record. 1 Sid. gg. 


N or, to an action commenced i in > BR time, but not revived, becauſe 
Y no 


—_ 


» C * te — 
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no perſon proved the will of the defendant, or took out adminiſtration - 


5 


to him. 2 Ver. 695. | | 
(G 16.) A4 by an infant, &c.] So, by the F. 21 Fac. 16. no 


on entitled to a formedon or right of entry, who, at the time of | 


| ſuch right of action or entry firſt fallen, was an infant, feme-covert, 
non . in priſon, or beyond the ſeas, ſhall be barred of ſuch 
action or entry, tho' the twenty years be expired; ſo as he or his 
heirs, within ten years after his being of full age, diſcovert, of ſound 


mind, enlargement out of priſon, return into the realm, or death, 


take the benefit of or ſue forth the ſame, and not after ten years. 


Ho, by the ſame ſtatute, no perſon entitled to treſpaſs, detinue, trover, 
replevig, account, debt, treſpaſs for aſſault, menace, battery, waund«' 


ing, or impriſonment, or action on the caſe for words, ſhall be di 
abled from ſuch actions, by being at the time of ſuch cauſe of action 
accrued under age, covert, non compos, in priſon, or beyond ſeas, fo 


as they take the ſame within the times by the ſaid ſtatute limited after 
coming of age, being diſcovert, of ſane memory, at large, or returned 


from beyond ſea. 


Nor, by the. 4 Ann. 16. any perſon entitled to ſuit for ſeamen's 


wages, Oc. | | | x | 
And if the plaintiff was in Treland, that ſhall be ultra mare within 
this ſtatute. Per Holt, Sho. 91. | i | | i 
So, all actions upon the caſe are within the benefit of this proviſo. 
R. 1 Sid. 453. 2 Sand. 120. R. 2 Mod. 72. N : 
Aſſump/it, tho? it be not named. F. g. 81. a 
So, by the ft. 4 Ann. 16. if any perſon againſt whom an action lies 
for ſeamen's wages, treſpaſs, detinue, trover, &c. (or other actions 
mentioned 21 Fac. 16.) was beyond ſea at the time of ſuch action 
accrued, the plaintiff ſhall be at liberty to bring his action againſt him 
within the ſame time after his return as was limited for ſuch action 
by the ſaid ff. 21 Fac. 16. and 4 Ann. 16. 


50, it was before. R. 1 Lev. 143. Dub. 3 Mod. 3 12. R. cont. 


She. 99. Acc. Mad. Ca. 26. R. acc. per two 7. Cro. Car. 246. 334. 
Richardſon dub. & Cro. cont. Semb. cont. 2 Ver. G . | 

(If plaintiff is in England when cauſe of action accrues, the time 
of limitation begins to run, tho? he afterwards goes abroad. Smith v. 


Hill, J. 19 & 20G. 2. Wil. 134. 


8 17.) Or, brought within a year a i judgment or outlaury 25 
verſed.) So, by the „f. 21 Fac. 16. if judgment for plaintiff be re- 


verſed, or arreſted after verdict, or defendant. be outlawed, and the 
outlawry afterwards reverſed, the plaintiff, his heirs, executors, or 
_ adminiſtrators, may commence a new action within a year after 
judgment or oulawry reverſed, and not after. | | 


„if an action was commenced within fix years, and the plaintiff | 


dies, his executor or adminiſtrator may commence a new action, tho 
ſix years are paſt, and ſhew the ſpecial matter. Sal. 425. F. g. 171. 
if an action in an inferior court within ſix years be removed by 
ow and the plaintiff there declares de novo after fix years. 
r | LY 3 
Yet the new action by the executor or adminiſtrator ought to be 
_ Fecent, and the ſpace of a year limited upon a reverſal or arreſt of 


judgment 


[| 
|| 
= 
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judgment ſcems 2 eke time; and if the grant of 2probate'or . 
miniſtration be delayed, it muſt be ſheun. K. F. g. 170. 269. 


(G-18.) Or, .where promiſe or 1 is me fr aye] 80, if 
2 man after fix years acknowledge the debt due, and promiſes pay- 
ment, it will be out of the ſtatute of limitations. Pr. Cb. 396. 
So, if by his will he directs all his debts to be paid. Pr. Ch. 385. 
Or, makes a proviſion for payment of his debts generally. Bid. 
Or, publiſhes an advertiſement in the Gazette, or other newſpaper, 
that all debts owing by him, upon application at ſuch a place, or to 


% 


ſuch a perſon, ſhall be paid. R. Pr. Ch. 385. =O 


- 


(G 19.) Pleading the Statute of Limitations, and the Effect of the 
tity od ve 80 Statute. | | 5 
So, a man barred of an action by the ſtatute of limitations muſt 
plead it, otherwiſe it ſhall not be intended. Cont. Cro. Car. 114. R. 
acc. Cro. Car. 141. 160. : CE 5 5 
So, if a verdict finds the action brought ſo many years after title 
accrued, it ſignifies nothing, if he does not find that as other action 
was brought. Sal. 422. : | n+. 
So, if a. man be not ouſted, or diſſeiſed, the ſtatute of limitations 
<7? does not take effect againſt him; as, if a ftranger takes the profits 
Vith him, who has the right, for twenty years. R. Sal. 423. | 
So, if a man be barred of an action by the. ſtatute of limitations, 
he ſhall take advantage of a title of entry, which afterwards accrues. 
R. Sal. 422. Gt Dy Fea, = ; | 
Or, if there be a contract for an annual payment, and the plaintiff 
' ſues for the arrears for twenty years, the ſtatute of limitations cannot, 
be pleaded to the whole. R. Al. 62. CONT | 
If A. converts goods beyond fea, and after fix years he returns, and 
upon demand refuſes the delivery, it will be a new converſion. 
Per threr J. Cro. Car. 246. 334. 5 1 
+ - So, a man ſhall not be reſtrained, in a court of equity, from 
pleading the ſtatute of limitations to an action at law. 
Tho' he exhibits a bill for relief in equity, but is diſmiſſed, and 
the time incurs, pending his bill. R. 1 Ch. R. 205. 214. Dub. 
3 CB. K. 9 . 2 
[A bill depending in Chancery almoſt fix years is not ſuch a demand 
as to take a debt out of. the ſtatute of limitations. Anon. H. 1736, 


2 Athyns, I.] | LA MG 
(The appointment of a receiver in Chancery will not prevent the 
ſtatute of limitations running on. Anon. H. 1737, 2 4thyns, 15. 


TENANCY. 
Entire Tenancy. 
Vide Abntemeitt, (F 13.) 
General Tenancy. 


TENANT. ._ 
Tenant to the Precipe. 
Vide Recovery, (B 3, 4. * 


Tenant in Common. 5 
vil. Abatement * 10.—-F 6. r . — N. — 


— by Curteſy. : 
Vi: Copybotd, K r.)—Eftates, O 1, 2.)—Waft, F 2.) 
| > own in Dower.” So 
Vide Dower, mh I, 2, &c.)-Woft, (F 2.) 


in Fee. | 
2 e C 7. , * 4. = (4 (A 1, Ec. Officer, 


ia Tail. 
Vide Chancery, (4 I I, &c.)—Copybeld, (C8, 9 Dv H 8.—N 5, 
TR (A 4- 2 (B I, er 7, 8. 22, &c. * 33: — 
, (B8 k 


after Poſſibility of Iſſue extindt. ö 
Vide Eflates, (C 1, &c.) | 


— for Life. | 


| Fad: enn (C 10 3 (N 7. 78 ay I, &c.Y—=Offcer, 
B 9. hel of, (F , 


| . for 8 
Fade Efater, (G 1, Was (B Lx aft, (F 2.) 20 


— at Will. 
v. Efater, (H 1, &e.)—Offcer, (B 11.) | 


— by Sufferance. | 
| Vide Eftates, (I I, 2.) 
TENDER. 


. Aab wpon. the Caſe upon Aſſumpſit, (H g. Condition — 
| Fs (2.G 2.2 W 28. 49-—3 K 23.—3 M 36.) 0 + 


© TENEMENT. 
Vide Grant, (E 2.)—Treſpaſs, (A 2.) 
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 TENTHS. 


HE tythe or tenth of the annual value of any benefice was grant- = 
ed to the pope, circa 20 Ed. 1. according to the value then 


And this was in imitation of the Levitical law, whereby the Le- 


vites pay a tenth to the chief prieſt. 2 Int. 628. 


But it ſeems that tenths were received of the clergy by pope Gre- 
gory g, anno 1229, 13 H. 3. Font. 12. „ 

And granted by the clergy to king R. 1. anno 1189. for his expe- 
dition againſt the Turks. Sp. Glaſ. Decime Salad. | 5 

By the /f. 26 H. 8. 3. the king ſhall receive, as united to the crown, 


''a yearly penſion amounting to a tenth of all profits of every arch- 
| biſhop, biſhopric, abbey, Wc. deanry, hoſpital, college, &c. parſonage, 


vicarage, c. within this realm. 

And a commiſſion ſhall go into every dioceſe to inquire the true 
yearly value of all manors, lands, c. belonging to any biſhopric, 
Sc. or other benefice or ſpiritual promotion; and, after certificate 


by any three of the commiſſioners of the value and tax ſet of the tenth, 
every archbiſhop and biſhop ſhall be charged with levying the ſame 
within his dioceſe, and proceſs ſhall go againſt the wah 
biſhop for the ſame ; and the biſhop may levy it by eccleſiaſtical cen- 


biſhop or 


ſures, diſtreſs, &c. on any rated in his dioceſe, whereon no replevin, 
prohibition, ſuperſedeas on excommunication, Qc. may be allowed. 
And the incumbent, on default after demand at his church by the 


biſhop or his officers, and forty days _ certified into the Ex- 
chequer under the ſeal of the archbiſhop, biſhop, &c. ſhall be deprived. 


3þſo facto, by the ft. 2 & 3 Ed. 6. 20. of ſuch benefice only. 
And by ſueh certificate the archbiſhop or biſhop ſhall be diſcharged 


for ſo much, and proceſs ſhall go againſt the incumbent. 


And by the /. 32 H. 8. 22. on the oath of an archbiſhop, &c. 
charged with collection of the tenth, that he cannot, for ſufficient 
cauſe alleged, levy any. part of the tenth charged, and no matter 
ſhewn to the contrary by the king's ſerjeant or attorney, the Exchequer 


may diſcharge the accountant upon ſuch allegation, or may award a 


commiſſion to inquire the truth, and on return, c. diſcharge him. 
But 1 ft. 27 H. 8. 8. every ſpiritual perſon, on his compoſition, 
Nc. for his firſt-fruits, ſhall have a deduction of his tenth for that 
year out of his firſt-fruits; but ſhall anſwer the tenth to the king. 
And if a ſucceffor be charged with any tenth, arrear at the death 
of his predecefſor, he may diſtrain the goods of the predeceſſor, re- 


ing on his benefice, and, on non-payment in twelve days after, 
nary ke Fon r x 


m to be appraiſed by two or three ſworn appraiſers, and 
ſold for ſatisfaction of the arrears and his coſts; or may be by bill in 
Chancery, or action of debt. „ = 

bl 
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80, before a certificate of non-payment of tenths, there ought to 
f 12 expreſs demand by a man authorized by the biſhop; and there- 
fore a demand by an apparitor is not ſufficient. R. Cru. El. 80. 
Mo. O18. R. Mo. 541. „ 
#7 Or, Z:b-colleQor; Sc: R. Save 1. | . 
Nor, a demand to pay to another as his deputy, Cre. A. 383. R. 
Or, at any other place than his houſe or church. Cro. Hl. 81. 
Mo. 915. To gs „ 
055 | his ſtall in the choir, where the demand is made of a dignitary 
there. Sav. 1. . 8 
So, a certificate of non-payment is traverſable, if there was not a 
due demand, c. Cre. El. 80. Mo. 915. R. Mo. 541. 
And if there be payment after demand, and before certificate, it 
will be void. XR. Sav. 26. 5 | | . 


(B) Annates. 


- HE annates or primitiz were. the value of every benefice for the 
firſt year, which was paid to the pope by all archbiſhops and 
biſhops, and began temp. Bonifacii 9. or Fohannis 22. Cod. J. Ecd. 
871. Spel. Gloff. Annales. De 
By the „f. 6 H. 4. 1. it was enacted, that any who paid to the 
chamber of Rome for firſt-fruits more than was accuſtomed, ſhould 
forfeit, &c. © | 5 „ 
Hy the Ff. 25 H. 8. 20. no archbiſhop or biſhop ſhall pay annates, 
or other penſion, Cc. to the fee of Rome. ' | 72 i 

By the ff. 26 H. 8. 3. (repealed by the ff. 2 & 3 Ph. & M. 4. but 
revived by the /. 1 E/. 4.) every archbiſhop, biſhop, abbot, maſter of 
college, boſpital, dean, prebend, parſon, vicar, or other having any 
ſpiritual promotion, to whoſe gift ſoever belonging, before any poi- 
ſeſſion, or meddling with the profits of the benefice, ſhall pay or 
compound to pay to the king's uſe, on good ſureties, theifirſt-fruits, 
or one year's profit of his benefice, &c. 

And the chancellor, maſter of the rolls, or other, to be named 
by commiſſion under the great ſeal, may examine the true value, c. 
and compound or agree for a rate for the firſt-fruits. 

An obligation for payment ſhall be of the ſame effect as a ſtatute- 
ſtaple; and if any enter into a benefice, &c. without aying or agree- 
ing, Sg. he ſhall be taken as an intruder, c. and being convicted 

by verdict, confeſſion, Cc. before the lord chancellor or other com- 
min ſhall pay for every offence double the value of the firſt- 
its. 3 5 | | 

And all firſt-fruits payable to the biſhop of Norwich, or any other 
but the king, ſhall ceaſe. e _ 

By the /. 28 H. 8. 11. the year for which firſt-fruits are paid ſhall 
be computed from the avoidance of the benefice or ſpiritual promotion. 

And by the /. 6 Ann. 27. biſhops ſhall be allowed four years from 
the reſtitution of temporalties to pay the firſt- fruits, paying a fourth 
Ft of the compoſition each year; and if he, &c. be removed, ſhall 

diſcharged of all not then payable. | : | 
By the. ,. 2.4.3 Ann. 14. the queen, by lette ent, may grant to 
the corporation, thereby to be erected, all the firſt-fruits and tenths, r. 

: Zo: for 
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2 the maintenance of 1 vicars, and curates of the church. | 


of England. 
And all former ſtatutes for Payment, levying, diſcharging, ee. 


8 wal be in force. 


And one bond only ſhall be giyen for four payments of firſt-fruits, 
and no fifth bond. 
And the ſaid firſt-fruits 1 tenths fhall be anſwered and paid ac- 


cording to ſuch rates and proportions * as the an have been 
heretofore uſually rated and paid. ; 


The value of benefices was affefled 20 Ed. 1. 

But the valuation, according to which the firſt-fruits and tenths are 
computed, was made”26 H. 8. purſuant to the above ſtatute, and now 
remains in the Exobequer. 4 Inft. 120. 

But by the f. 26 H. 8. 3. a parſon or vicar, whoſe benefice exceeds 
Hot eight marks, ſhall not pay firſt-fruits, unleſs he lives three years 
therein. 

Nor, by the ff. 1 El. 4. vicarages of 10/. per annum, or parſonages 
of 10 1 2 per annum, or under. 4 If. 120. 

Nor, by the /. 5 Ann. 24. benefices not l 55 per annum 
improved value, which have cure of ſouls. Conf. by the f. 6 Ann. 27. 

So, by the /. 26 H. 8. 17. a leſſee of manors, lands, &c. of a 
biſhop, or other ſpiritual perſon, ſhall not be chargeable to the king, 


but his leſſor ſhall be charged for firſt- fruits, notwithſtanding any 


covenant, c. to the contrary. 
By the ff. 27 H. 8. 8. commiſſioners authorized to compound for 
firſt-fruits, may deduct the tenth (which yet ſhall be paid the king). 


The demand and collection of firſt-fruits and tenths by the pope 
was 7 temp. Ed. 3. R. 2. CH. 4. 4 Inft. 1 28. | 


of the H. 32 H. 8. 45. the court of firſt-fruits and tenths was 
erected, but repealed by the „. 1 Mar. 10. and not revived by the 


A. 1 El. 4- | a 
(C) Procurations. 


Rocurations or proxies are paid by the clergy to the biſhop or 

| archdeacon in recompence of their viſitation. Dav. 3. 6. 
When the charge of the viſitation became exceſſive, a fum was 
paid and accepted by antient compoſition in lieu of it. Dav. 3. 

And therefore every benefice with cure is ſubject to procuration or 

oxy 

Tho' the compoſition does not gn for it may be claimed by 
preſcription. or grant. Hard. 181. 

But if there be a parſonage, and alſo 2 vicarage endowed, there 
ſhall be one procuration. paid for both. 

So, no procuration ſhall be paid for a donative; for it is exempt 


a from the viſitation of the ordinary. 


1 or, for a chapel which depends upon a i 


Proxies or procurations are collateral to the land, and not er. 
| f neh by unity of poſſeſſion. Hard. 38. 5 
41 


f proxies or procurations are refuſed, -remedy lies in the eccleſi 

- tical court; for their juriſdiction is ſaved op the A. 34 35 H. 8. 19 
Hard. 181. 388. | 
So, e 19 for the recovery. Dub. Hard. 181. 4 


«a %. 


ia % 


VVV 
So, there ſhall be a remedy at law; if due by grant or . cotton. 5 


Hard. 181. N 
et (0) Penſions, Fe 
GO, upon reſignation of a dignity or 2 promotion, the : rf dn 


to whom the reſignation is made, ſometimes grants a on te 
his predeceſſor. Vide Prohibition, (G 11.) „ 
But by the ff. 26 H. 8. 3. /. 22. a moiety of ſuch penſions as ex- 

| Ceeded 4ol. was diſcharged, and the tenth of all other penſions. 
And no ſuch penſion in 14 T. muſt exceed the third part of the 
value of the dignity or ſpiritual promotion. e 
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TENURE | 
(A) All Lands are held of the King. 


Y what tenures lands are held, vide in Homage. 
To what ſervices they are ſubject, ibid. 1 a 
To whom the ſeigniory belongs, and the incidents to it, wide in 
Seigniory (A): 5 | 
II lands and tenements in the hands of a ſubject are held im- 
mediately or mediately of the king. Co. L. 1. a. Wri. Int. 138. 
And- therefore, tho' the king releaſes to his tenant all ſervices, yet 
he holds of him. 8 H. 7. 12. 3. R. 9 Co. 123. nt, 
So, if an office finds a dying ſeiſed, but of what tenure is ignorant, 
and thereupon a melius inquirendum finds in the ſame manner, that is 
ſufficient to entitle the king; for it ſhall be ſuppoſed that the tenure 
is of him. R. 2 Cre. 41. ent | 
So, liberties and things in gref may be granted to be held of the 
king, tho' not of a ſubject. Me. 169. 5 


(B) But the King holds of no one. 


BU the king holds of no one. Co. L. 1. V5. 3 
f lands held of the king, or of any other, are forfeited to the 
oy - for treaſon, the tenure is extinct. Bro. Parliament, 77. 6 Co. 
5. B. 5 4.4. 5 
And tho the king afterwards grants the lands to another, the tenure 
— not be revived in the hands of the patentee without expreſs 
words. : $05 | 
Tho? there be a ſaving of all rights, rents, ſervices, &c. 3 for theſe 
words do not revive * Bro. ry 7. ns „ 
* if the king purchaſes land of /rtother „ the tenure is extinct. 
2 Kol. 5 13. | 2 | Bs 
© JH WN the king, and retakes the eſtate from him. 
| . 514. „1. | | OE ; | 
So, if tenant paravall enfeoffs the king, the meſnalty is extinct; for 
the meſnalty and eſtate paravail 3 * Dy. 154. | 
So, if tenant paravai/ makes a gift in tail, remainder to the king. 
R. r 2 | 
Vac Vh > 2 So, 


. TENURE. 


G80, tenure of nn and other lands given to the ng, by th by the 
5 7. I Ed. 6. 14., &c. is extinct, tho? there be a ſaving for 
pol all ſtrangers, c. R. Dy. 313. 4. R. 1 And. 45. | ” 
| Yet the lord of chauntries, Oc. given to the king, _— upon 
5 land for his rents tho not upon the perſon, as wi his fee. 
"gg it 8 the Ling grants lands forfeited, c. the tenure may be re- 
vived by proper words; as, if he grants tenend. de capitali domino per 
fervitia debita. R. 6 Co. 6. a. Bro. Tenure, 3. 
Feudum originally was a portion of land granted by a prince, e. 
to his officers or ſoldiers, upon a compact, expreſs or implied, to render 
to his lord ſervice and aid. Vri. Intr. 7. 
And was revocable at will, afterwards granted for years, afterwards 
for life, and afterwards in perpetuity. ri. Intr. 14. 
Vide more concerning Tt enure in Dignity, (C 2. Nubien ef Peace, 
(A 2-)War (B 1.) 8 


Tenure in 1 
Vide Burrough (E). 
TER M OF T* EARS. 


Vi ide Eftater, (G1, &c. )—Pleader, (2 I 16.)—Receipt, (A I 1 855 
coverys (B 8. )—Remitter, (C.) 


„ 


— ts attend 11 
Vide Chancery, (4 G 5.) — 
Truſt of a Term. 
Vide Chancery, (4 W 19, Cc.) 
T ERM OR. 
2 ide Receipt, (A 1.—B 2.)—Recovery, 8.) 
THE TER MS. 
Vide Adjournment (A).—Temps, (C 1, Ec.) 
TERRE-TENANTS. 
Vide Pleader, (3 L 14.) 
TESTAMENT. 
Vi- Deviſe. | 


2 TESTAMENTARY. MATTERS. 
Vide Prohibition, (G 16.) 


TESTATOR. 
"Fi Pak Anion, 15 11. 3 (361 Doh 0 21.0 
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rrsrerun CAPIAS, or FIERI 'FACIAS. 
Vide Proceſs, (E 7.) Ro 


r Acer. er 
Vide Officer, K 7.)—Pleader, (2.8 28.) = 
ESTE OF A WRIT. © 


1 Abatement, (H 14.)—Mandamus, (C 4.) 1 4 ha 

T ESTMOITIGNE. a 

| (A) Witneſs; Who mall not be. | 
(A 1.) Non Compos. 


VERY witneſs muſt be credible. 
| And therefore, a man of . memory fall not be allowed 
as a witneſs. Co. L.6.b. 
As, an idiot. 
A lunatic, during his — 
So, one within age of diſcretion. Co. L. 6. 5. 

As, an infant, who does not know the nature of an oath. 

[Infant under ten, very ſeldom, and under nine never, admitted to 
be a witneſs, either in capital caſes or lefſer offences. Rex v. 7 err, 
per Gilbert C. B. and Raymond C. J. P. 12 Geo. Str. 700. 

So, in an ætate probanda, a witneſs ſhall not be allowed under the 
age of 42 years. Bro. Im. 30. . 

But a lunatic may be a witneſs in lucidis intervals | 


(A 2.) Infidel. 


So, generally, an inſidel ſhall not be a witneſs. Co. * 6. ö. vide 5 


cont. 2 Str. 1140. 
[A Mahometan my be a nels and ſworn on the Koran. At 


council, preſent two chief juſtices, Fachina v. Sabine, M. 12 G. 22. | 


Str. 1104+ Morgan's caſe, Leach's Cro. Caf. 58.) 
[An infidel, pagan idolater, may be a witneſs, and his depoſition, 
ſworn according to the cuſtom of the country where he lives, read in 


evidence. Ormichund v. Barker, H. 18 G. 2. 1 Wilſ. 84. 1 Athyns, 19. 
W _ 538. 1 


(A 3.) Quaker. 


(By Pe. 7&8W.3.c. 34. made perpetual by 1 C. 1. ff. 2. c. 6. and 
_ amended by 8G. 1. c. 6. & 22 G. 2. c. 30. 46. Geile inſtead of an 
2 ſhall * 2 in courts of juſtice, to make their ſolemn 
affirmation, which ſhall be of the ſame force in law as an oath, and 
ſubjee them to the ſame penalties, in caſe of perjury.) 


[But they are not to be admitted as witneſſes in criminal Fn and 


32 C. 2. c. 46. the affirmation 2 9 ſhall be received 2 
es 


1 
| | 
: | 
= 
'l 
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caſes where an oath is required by any act of parliament, with the 
like penalty in caſe of falſe affirming; and with the like exception of 
criminal caſes.] | e . | i 
[On this 2 tion, it has been held, that the affirmation of a 
| cannot be admitted on an appeal for murder. 2 Str. 854. 
cited Coup. 392.) WF, | HUT 
[Nor, on a motion to ground an information for a miſdemeanor. 
2 Str: 872. 1 Barnard. X. B. 346.) | | : | 
Nor, to ground a motion for an attachment, unleſs by conſent ; 
and if by iradvertency a rule to anſwer the matters in an affidavit be 
made, when the affidavit was only by affirmation, it wilt be difcharged. 
200. 2 Str. 946. 5 eee | 
_ [Neither ſhall the a fion of a Cue be admitted to exculpate 
2 third perſon againſt whom an application has been made for a 
criminal information. 2 Bur. 1117.] | 
[But to exculpate himſelf, it may be admitted. Id. ibid.] 
[And a Quaker's affirmation has been held ſufficient to prove the 
ſervice of a rule to ſhew cauſe why an appointment of overſeers ſhould 
not be quaſhed; for this is not a criminal preſecution. 2 Str. 1219. 
cited. Coup. 385.] | | | 
* [So, the ſolemn affirmation of a Quaker (together with a tender 
of 20/. purſuant to ff, 26 G. 2. c. 18.) entitles him to admiffion into 
the Turkey Company, without taking the oath preſcribed by that act. 
2 Burr. 999. 1009. ] | | | 
[So, the affirmation of a Quaker ſhall be admitted in a qui tam 
action. Cowp. 382. 395. where this ſubject is diſcuſſed at full length.) 


(A 4.) Perſon convicted of Treaſon or Felony. 


So, a perſon attainted, or convicted, of treaſon or felony, ſhalt 
not be a witneſs. Co. L. 6. b. ER 
Or, of piracy. R. 2 Rol. 686. J. 27. T0 
Tho! it be to excuſe a man accuſed falfely by him and by the inſti- | 
gation of another. R. 2 Ral. 686. J. 30. | _ 
Blut a perſon pardoned for his treaſon or felony will be a good wit- 
neſs. Per three F. two cont. Ray. 369. Dub. Ray. 380. R. cont. 2 But. 
154. K. acc. for the pardon takes away penam et reatum. 1 Vent. 349. 
So, if he be burnt in the hand for felony ; for that is quaſi a pardon 
by 3 R. Ray. 369. R. Ray. 380. R. Keil. 37. Vide pal. 
(A 4- N | 
So, an accomplice in the ſame crime before conviction. R. Keil. 17. 
Tho? he has a promiſe of pardon, and the promiſe be not made for 
his evidence. Keil. 18. BZ 


. (A 5.) Or, any infamous Man. 


So, a man infamous in any reſpect ſhall not be a witnefs ; as, if 2 
champion in a writ of right be recreant. Co. L.6. ö. 

If a man be attainted for a faMe verdict. Co. L. 6. a. Wot, 
By theft. 5 El. 9g. if convicted for perjury or ſubornation, till the 

judgment reverſed. 55 | | 

. So, if convicted of perjury at the common law. Co. L. 6. . 

[A perſon offering himſelf for bail may be aſked, Whether he has 
not been in the pillory for perjury ? Rex v. Edwards, M. 32 Ge. 3- 
47. R. 340.) 5 1 ä So, 
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So, if convified of forgery upon the f. 5 El. 14. or otherwiſe, || 
I. . 74. F 2 125 . 
* of a 3 at the ſuit of the king. Co. L. 6. v. 1 
Convict in premunire. bid. | 3 | 
So, if he had an. infamous judgment, and _ that ſtood in the 
pillory, or tumbrel. Co. L. S. b. 5 Mod. 74. 461. . 
Or, be ſtigmatized, or loſe his ears. Co. L. 6. 5. 
Or, be whipt for petit larceny. Per $t. Fohn at Si. Af. 1657. 
So, if he have judgment of the pillory, tho' he did not ſtand there. 
R. 2 Lev. 426. Sal. 689. 5 | ; 
r, be convicted of barretry, tho' only fined ; for the crime makes 
che infamy. R. Sal. 6g0., © VEG 5 
So, tho pardoned after a conviction of perjury, he ſhall not be a 4 
witneſs. 1 Vent. 349. Sal. 689. to 
| So, a pardon of any crime, after examination, does not make his 
teſtimony good. R. F Lev. 426. On | 
So, an affidavit of ſuch a perſon in any cauſe ſhall not be admitted 
regularly. | Wo | 5 
ut cs of felony, perjury, Sc. does not take away his 
_ teſtimony unleſs the record be produced. 
So, a record by which he is found guilty by verdict, is not ſuf- 
ficient, if judgment be not entred. R. 1 Sid. 5 1. EET 
So, if he ſtood in the pillory, where the judgment was not infamous, 
it does not take away his teſtimony; as, for a libel, or words in 
ſlander of the government. R. 3 Lev. 426. Semb, 5 Mod. 75. 
S8o, a man convicted of forgery upon the „f. 1 H. 5. 3. ſhall be a 
witneſs. Co. L. 6. ö. Ty | 
Or, of barretry. Per Glin. and Newd. MH. 1657, B. R.; ſed 
Maind. cont. fortiter. R. cont. Sal. 690. 3 
So, a man outlawed in a perſonal action. Co. L. 6. ö. 
So, the pardon of an offence enables him to be a witneſs, except 
in perjury, where the diſability is part of the judgment; as, if the 
: felony, Cc. of which he is convicted, be pardoned. Per three J. tauo 
cent. Ray. 369. Cant. 2 Bul. 154. Dub. Ray. 380. R. acc. 1 Vent. 
349. R. Sal. 689. i 7 | 
So, if burnt in the hand for felony ; for it is / a ſtatute pardon. 
K. Ray. 369. 380. Sti. 388. Per Treu. 7. Ann, _— | 
And proof of the record whereby clergy is granted is ſufficient, 
without proving that he was burnt. - Per Trev. 7 Ann. 3 
So, a pardon of perjury by Act of parliament enables him. Per 
Halt, Sal. 689. . hes 
So, if there be not a legal objection againſt a witneſs, other ſcandal 
to his credit ſhall not be allowed; as, that he is a whore-maſter, 
drunkard, c. Mar. pl. 136. „ | 
SO, an affidavit of one convicted of perjury, c. ſhall be allowed 
to prove a malpractice againſt him. Sa/. 461. | | 
[The affidavit of one convicted of forgery, cannot be read to ſup- 
port a conn but it may to defend himſelf againſt a complaint. 
aller v. carneys H. I4 eo. 2. Str. 1148.1 N | 


[(B 1.) Who ſhall be a Competent Witneſs,] 
[Competency is implied in the term witneſs; and therefore, where... 
ever, in acts of — — which direct convictions on the oaths 97 
„ G3 = witneſſes, 
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witneſſes, the epithet credible is added; it is intended only from 
abundant caution to declare, that tho competent witneſſes ſwear 
poſitively, their credibility is to be weighed; and if the magiſtrate 
think the evidence not credible, he ought not to convict. D. per Ld. 
Mansfield, 1 Bur. 414.) | | | 1 
[The general objection to the competency of a witneſs ariſes from 
an intereſt which he may have in the event of the cauſe; for in gene- 
ral a perſon is a competent witneſs unleſs he be ſo intereſted, and 
unleſs the verdict can be given in evidence by him in another ſuit, 
3 J. K. 27. 308.) . | | | 
© [It was holden, that where a corporation was lord of a manor, and 
had approved and leaſed a part of a common, that a freeman was not 
a competent witneſs to prove that a ſufficiency of common was left 
for the commoners, becauſe the rent muſt have been reſerved for the 
uſe of the corporation. Burton v. Hinde, B. R. E. 33 Geo. 3. 5 T. R. 


174.1 Fa : SS 
The ſubſcribing witneſs to a bond, if he is intereſted therein at the 
time of the atteſtation and the trial, cannot be examined as a witneſs 
to prove the execution; nor is proof of his hand-writing ſufficient for 
that purpoſe. Sire v. Bell, B. R. M. 34 Geo. 3. 5 I. R. 371.) 
Un trover by the aſſignees of a bankrupt to recover goods taken by 
the defendant under a fraudulent bill of ſale given by he bankrupt to 
the defendant, (and which was an act of bankruptcy,) the defendant's 
examination before the commiſhoners, in which he admitted the ex- 
ecution of the deed, is ſufficient evidence to prove the execution, and 
ſuperſedes the neceſſity of calling the ſubſcribing witneſs. Bowles v. 
 Langworthy, B. R. T. 33 Geo. 3. 5 T. R. 366.) 
In an action on a bond, or to prove a petitioning creditor's debt 
which ariſes by bond, proof of the acknowledgment of the obligor 
does not ſuperſede the neceſſity of calling the ſubſcribing witneſs. 
Abbot v. Plumbe, B. R. T. 19 Geo. 3. Dougl. 216.) 
[A bankrupt who has obtained his certificate, js not a competent 
witneſs to prove the debt of the petitioning creditor, or any other fact 
neceſſary to ſupport the commiſſion. Chapman v. Gardner, C. P. H. 
34 Geo. 3. 2 H. Bl. 279. : | | > 
[In an action by the indorſee of a bill of exchange againſt the ac- 
ceptor, the defendant cannot call the indorſer as a witneſs to prove 
that the plaintiff had no right to recover upon the bill, having re- 
ceived it from the indorſer merely in truſt to obtain payment of it 
from the acceptor, on account of the indorſer himſelf. Buckland v. 
Tankard, B. R. E. 34 Geo. 3. 5 I. R. 578. 8 255 
[On an appeal againſt a poor-rate becauſe certain perſons were 
omitted to be rated, a pariſhioner who is liable to be rated, but in 
fact not rated, is a competent witneſs to prove the rateability of the 
appellants. Rex v. Praſſer, M. 31 Geo. 3. 4 T. R. 17. Rex v. South- 
Lynn, T. 34 Geo. 3. 5 J. K. 664. : e 
[On an appeal between the pariſhes of A. and B. the forum may 
call an inhabitant of the latter who is not rated to the poor, and com- 
pel him to be examined as a witneſs. Rex v. Little Lumley, H. 35 G. 3. 
6 T. R. 157. 5 TAP SIT gt 
[An — tO of a pariſh who is not rated, is a competent wit- 
neſs on an appeal between that pariſh and another. Bid. "Th = 


, 


ſimul cum, evidence muſt be given of his 
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£ uted mother is a competent witneſs to prove the illegiti- 
_ of ” children. Rex v. . — 35 Geo. 3. 6 T. R. 330. J. 
- [If A. have received money from to pay to C., and the queſtion 
be, Whether 4. were the agent of C. for that purpoſe ? A. may be 
called as a witneſs to prove the agency. Lanes v. 3 B. R. H. 
38 Geo. 3. 7 T. KR. 480.] 

[A perſon who gives a bribe to another to vote at an ele ion for 
members of parliament, is a competent witneſs to prove the bribery in 
an action for the penalty under the ſtatute. Mead v. Robinſon, C= 7. 

16 & 17 Geo. 2. Willes, 422. F 

[Therefore, in covenant for rent upon a 108 by 4. to B., if the point 
be in iſſue, Whether C., whole title both admit, demiſed firſt to A. 
or another perſon? C. is a competent witneſs to prove the point in 
iſſue; for the verdict cannot be given in evidence in any action which 
may afterwards be brought by or againſt him. 3 J. R. 27. 308.] 

[But if two perſons are contending for the poſſeſſion, who are to 
pay rent in different rights, then the landlord cannot be admitted to 
prove the demiſe in the ejectment. Bid. | 

[Where A. rented a tenement of C. who covenanted to reimburſe 
him all the poor-rates, and A. underlet to B.; A. was held to be a 
competent witneſs to prove ſuch letting to B. upon an appeal. 1 T. R. 
262.) 
The vendor without covenant for good title or nm, may 

be a witneſs to prove the title of the vendee. Str. 444. 
And to be a witneſs, it is not neceſſary that he ſhould be abſolutely 
indifferent; for in ſuch a _ his credibility may be left to the j jury. 
B. R. Hi. 358. 

[And the bare poſſibility of a witneſs being liable to an action in a 
certain event, is no objection to his competency. 1 7. R. — art 

[And in order to render a witneſs incompetent, it is nece 
ſhew that he muſt derive a certain benefit from the determination o& 
the cauſe one way or another. Bid. 

[Therefore a co-obligor in a bond to the ordinary under 22 23 
Car. 2. c. 10. is a competent witneſs to prove a tender by the admini- 
ſtratrix. Did.) 


[So, a creditor of the adminiſtratrix is a good witneſs to the fame — 


purpoſe. Bid.) 

[And in order to take off the reſtimony 6 of a perſon joined i in the 

eing ſome way concerned 

in the fact, that proceſs be iſſued againſt him, and that endeavours 
have been uſed to take him. B. R. H. 123. 264.] 

[But a perſon who apprehends himſelf to be intereſted, cannot be 
2 witneſs, tho' in ſtrictneſs he be not intereſted, 1 Str. 129.]) 

The guardian of an infant on record cannot un a e for the 
infant. 1 Str. 506.) I 

[Nor, the prochein amy. 2 Str. 1026. . 

[Whether the wife of prochein amy can? Au. 1 Gr. 406. 1 a 

[In an action againſt the ſheriff for a falſe return, the bailiff who 
had the warrant was not allowed to — an n to gh 
Str, 650. 2 £4. Raym. 1411. b 

[On an information for importing teas, ' contrary to the act af na- 


"I the waſtey of the _ was produced * the defendant, but 
24 e 
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wig not allowed, becauſe the ſhip was forfeited by the aft. Burk, 
140. Vide diam, 1 2 | 

[The creditor of a 


lors divi 


d, and conſequently 
are increaſed. Str. 507.) RT : 
[The borrower of money is a competent witneſs to prove the uſuri- 


ous contract, and the re-payment of the money. 4 Bur. 2251. 2256. 


Smith v. Prager, B. R. M. 37 Gee. 3. ) T. R. 60. Cont. Str. 633. J. 


[But in a ui tam action on the ſtatute of uſury againſt the aſſignee 


of a bankrupt for taking uſurious intereſt on a loan of money to the 
bankrupt before his bankruptcy, the bankrupt is not a competent 
witneſs to prove the offence, unleſs he has obtained his certificate or 
e 2 T. R. 496.) CD | 
Whether a ſervant can be a witneſs for his maſter, who has 
brought treſpaſs for beating the ſervant, per quad ſervitium amiſit. 
 Buere? Str. 414. 595. 944. 5 = 

[A party who ſupports a cauſe, cannot be a witneſs. B. R. H. 
202. ; | RD 

[A tenant in poſſeſhon is not a good witneſs to prove his landlord's 


poſſeſſion, or to ſupport his title, becauſe it is to uphold his own 


poſſeſſion. Cowp. 621.]J | | 


[In fome caſes even an intereſted perſon is a competent witneſs 


from neceſſity ; as, where an agent of one perſon pays money to 
another, he ſhall be admitted to prove the payment, tho? he thereby 
diſcharges bimſelf againſt his principal. 3 T. K. 29. Vide Str. 647.] 
[So, in an action brought againſt a maſter for his carman's driving 
his cart negligently, per quod, &c. the carman may be a witneſs for 
his maſter, 2 Str. 1083.] | | 
[A factor who ſells for the plaintiff, and is to have poundage, may 
be admitted to prove the contract. 3 Will. 40.] 
[A perſon who has an intereſt may become a competent witneſs by 


releaſing his intereſt, or by having a demand againit him releaſed ; | 


therefore if one underwriter has engaged to contribute to the coſts of 


another, the defendant in an action on the ſame policy, and has 


joined as plaintiff in a bill in equity for a diſcovery ; he may be made 
a competent witneſs by the defendant's releaſing him from any con- 
tribution to the coſts in law or in equity, and by an offer by himſelf 
and the defendant to pay the coſts in equity, and to diſmiſs the bill as 
pay * 
to them. 3 T. R. 420 | 
[A ſervant or clerk who has embezzled money or notes of hn 
maſter's, is an admiſſible witneſs (provided he has a releaſe) againſt 
the perſon who received ſuch money or notes from him, in an action 
for money had and received, brought by his maſter to recover the 
amount. Coup. 7 | 48 
[The creditor of a bankrupt who has releaſed his debt to the aſhg- 
nees, tho“ not to the bankrupt, may be a witnefs to prove the 
—_— — neceſſhry to be elected, be who has 
two are ö to 0 
only one 3 a witneſs to prove the qualifications. 2 49. 
| Ra . 135 5 . 5 } | | ; 
r who has afted under the right 
claimed, may be a witneſs to prove the uſage. 2 Str. 106g.) And 


— * exanor be admitted to prove the batt 
rupt a gameſter; beca s certificate is 
221 hi allowenes farkeided? cod oe dividends 
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2 a father who has gained his freedom in a |  ſervi- 
2 be admitted to prove a cuſtom, by which his e 1 ſon is 
entitled to his freedom. 1 Wilf. 332.] 1 * 
| [A mother may be a witneſs to prove her marriage when her ſon's 
legitimacy is in queſtion. B. R. H. 277. EET” 
[So, on a queſtion of ſettlement, huſband and wife may prove 
their own marriage. 2 T. R. 263.] Ns | | . 
In an action by a father for deflowering his daughter, per quad 
ſervitum amiſit, the daughter may be a witneſs, but ſhe muſt not give 
in evidence a promiſe of marriage. 2 Sr. 1054. 3 Wil. 18.] 
| [If a witneſs be diſintereſted at the time of a depoſition taken, that 
depoſition may afterwards be read, tho' he afterwards become in- 
tereſted. 1 P. Will. 289. Vide 1 Str. 101.) 5 | 
[But on a trial at nfs privs it is ſaid ſuch a perſon cannot be ex- 
amined as 2 witneſs. 1 Str. 101.) | | 
| [But in a later caſe, it has been held, that where the perſon was 
not intereſted at the time when the plaintiff or defendant firſt had 
an intereſt in his teſtimony, his evidence may be received, tho' he 
afterwards became intereſted ; thus in an action againſt underwriters, 
the broker was admitted to prove circumſtances which tended to diſ- 
charge them, he having been diſintereſted at the time when they 
ſigncd the policy; but having afterwards become intereſted by Ggning 
the ſame policy himſelf as an underwriter. 3 T. B. . ? 
[A perſon who is employed to fell goods, and is to have for him 
ſelf whatever money he can procure for them beyond a ſtated ſum, 
is a competent witneſs to prove the contract between the buyer and 
the ſeller. Benjamin v. Porteus, C. P. H. 36 Geo. 3. 2 H. Bl. 590.] 
ED: Rr witneſs to a bond be made executor of the obligee in 
an action brought „ on the bond, evidence ſhall be admitted 
to prove he pied s hand, as if he were dead. 1 P. Wms. 289.] 
[A grantee, when he appears to be a bare truſtee, is a good witneſs 
to prove the execution of a deed to himſelf. Id. 290.] | 
[Where two perſons joined in an aſſignment of a ſhip, one of them 
was permitted to prove that at the time of the aſſignment he had no 
intereſt in the veſſel. 1 T. R. 301.] 


[A man is not a competent witneſs to impeach a ſecurity which be 


bas given, tho he be not intereſted in the event of the ſuit z there- 


fore, where a bond was given in conſideration of delivering up a 
miſſory note, an indorſee was not admitted to prove tha the — 
ſideration of the note was uſuriqus. 1 T. R. 296. 
By. fat. 27 Gee. 3. c. 29. pariſhioners are made competent witneſſes 
in proſecutions, where the penalty is given to the pariſh, unleſs it 
exceed 201, Rex v. Davies, H. 35 Gn 3 8 T. R. 1997.) © 
In an action by an indorſee of a bill of exchange againſt the ac- 
ceptor, the latter may call the payee as a witneſs to prove that the 
bill was void in its creation. ine v. Laſbbrooke, B. R. B. 38Geo. 3. 


7 T. R. 601. „ 
4 [(B 2.) Huſband and Wife, ] 1 
{Huſband and wife ſhall not be called to give evidence for or 
P 
— receipt of money 


| —— was conſidered as no evidence - 
un an tion brought by the huſband. 2 Str. 1094. [The 
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[The wife of one defendant cannot be a witneſs for the other, in 

an indictment againſt two. 2 Str. 1095.]J  _ 
[But in an indictment againſt the huſband for an aſſault on the 
wife, the wife herſelf has been admitted as a witneſs. 1 Str. 633.] 


[They ſhall not be admitted in any caſe to give evidence, even 
tending to criminate.each other. Therefore in a caſe of- ſettlement, 


* 


where a marriage in fact had been proved between two paupers, the 


firſt wife of the huſband was not admitted to prove a former marriage 
with him, becauſe ſuch evidence would have tended to a proſecution 
againſt him for bigamy. 2 Term Rep. 263.] | | 

[But in an action between third perſons, a wife may be admitted 
to give evidence, which throws the debt upon her huſband. Thus, in 
an action againſt the daughter's huſband, for the daughter's wedding 
clothes, her mother was admitted to give evidence, which ſhewed 


that they were delivered on the credit of the mother's huſband. 


1 Str. 504.) 9 | 
[So, where the contract is made with the wife, in ſome caſes the 


wife's declaration may be given in evidence in an action againſt the 


Huſband. Thus, the wife's declaration that ſhe had agreed to pay 
45. a-week for nurſing a child, was allowed to be given in evidence to 
charge her huſband ; the chief juſtice obſerving, that matters of that 
kind were properly under the direction of the wife. Id. 527.] 
[Huſbands and wives cannot in any caſe be witneſſes either for or 
againſt each other. Davis v. Dinwoody, B. R. E. 32 Geo. 3. 4 J. R. 
678. 5 . | 
1 an action by huſband and wife in right of the wife as executrix, 
no declarations of the wife can be given in evidence by the defendant. 
Alban v. Pritchett, B. R. E. 36 Geo. 3. 6 T. R. 680.] Fa, 
In an action for enticing away the plaintiff's wife, the declara- 
tions of the wife are inadmiſſible. Winſmore v. Greenbank, C. P. J. 
18 & 19 Geo. 2. Willes, 577.} | 
Ws [(B 3.) On an Inditment.] 
[On an indictment for deſtroying a note, the proprietor may be a 
witneſs. 1 Str. 595.] _ 1 | 
. [So, an indictment for forging a letter of attorney, by which the 
Priſoner transferred the ſtock of A.— A. was admitted as a witneſs. 
2 Str. 728. Vide Ib. 1229.] 5 15 | 
[So, the proſecutor of an indictment, tho' he had laid a wager that 
he ſhould convict the defendant. 1 Str. 652.] 1 5 
[If two be indicted. and one ſubmit and pay a fine, he may be ex- 
amined as a witneſs for the other. 1 Str. 633.] . 1 
8o, if one indicted plead miſnomer, and for want of a replication 
be diſcharged, he may be a witneſs for the other defendants, B. R. H. 
$939JE; A At ror ak iy hw avec 5 
1 [But on an indictment for perjury, in denying in an anſwer an 
agreement not to put a note in ſuit; the giver of the note, defendant 
at law, and plaintiff in equity; has been refuſed to be admitted as 2 
_ avitanſscombiy: rn3- B.A 2655] 10 ig bog barghcltt? 
[The defendants in ejectment againſt whom a verdict has been 


given, cannot be witneſſes for the proſecutor, on an indictment = 


or perjury committed on that trial, 2 Str. 11044] vo, 
85 „ en e n e . JC 10 
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( 1.) At what Time Exception ſhall be taken to a Witneſs.] 
[Formerly the rule was to object to the witneſs before he was ſworn 
in chief; and the objection muſt ſtill be made at the trial. 1 T. R. 
717.3 and it is too late to object to him after he. has been examined 
and croſs-examined. 4 Burr. 2251. Vide B. R. H. 358.) 7 
[And an objection to the competency of witneſſes, diſcovered after 
trial, is not a ſufficient ground of itſelf for applying for a new trial; 
but it may have ſome weight with the court, where the party applying 
appears to have merits. 1 T. R. 717.] , 


[(C 2.) When a Perſon ſhall be compelled to give Evidence. * 


[If one of the bail be a ſubſcribing witneſs, he ſhall be obliged to 
give evidence. 1 Str. 406.] | | | : 
[And if he be a material witneſs, the court will permit his name 
to be'ſtruck out of the bail-piece, and another entred in his place. 
S. A. "In 
[But the court will not give leave to ſtrike out the name of a.de- 
fendant in ejectment, on affidavits that he is not intereſted in the pre- 
miſes, and is a material witneſs for*he other defendants ; eſpecially 
if the jury proceſs, and the ſubpœnas have iſſued. Id. 162.] 
| [An attorney preſent at the ſwearing of an anſwer in Chancery, is 
not obliged to be a witneſs, on an indictment for perjury in the an- 
ſwer. 2 Str. 1122.] . | 


5 [(C 3.) To what a Witneſs ſhall be examined.) 


 . [If a witneſs be examined by the party producing him, to one 
point only, the adverſe party may examine him to that, but not 
uſe him to prove a different fact. 2 Att. 44.3 /ed. qu. as to the latter 
part.] . | 
[The party who excepts to a witneſs may call him afterwards. 
I Str. 480.] | 


— 


(C 3.) Trial put off when the Witneſs cannot be compelled to 
attend. . 

Uf one of the parties with to have the teſtimony of witneſſes whom 
he cannot compel to attend, the court may put off the trial from 
time to time, till the other party conſent, that depoſitions may be 
taken where they are. Cop. 174.] | he 
hut leave cannot be had to examine an ancient witneſs before a 
judge without conſent. Barnes, 447-] E f 


(. 5.) Remedy againſt a Witneſs who wilfully abſents himſelf.] | 
| [A witneſs who wilfully abſents himſelf may be attached for the 
— or an action on the cafe will be againſt him. Doug, 
561.1 e | "GE RR 
[And by „. 5 El. c. 9. , 12. if any perſon on whom any pro- 
©:1s out of any of the courts of record within this realm, or Wiles 
hall be ſerved, to teſtify concerning any cauſe or matter depending 
in any of the ſaid courts, and having tendred unto him according to 
countenance or calling, ſuch reaſonable ſums of money as, Having 
legard to the diſtance of the places, are reaſonable to be W 


3% TESTMOIGNE. 


that behalf, do not appear according to the tenor of the faid proce 
| i not a 1 reaſonable let or impediment to the contrary, 


7 i d ſuch further recompence to the part grieved, 
ſhall be awarded, Sc. to be recovered by action of debt, 


Vide more concerning Witneſſes, in Chancery, (P 7.)— Evidence, 


(A 3-)—Fait, (B 4.)—Parliament, (E 11.—L 25.)—Trial, (B 5.) 
THREATS. 5 
Vide Battery (D).—Pleader, (2 W 20.) 45 
i | 

Vide Temps. 
TITHES. 
Vide Difmes. 
TITLE. 


— 


Vi Aff, (B 17. 20.)—Maintenance, (A 5. )—Pleader, (C 34: 30. 


40, 41, 42. 49.—E 21.—F 13.—3 M 40.—3 O 2.)— Prohibition, 


(F 2. Remitter 7 (C I.) | 


TITLE OF ENTRY. 
Vide Diſcent, (D 10.) 


— „ —— 


| TOLL. 
(A) The ſeveral Kinds of Toll. 
OLL, tolnetum, telonium, or theolonium, are all 7 the fame 2 
and ſignify a ſum of money paid by the buyer for g 
or n or imported, or ſold within the realm. 
2 Inft. acl ag 1 Vilſ. tog. Vide Prereogative, (D 48.)] 
WF to toll in a market, picage, and ſtallage, vide in Market, (F 1, 
c.) : © | 
So, the king, or a ſubject, owner of a port, may for toll 
for merchandize there imported, without any con ion; for the 


owner is indictable, if he does not repair the port. Semb. Lut. 1523. 
Semb. 1 Mod. 104. | | 
3 for it will be for the benefit of the peo- 


30, for toll for mura 
in for defence of the country are repaired. 


N m1. 


PS. 


then ing default ſhall loſe and forfeit for every ſuch 
g offence 1 
as, by the diſcretion of the judge of the court out of which the ſaid 
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3 (B) Toll- Turn. | 
CO, toll may be payable for cattle or goods in their return from a 
8 fair or market. Bl. Nom. verb. Toll. 1 Sid. 454. Cre. Bl. 711. 


(C) Toll-thorough. 


OLL-thorough is a ſum demanded for a paſſage through an 

T ighway. BL. Nom. verb. Toll. 22 Aff. pl. — pe wt ly 
Or, for a paſſage over a ferry, bridge, c. BY. Nom. verb. Toll. 
Or, for goods which paſs by ſuch a port in the river. 1 Mad. 47. 

Pk a 1 may be demanded in conſideration of the repair of the 
pavement in a high ſtreet. Jon. 162. [Vide 2 Will. 296.] 

Or, of the repair of a ſea-wall, bridge, &c. R. Jon. 162. 
Cleanſing of a river, &c.- 1 Mod. 48. | | 
But toll-thorough cannot be claimed, ſimply, without any con- 

ſideration. R. Fon. 162. R. Mo. 575. 1 Mod. 47. 2 Mod. 143. 

4 Mod. 320+ D. cont. 1 Mod. 232. R. 1 Sid. 454. Per Poph. two 

J. cont, Cro. El. 711. 2 Rai. 5 22. l. 37. 

As, if one demands 2d. for every ſcore of ſheep that paſs by 
ſuch a town; for this would be a toll for paſſage in an 1 
R. Mo. 575. Gro. El. 710. | | 
So, toll for a ſhip that comes to ſuch a point cannot be demanded 
without a coflideration ; for the ſea is free for all. R. 1 Mod. 104. 

For cattle that paſs by ſuch a bridge. Serb. 3 Lev. 400. | 
So, it cannot be claimed from thoſe to whom the conſideration 
does mot extend; as, a cuſtom, that upon conſideration that the city 

of N. maintains a quay for all goods imported upon the river to the 
city, they ought to take for every ſhip upon the river, paſſing by the 

' quay, ſo much, is not good for ſhips which do not load or unlbad at 

the key. R. 1 Vent. 71. 1 Mad. 71. R. 2 Lev.g6. 

(So, a preſcription to take toll for paſſing thro' the ſtreets of G. 
in conſideration of repairing divers ſtreets there, is bad; for that is 

no conſideration for toll in the other ſtreets which he does not repair. 

Truman v. Walgham, P. 6 G. 3. Wilſ. 296.] | 
So, it cannot be claimed as appendant to a manor, for it depends 

upon the will of a ſtranger, not of the lord himſelf ; and therefore 

muſt be claimed as an eaſement. Kel. 152. a. | 

[A preſcription to take toll for paſſing on an antient navigable 

river thro? the plaintiff's manor, is bad in law. Mayor 7 Nottingham 

e C. P. T. 11 & 12 Ges. 2. Wille, 111. Vide 3 J. R. 

[A preſcription for toll-thorough cannot be ſupported in law, unleſs 

a conſideration be ſhewn for it. Wiles, 111.] : Eons 
x of ky wag where a conſideration is _— Did. 

hut it a perſon claiming a toll for paſſing over an highway, can 

ſhew that the liberty of — ub over the foil? and the un af toll 
for ſuch 2 e, are both immemorial, and that the ſoil and the tolls 
were, before the time of legal memory, in the ſame hands, tho ſevered 
lince ; it will be preſumed that the ſoil was originally granted to the 
Public in conſideration of the tolls, and ſuch original grant is a good 
, Conſideration to ſupport the demand. 1 T. R. 669.) 
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(D) Toll-traverſe. 


Terre is a ſum demanded for 49" over the private ſofl 


of another. Bl. Nom. verb. Toll. 1 Sid. 454. Cro. El. 711. 


And this toll may be demanded without alleging any conſideration 
for it. Mo. 575. 2 Mad. 143. EE 
As, if the lord of a manor has a wharf near a navigable river, and 


demands 2 d. per ton for all goods put upon the land within his wharf, 


tho' he does not ſay, upon the wharf. R. 3 Lev. 425. 2 Lev. 9). 


Lide Cowp. 47] | | | 
If the lord claims 2 d. for all wares ſold within his manor, without 


faying, in a fair or market. Dub. 4 Mod. 319. 


(E) Who may demand Toll. 
A Man may be entitled to have toll by preſcription or grant. 4 Med. 
319. [I Vilſ. log.] 
. So, if the ſoil, in which a fair or market is held by preſcription, 
comes to the crown, neither the fair, &c. nor the toll there due, are 
extinguiſhed. Mo. 474. | | 
So, if a manor to which toll is appurtenant, comes to the king, 
the toll continues appurtenant. 1 Mod. 232. 2 Med. 144. | 
So, if the king grants a fair or market, he may alſo grant to the 


| grantee to take a reaſonable ſum for toll. Mo. 474. ® 


And the grant will be good; tho' the charter does not expreſs the 
ſum in certain. Per three F. Mont. cont. Pal. 86. e 
So, if a man builds a new bridge, or a wall againſt the ſea, &c, 
the king may grant to him to take pontage, or murage; for it is for 
the eaſe of the people. Mo. 474. 0 | 
7; But the king cannot grant a toll for goods not brought to market. 

ut. 1502. | e ET 
: [Toll-bars cannot be erected out of the place for which toll is de- 


manded. Attorney-General v. Ayre, in Sc. MH. 1720, Bunb. 68.] 


| [(E 2.) Remedy for Toll.) 
(A general indebitatus affumpfit will lie for tolls. 1 T. R. 616.) 


(F) When no Toll dam be due. 


| BVYT toll cannot be claimed except by grant or preſcription. : 


So, tho' a man may make an agreement for goods landed out of 
a ſhip upon his land; yet he cannot take 2 d. for every barrel, or 


other ſum certain for goods landed there; for that would be to 


raiſe a toll or cuſtom without the conſent of the king. R. 2 Ra. 
171. J. 10. | | | FS 


(G) Who ſhall be quit of Toll. 


| (G 1.) By Preſcription. 
PERSONS may be quit of toll by preſcription, or the king's 

as, a City, or borough, may preſcribe to be quit of toll. F. N. B. 
226. J. | | | £1 | 


BBY 


— 


10 LI. 1 331 


The inhabitants of a borough may preſcribe for paſſage in a ferry 
without toll. Adm. 1 Sal. 12. R. 3 Mod. 293. 
So, the king is quit of all tolls by his prerogative. Pal. 85. 
So, by the cuſtom of the realm, tenants in antient demeſne may 
claim to be quit of toll in all fairs and markets within the realm, for 
goods bought or ſold for or out of their tenements. F. N. B. 228. 4. 
Jide Antient Demeſne, (F 4.) 1 GY | 
| So, by the cuſtom of the realm, eccleſiaſtical perſons ought to be 
exempt from pontage, murage, S. Pal. 85. Vide Eccleſiaſtical 
/ % 
5 (G 2.) By Grant. | 
So, the king by his charter may grant, that the inhabitants of ſuch 
a town, borough, c. ſhall be quit of toll in every place in England. 
Lut. 1332. Vide von TX 9 85 
That ſuch an abbot, biſhop, c. et homines ſui ſint quieti ab omni 
theolonio in omni foro, nundinis, et tranſitu, per totum regnum. 2 Rol. 
202. J. 15. 5 3 "one 
But fuch grant, that he et homines ſui ſint quit of toll, &c. extends 


only to toll for their own proper neceſſaries, not if they buy or ſell 


as common merchants. 2 Rel. 202. J. 15. 
(H) Remedy for Freedom from Toll. 
.) By Writ de gſendo quiet. de Thelonia. Qi 
F a man who ought to be quit of toll be charged, he may have a 
L writ de offends quiet. de Thelonio. F. N. B. 226. .. 


But an action will not lie on this writ until the plaintiff's goods be 
actually diſtrained. 1 H. Bl. 206. 4 T. R. 130.] | 


(H 2.) By Actions. 0 
So, if a man takes toll, when it is not due, or more than is due. 
or of him who is exempt, an action upon the caſe lies. R. 1 Sal. 12. 
Vide Market, (F 1.) | Gs rn 
Or, treſpaſs. Lut. 1329. 1 Sal. 248. 5. 
So, if the cattle or goods of any exempt are diſtrained for toll, he 
may have a replevin. a | | | 


Vide more concerning Toll, in Antient Demeſne, (F 4.)—Lendon, 1 
Mar ket, (F 1.) ; : 


Tide Market, (F 1.) 
| TO LT 
VPide Droit, (B 5.) 


TOMBS. 
_ Vide Cemetry (C). ; 
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TONNAGE AND POUNDAGE. 
Vide Parliament, (H 12.)—(Trade, C t, &c.) 
Tours TEMPS PRIS Tr. 
Vide Pleader, (a Y f.) 
TOWER COURT. 
| Vide Courts, (O 8.) | 
TOWN. | 
| Pide Pariſh, (C 1, 2)—Lee, (O 3.) 
TOWN CLERK. 
Vide Fronchiſes, (F 27.) 


TRADE. 
(A) Liberty of Trade. 
(A 1.) By Merchants Strangers. 


RADE is beneficial to the commonwealth. 11 Co. 86. a. 


1 Rol. 4. | | | 

All trades, mechanical or others, which avoid idleneſs, and exerciſe 
men in work for the. maintenance of them and their families and the 
' Increaſe of their ſubſtance. 11 Co. 868. 
By the ft. M. Ch. 9 H. 3. 30. omnes mercatores, niſi probibiti, habeant 
faloum et ſecur. conduct. exire de Anglia, venire in Angliam, morari er 
ire per Angliam per terram aut equam ad emendum, vel wendendum. 
Confirmed by the . 2 Ed. 3. 9. 


The magna et parva cuſtuma, and alſo torinage and poundage, were 


granted for ſafeguard of the fea. 2 Rol. 175. J. to. Vide in Parka- 
ment, (H 11, 12. | | 
By the . 18 Ed. 3. 3. the fea ſhall be open to all manner of mer- 
chants to "wa where oy pleaſe. | 
| Bo, by the flat. of the Staple, 27 Ed. 3. 2. all merchants ſtrangers, 
not of enmity, may ſafely come and dwell in the realm, where they 
will, and thence return with their ſhips, wares, &c. and freely ſell, 
c. paying the cuſtoms due. _ 
So, by the 14 Ed. 3. ſt. 2. 2. 


o, by the f. 9 Ed. 3. 1. and 25 Ed. 3. 2. all merchants ſtrangers, 


and denizens, or any other, may fell corn, &c. and every other thing 
vendible, to whom they pleaſe, foreigners or denizens, except the 


king's enemies; and any charter, proclamation, allowance, judgment, 


c. to the contrary ſhall be void. Confirmed by the /f. 11 K. 2. 7- 


By the „. 2 R. 2. 1. all merchants aliens of amity with the king, 
may ſafely come within the realm; and in all cities, * - | 


TR ADE. ER 


abide with their goods as long as they pleaſe without diſturbance ; 
and ſell and buy in groſs and by parcels to whom, and of whom they 
pleaſe. And return, tf, by the f. 5 R. 2. 1. | ; 

But this was reſtrained by the F. 16 R. 2. 1. that merchants aliens 


ſhall not ſell by retail, except victuals. | 


A 2.) Remedy upon diſturbance.) By the ft. ꝙ Ed. 3. 1. (confirmed 
E, the 2 2 2 i R. 2. J.) * — gives diſturbance to a 
merchant contrary to this ſtatute, ſnall yield to the merchant double 
damages; and, if attainted, ſhall have a year's impriſonment, and be 
ranſomed at the king's will. 3 85 

By the ſame flat. if diſturbance be to a merchant ſtranger, or 
denizen, in city, borough, &c. which hath franchiſe, and the mayor, 
&c. on requeſt give not remedy, and be thereof attainted, the fran- 
chiſe ſhall be ſeiſed into the king's hands. . 

In a town which hath no franchiſe, if the lord, or his bailiff, or 
conſtable, &c. being required to do right, do it not, they ſhall yield 
to the plaintiff his double damages. * . : 
So, by the ſame flat. the chancellor, treaſurer, and juſtices, aſſigned 

to hold the king's pleas, in the places where they come, ſhall inquire 
of ſuch diſturbances, and the ſame puniſh,.&c. | 

Or, the king by commiſſion under the great ſeal may aſſign perſons 
to inquire and puniſh the ſame ; and this was alſo allowed by the 
AH. 25 H j. a 3 | | | | 

And by the ſame flat. 25 Ed. 3. 2. every. perſon who will ſue (on 
ſuch diſturbance) may have a writ in the Chancery to attach the 
diſturber,-and cauſe him to anſwer in the king's court. 

And therefore, where a merchant ſtranger delivers his goods to a 
carrier to be carried to a port, which are by him feloniouſly em- 
bezzled, he may ſue in Chancery for relief, where there ſhall be ſpeedy 
diſpatch, and need not proceed at the common law. 13 Ed. 4. 9. b. 

So, by the /f. 27 Ed. 3. 2. if any by colour of his office, or other- 
wiſe, take any thing of merchants againgh their agreement, he ſhall 
be arreſted by the mayor and bailiffs of * if out of the faple, 

or by the mayor and miniſters of the /aple, if in the faple; and 
ſpecdy proceſs ſhall be againſt him from day to day according to the 
law of the faple, and not at the common law. | | 

So, by —_ 27 £8. 3. 20. | 74 , | 
And therefore, he ſhall have advantage of the lau merchant, tho? 
it be not conformable to the common law. 13 Ed. 4. 9. ö. 2 Rel. 
114. | | EY, „ 8 
And ſhall have ſpeedy remedy. 13 Ed. 4. 9. ö. 2 Rol. 114. 


(A 3.) But an alien ſhall not be a merchant or factor in the Engliſh 
Plantations in Aſia, Africa, or America.] But by the /f. 12 Car. 2. 
18. J. 2. no alien, unleſs naturalized, or made denizen, ſhall exerciſe 
the trade of a merchant or factor in any of the places there named, 
(viz. the lands, iſlands, plantations belonging, or which may belong, 
to the king or his ſucceſſors in Aſa, Africa, or America,) on pain of 
forfeiture of all his goods, or which are in his poſſeſſion, e. 
(A 4.) Importation reſtrained. ] So, by the f. 11 Ed. 3. 3. no 
Vas. VI. * 1 4 We | AS 


* 


a IR A D E. 


merchant ſhall import cloths not made within tlie king's ddminions, 
on pain of forfeiture of the cloths. | 1 
Nor, by the /. 3 Ed. 4. 4. woollen caps, or woollen cloths, cards 
for wool. | _ 4 5 
Laces, corſes, ribbands, ſringes of ſilk and thread, laces of thread, 
ſilk twined or embroidered, laces of gold, of filk and gold, ſaddles, 
ſtirrups, harneſs to ſaddles, ſpurs, boſſes of bridles. . 
Andirons, gridirons, locks, hammers, pinſors, girdles of iron, 
latten, ſteel, tin, or alkmine, fire-tongs, dripping-pans. 
Points, purſes, gloves, girdles, harneſs for girdles, hats, bruſhes. 
Dice, tennis-balls, cheſs-men, playing cards. | 
Any thing wrought of tawed leather, tawed furs, buſkins, ſhoes, 
galoches, or corks, | ND e 5 
. - Knives, daggers, wood-knives, bodkins, ſheers for taylors, ſciſſors, 
razors, ſheaths, pins, pattens, pack-needles, forcers, caſkets, rings of 
copper or latten gilt, chafing-diſnes, hanging candleſticks, chafing- 
balls, ſacring-bells, curtain-rings, ladles, ſcummers, counterfeit baſons, 
ewers, painted ware, or white wire thread, to be ſold within this 
realm, (unleſs wrought in Ireland,) on pain to forfeit the ſame; a 
moiety to the king, and a moiety to him who ſhall ſeize them. 
So, by the ff. 1 R. 3. 12. no merchant ſtranger ſhall import to be 
fold any girdles, harneſs for girdles, points, leather, laces, purſes, 
pouches, pins, gloves, ſpurs, ſheers, ſhoe-buckles, bells, (except 
hawks' bells,) curtain-rings. ö | 
Knives, hangers, taylors' ſheers, ſciſſors, andirons, cobbards, tongs, 
fire-forks, gridirons, ſtock-locks, keys, hinges, garnets, painted glaſſes, 
painted papers, painted forcers, painted images, painted cloths, beaten 
gold or filver for painters, ſaddles, ſaddle-trees, horſe-harneſs, boots, 
bits, ſtirrups, buckles, chains, latten nails with iron ſhanks, turnets, 
ſtanding candleſticks, hanging candleſticks, holy-water-ſtops, chafing- 
diſhes, hanging lavers, tin or leaden ſpoons, latten or iron wire, iron 
candlefticks, grates, horn for lanthorns, on pain of forfeiture; a 
moiety, Sc. ut ſupra. . | | | 
80, by the „. 19 H. J. 21. none ſhall import filk wrought by itſelf, 
or with ſtuff, in ribbands, laces, girdles, corſes, calls, or points. 
Nor, by the /. 25 H. 8. 9. and 33 H. 8. 4. any thing made of tin, 
or p2wter. | | | | 2 . | 
Nor, by 5 Eliz. 7. rapicrs, daggers, knives, hilts, pummels, lockets, 
chapes, handles, ſcabbards, or ſheaths for knives, &c. | | 
| (A 5.) By the King's Subject. 
(A F;.) In foreign countries.] By the ft. 15 Ed. 3. 3. the ſeas ſhall 
e 4 1 GPL . to paſs with ai at ue where they 
eaſe. FX; | x : | N 
n So, by m__ 3 Jac. 6. all ſubjects of England may trade to and 
from Spain, Portugal, and France, paying their cuſtoms and duties, 
notwithſtanding any incorporation inade by the king to any to have 2 
ſole trade there. ZE 5 ; „ 
[By „. 23 G. 2. c. 13. any perſon ſoliciting, &c. any artificer 12 
any manufacture of Great Britain or Ireland to go abroad, forfeits 
500 l. and impriſonment for one year; ſecond offence 1000. and two 


yours imp | onment 4 [Perſon 


""PRADE.  - ” ns 


.  FPerfon exporting tools in the filk and woollen manufacture, for 
= the — 200 J.; captain taking on board, 100 J.; captain of 
king's ſhip, 100 J., and caſhiered ; cuſtom-houſe officer ſigning cocket, 


/ 


100 L., and forfeits his place. 


A.) Within the kingdom. When they ſhall uſe u trade by the com- 
Bhs rin, So, by the — law tay lee — exerciſe himſelf 
in every lawful trade. 11 Co. 53. 6. Hob. 211. | . 

So, he may uſe ſeveral trades or myſteries, if he pleaſes. 11 Co. 
54. a. Hob. 211. Cont. 2 Rol. 392. Pal. 396. e 
And the ft. 37 Ed. 3. 6. which required that every man held him- 
ſelf to one myſtery, was preſently repealed. 11 Co. 54. 4... 
So, he might uſe a trade, wherein he had knowledge, tho' he never 
was apprentice, or inſtructed in it. 1 Sand. 312. 0 
[By the maritime law, it is cauſe of confiſcation in a ſubject to 
trade with an enemy, provided he be taken in the act; but this does 
not extend to a neutral veſſel. 1 T. R. 85.] 


(A 7.) When not.] But by the common law a man cannot uſe a 
trade in which he is inſufficient. 2 Rol. 392. Pal. 397. | 
And for a misfeaſance to the prejudice of any, an action upon the 
caſe lies againſt him, 1 Sand. 312. 8 : 
So, a man who profeſſes one trade, cannot uſe a thing proper to 
another trade, tho? it be in reference to the commodities uſed in the 
trade which he profeſſes; as, a bricklayer cannot do a thing proper 
to the trade of a plaſterer, where they are diſtinct trades. R. 2 Rol. 
391. But it was contrary to a bye-law. Pal. 396. , | 
So, a wheel-wright cannot uſe the trade of a ſmith for making his 
wheels. Per Holt, Sho. 267. | „ | 
A trade is not tranſmiſſible, but is put an end to by the death of 
the trader; and if executors carry on trade, they muſt do it as indi- 
_ viduals for their own advantage, and at their own riſk, unleſs under 
the direction of the court of Chancery. 1 J. R. 295.] 


(B) Regulation of Trade by the King's Charter. 
FTE king by his charter may conſtitute fraternities, or companies, 
for the management of foreign or domeſtic trade, 
For trade cannot be maintained or increaſed without order and 
government; and therefore, the king may erect gildam mercatoriam, 
a fraternity or incorporation of n dn. for the advancement of 
trade. 8 Co. 125. a. = | | 
And none but the king can erect a ſociety for trade. Shin. 224. 
So, the king by his grant may require, that all ſhips which come 
to ſuch an haven, unload in ſuch a place, for the ſecurity of the 
cuſtoms. Hard. 55. | 
=_ ſhips ſhall unload in a public place, and not elſewhere. 
. | | 
I. That tonnage be paid at ſuch a port, more convenient for the 
| ry s officers, and not prejudicial to the ſubject. Per Dod. 1 Rol. 5, 
| DO, a grant by the king to the corporation of weavers in London, 
rendring a rent, that none ſhall intermeddle with their trade, unleſs 
he be tres of their fraternity, is good. Hard. $5. ide poſt. (D 1.) 


— * 


Jͤã 7?⁴5 Tent 


So, a grant to London, that every one who brings ſaleable goods 
there, — ſuch a toll, will be good. Hard. > Br ey: 
So, the king by his patent may grant that ſuch perſons ſhall have 
the ſole printing of books of the common law. 2 Ca. Ch. 67. Acc. 
in Domo Proc. 1 Ver. 120. Skin. 234. R. Cart. go. 
Or, the ſole printing of alraanacs. Semb. 2 Ca. Ch. 66. Skin. 234. 
Or, the printing of the ſtatute-books z for they are matters of ſtate. 
2 Ca. Ch. 76. 93. 1 Fer. 120. 2. | e e 
Or, Engliſb bibles. 2 Ca. Ch. 93. 1 Ver. 120. 8 
So, by patent, the fationers have the ſole printing of bibles, teſta- 
ments, common-prayer-books. Cart. go. | | | 
So, for civillaw books, ſchool-books, almanacs. Cart. 2 N 
But a patent, granted to Moor by King James for the ſole printing 
of books of the common law, does not extend to new books of the 
8 never printed before the patent. R. per ten F. 1668. 2 Ca. 
67. OS” ö 7 | 5 5 
So, if the king grants power to the fationers for printing ſuch 
books, he cannot afterwards grant to the univer/ity to print the ſame 
books. Dub. Shin. 234. . N 


VPide paſt. (D 1. 4.) 


(C) Charge upon Trade. 5 
( 1.) Cuſtoms of Tonnage and Poundage, &c. 
S 0, merchandizes may be charged with cuſtoms or dutics to the 
King. | | | 5 
By the ff. 14 Ed. 3. /ef]. 2. 2. merchants ſhall be free to trade, pay- 
ing their cuſtoms due. | 5 | 
The old and new cuſtoms originally commenced by parliament. 
Vide Parliament, (H 11.) | CS | k 
No cuſtoms are due but by common conſent of parliament. Vide 
Parliament, (H 9, &c.)—Prerogative, (D 43.) 3 
By the ff. 12 Car. 2. 4. the parliament grant to the king on ever 
ton of wine from France brought into the port of London by way of 
merchandize, by a ſubject born, 4 J. 105. ; by an alien, 6 I.; into any 
other port by a ſubject, 3 J.; by an alien, 4 J. 105. | 
On every butt or pipe of ſweet wines brought into the port of 
London, by a ſubject, 2/. 5 f.; by an alien, 3 J.; into another port 
by a ſubject, 11. 10 f.; by a ſtranger, 2 J. 56. * 
On every aum of Rheniſb or German wine by a ſubject into any 
port, 1 J.; by a ſtranger, 1 I. 57. 5 f 
By the /. 1 Ann. 13. . 112. Hungary wines imported by Ham- 
E 4—on pay as German wines. | | 
the . 12 Car. 2. 4. on all goods carried out of the king's do- 
minions, or brought into the ſame by way of merchandize, by ubject, | 
denizen, or alien, poundage of 12 d. for every 20 5. value, according 
d the valuation in the book of rates; and 12 d. more per pound by 
a merchant ſtranger for native commodities exported, except ſuch as 
in the ſame 8 cuſtom- fre. C 
And by the ſame ff. / 3. if any goods be ſhipped or put into 2 
boat or veel to the ed * be cred beyond 07 or be brought. 
tre m. beyond ſca into any port, Cc. by way of merchandize, Med, 


_ 


SAFE. 8 
ts Co the cuſtoms due not paid or tendred to the eon 1 5 
v, with conſent of the comptroller or ſurveyor there, or one 


d Tor at the cuſtom-houſe, ſhall be forfeited ; a 
moiety to him who ſhall ſeize. or ſue for the 


ſhipped, 
his deputy 
of them, nor agree 
moiety to the king, a 
G 8 | 
(. 2.) Due upon importation.) And therefore the goods are for- 
feited, where bulk is broke, or there is a manifeſt intent to do it, 
before the cuſtoms paid, tendred, or agreed far. Forfl. 47. R. 
Hard. 360. e 8 ; i 8 
So, * goods imported to be ſold, tho' they are taken by way of 
repriſal. R. Cro. El. 534. | N 25 OY >. 
| So, by the common law cuſtoms are due by the importation, where 
any act is done by way of merchandize; as, bulk broken, part of the 
goods ſold, c. Per Hale, Hard. 362. 15 932 
So, by the 15 12 Car. 2. 4. goods on importation are liable to 
cuſtoms, tho' by the firſt rule of rates they are not paid till the land- 
ing, and for ſo many goods as are put upon land. Bid. wy 
And therefore, the information muſt ſay that they are imported by 
way of merchandize; for it is not ſufficient to ſay that they were 
put upon land as merchandize. X. Cro. El. 5 34. | 
[If a ſhip is within the limits of the port, it ſhall be deemed an 
importation z as, if it be twenty miles below the Hape, it is within 
the limits of the port of London. Leaper v. Smith, in Sc. T. 1721, 
Bunb. 79.] oc gt: | | i 
[Information for treble value, on fat. 8 Ann. c. 7. . 30. for 
aſſiſting, &'c. at the time of unſbipping, in unſhipping wines, lies mw "HR 
_ againſt perſons actually preſent. Attorney-General v. Flower, H. 1726, 
Bunb. 227.] ] | | 3 | 5 
[But if a perſon, tho' not preſent at the running or carrying to his 
houſe, afterwards pays the men for doing it, it is a being concerned, 
and information lies. Attorney-General v. Woodmaſs, H. 1727, Bunb. 
247. 5 | 5 
5 lib the information is for aſſiſting, or being otherwiſe concerned, . 
 tempore exonerationis ; yet perſonal preſence is not neceſſary, if he gave 
particular directions when and where the goods were to be landed 
and received. Attorney-General v. Lake, M. 1729, Bunb. 277. 
[Wheat-meal imported ſhall pay duty as wheat by 22 Car. 2. 
Jobſen v. Selwin, H. 1729, Bunb. 281.] _ | 
[Goods (as wearing apparel) not imported as merchandize, are not - 
liable to pay any duty, by 13 & 14 Car. 2. c. 11. Chapman v. Lamb, 
A. 6 G. 2. Str. 943.] _ | | 0:3 obo 
Chips taken as prizes by Britiſb men of war are liable to, and muſt : 
pay 5 J. per cent. duty charged on goods by 12 C. 2. c. 4-3 but tho? 
liable to other impoſts created ſince 1665, yet they have never been 
paid, and it is conſidered as a waiver. Camplin v. Bullman, H. 1 G. 3. 
"Parker, 198.) ry | ma eat oh 3 
But foreign ſails of ſuch ſhips taken are not liable to 1 d. per e 
by 12 Ann. c. 16. & 19 G. 2. c. 27.; for when the ſhip becom 3 
Britiſh, the ſails do ſo too. Bid. y \ „ 
(E 3.) When not due.] But goods wrecked are not forfeited, ' 


tho“ the cuſtoms are not pa'd., Cro. El. 534. R. Yau. 161. Vide, 
R 1 5 „„ 
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So, by the ff. 12 Car. 2. 4. / 15. prize-wines ought not to pay 
tonnage of cuſtom, - 5 | 
So, by importation, if it be not by way of merchandize ; as, b 
default of victuals, ſtreſs of weather, &c. cuſtoms are not due till 
landing. Per Hale, Hard. 362. f | 


So, if an agreement be made for cuſtoms with the deputy of the 
cuſtomer, who acts as ſuch, tho? he be only the deputy of a deputy ; 
for the merchant cannot examine his authority. R. Cro. El. 534. 

90, if the agreement be for all goods generally, without ſhewing | 
the particular goods imported, when they are goods taken by way of 
repriſal, the certainty of which is not known. R. Cro. El. 534. 

So, where tonnage and poundage is given by the ff. 12 Car. 2. 4. 
viz. 12d. per pound, and by another ſtatute an additional duty of 
. 64. 3 is given, and 5 h per cent. allowed to the merchant by 

the firſt act, the allowance ſhall be the ſame out of the additional 
duty, for they are incorporated. Per three Bar. Hard. 349. 

So, by the ff. 12 Car. 2. 4. on due entry made of wines imported, 
12 J. per rent. ſhall be allowed for leakage. But this ſhall be upon 
entry of the whole quantity put on board the ſhip. R. Hard. 360. 

And by the fame flatute, ſ. 4. if the goods of a ſubject born be 
taken on the ſea by enemies or pirates, or periſh in a ſhip, taken, or 
periſhing, whereof duties were paid or agreed for, on proof, &c. be- 
fore the treaſury or chief baron, recorded and allowed in the Exche- 
quer, and certified to the officers of the cuſtoms, he, his executor or 
adminiſtrator, may ſhip in the ſame port ſo much other goods as thoſe 
loſt amounted to in cuſtom, without paying any duty. . 
So, by the ff. 12 Car. 2. 4. ,. 14. all wines imported in London, or 
elſewhere, ſhall be free from the duty of exciſc. ö 


(C 4.) Drawback.allowed.] By the Af. 12 Car. 2. 4. ,. 13. if wine, 

for which the additional duty is paid or ſecured, be exported in twelve 
months after importation, the duty ſhall be repaid, or the ſecurity 
diſcharged. Vide infra. 
By the . 1 Fac. 2. 4. [.4. J. importer of tobacco and ſugar, on 
exportation in eighteen months, ſhall be repaid the Auties by him paid 
on the importation, or on a certificate of bond to export in four 
months by the buyer, and certificate of the ſearcher, that they have 
been ſhipped, bar oath. by the merchant that they have not been re- 
landed, &c. the ſecurity for duties by this act ſhall be diſcharged 
but the duties of this act continued only to 1693. (Continued by 
7-H. 3. 10. till 1706, by 8 Ann. 13. till 1720.) HE ON 

By the ,. 1 V. M. eff. 2. 6. merchant exporting coffee, tea, or 
chocolate, in ſix months after importation, ſhall be repaid two-thirds 
of the duties by him paid by virtue of the ſaid act. 

. Bo, by the ff. 9g Ann. 11. J. 39. on exportation of leather. 

So, by the ff. 2 V. & M. fe,. 2 4. on exportation of Eaft-India 
goods, wrought ſilks, &c. in twelve months after importation, the 
- duties thereby laid ſhall be wholly repaid, or the ſecurity vacated. 

80, by the ff. 40 5 V. & M. 5. J 6. on exportation of goods 
charged by. that-a&; except brandy. 12 3 

And, by the ff. 6 & 7. 3. 18. F 12. on exportation of glaſs, 

ſtone and earthen wares. | 
By the H. 9 M. 3, 23. C 9. on exportation of ſugar refined in En 


= 


land, 3 4. per cent. allowed, BY. 


£ 
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: By the fe. 1 Ann. 77 2. c. 3. 18; on exportatic of malt, draw- 
back of duties paid. | EE £ 


| So, by the ff. 12 Ann. 2. f. #55 8 
By the f. 9 Aun. 12. and 10 Ann. 19. on exportation of hops, ſoap, 


0 


Paper, Sc. | | 5 3 i ard . 
By the ff. 7 Ges. 20. ,. 10. the merchant ſhall be entitled to his 
drawback, if he fhip his goods in three years. | 88 
By the ff. 3 Geo. 7. J 40. all drawbacks on any goods ſhall con- 
tinue till the duties ceaſe. - EE „ . 
Zut by the f. 4 U 5 W. & N. 15. , 13. no debenture of draw- 
back ſhall be admitted but on oath by the real exporter, as intereſted 
in the propriety and hazard of the goods exported, or acting by com- 
miſſion is concerned in the direction of the voyage, ſo as to be able 
to judge that the goods are really and bond fide exported, and not 
re-landed or intended to be re-landed. | . 
By the „f. 6 & 7 V. 3. 18. / 12. oath on exportation of glaſs, 
ſtone, and earthen wares ſhall be, that the duties were truly paid or 
ſecured; and ſecurity ſhall be given, that they ſhall not be re- landed 
before the cuſtomer or comptroller of the port. | 
By the . 7 W. 3. 10. / 5. on exportation of tobacco the de- 
benture ſhall be on parchment, and the oath printed thereon in hac 
verba, ſigned and ſworn by the exporter, that all the tobacco there 
certified 1s really exported beyond the ſeas on his own account, or on 
account of A. tor whom he acted by commiſſion, and is not landed, 
nor intended to be re-landed in England. | | > 
And by the /f. 8 Ann. 13. /. 16. exporter, or other concerned in re- 
landing, &c. forfeits double the value of the drawback, and the boats, 
horſes, Sc. uſed in it. > 4 | 5 
And by /. 18. no debenture ſhall be allowed on exportation f 
tobacco for Ireland, till certificate, &. of landing there. LS 
(So, by the /. 5 Geo. 11. / 5. on exportation of any goods for 
Treland.) | Te, 9 
Nor, by /. 20. on exportation of any tobacco in ſhips under twenty 
ton, | | | | 
50, by the ff. 6 Gee. 21. / 49. if tobacco, entred as exported-for 
foreign parts, ſhall be landed in Ireland; double the drawback ſhall be 
forfeited, and the debentfire for the drawback ſhall become voids | 
No drawback is due for pepper, unleſs exported within the year, 
or prevented by accident. Coke v. Attorney-General, M. 11 V. 3. 
Parker, 266.) | PACE. | | 
(If the property is changed after ſhipping for exportation, the 
3 is loſt. Cooke v. Attorney-General, M. 11 V. 3. PBarkers 
I [Halt ſhipped for or landed in Scotland does not diſcharge-debenture: 
K. v. Orpheur, H. 13 W.3. Parler, 269.] ER . 


Ry - (C 5.) Aulnage, * % | 
y the fat. de Prov. 27 Ed. 3. 4. is granted to the king for _ 
cloth to be ſold, above the clings duc, > ſubludy; viz. for —_ clot 
of aſhſe not in grain, 4 d.; half in grain, 5 d.; of ſcarlet, 6 d.; d 
every half ſuch cloth, half ſo much; but — for cloth leſs than 
an half cloth, or made for the uſe of him and his family, or, iſ ſold 

again, when it hath once paid. 719 755 | 
Ang * 
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LW. \ | 
And the aulnager ſhall take for his fee of the ſeller for every cloth 
of aſſiſe a halfpenny, . for every half cloth a farthing, and no more. 
The aulnager is an officer appointed to meaſure by the aulne, or ell, 
all cloths, and collect the duties for the cloths ſo meaſured. Nom. . 
verb. Alnage. . . FR „ 
This ſtatute gives the firſt duty of aulnage upon cloths. Hard. 206. 
Semb. cont. Hard. 214. | | | | 
By the fat. 11 H. 4. 6. the aulnager ſhall have a new ſeal, and ſet 
it, after ſearch and ſurvey, to all cloths and dozens. . | 
And by the ſeveral ſtatutes. 17 R. 2. 2. 1 H. 4. 13. 9 H. 4. 2. 
11 H. 4. 6. 11 H. 6. 9. 1 R. 3. 8. 4 Ed. 4.1. 8 Ed. 4. 1. and 8 E]. 2. 
ſeveral regulations are made with reſpect to the meaſure and ſealing 
of cloths, and the appointment, office, and duty of aulnager. | 
By theſe ſtatutes the duty of aulnage ſhall be paid for new cloths 
made of wool, tho' not named in any of the ſtatutes. R. Hard. 
205. 215. | | 


(C 6.) Search and Seizure of Goods forfcited „ and Proceedings after- 
| 7 Wards. 3 | 


2 the fat. 1 2 Car. 2. 19. (made perpetual by 3 G. 7.) if wo cauſe 
2 s to be conveyed away before entry made, and the cuſtomer, 
c. agreed with, on oath before the lord treaſurer, any of the barons, 
or chief magiſtrate of the place where the offence was committed, or 
next adjoining, the ſaid lord treaſurer, . baron, &c. may iſſue a war- 
rant to any, with the aſſiſtance of the ſheriff, juſtice of peace, or 
conſtable, to enter the houſe where the goods are ſuſpected to be, 

who may enter in the day within a month after the offence ; and, in 
caſe of reſiſtance, break open the houſe, and ſeize the goods con- 
cealed. 1 | | 
But by this ſtatute, if the information, on which the houſe is 
ſearched, proves falſe, the party grieved may in treſpaſs recover his 
damages and coſts. | Se 
[On an action againſt an officer for a ſeizure, probable cauſe is no 
defence; he ſeizes at his peril. Legliſe v Champante, M. 2 Geo. 2. 
Str. 820.) re 
[Officer informing, and with warrant from commiſſoners of ex- 
ciſe or juſtice of peace, entring houſe, is liable to treſpaſs if he finds 
nothing. Boſtcck v. Saunders, JT. 13 Geo. 3. 3 Will. 434-] | 
[Whether commiſſioner or juſtice granting warrant is liable to 
action, if good ground of ſuſpicion is not laid before him. 2, De 
Grey C. J. Semb. cont. Gould J. and Blackflone J. Semb. pro. The 
words of the act are, if h ſhall judge it reaſonable. Bid. _ 
[Officer informing, and with writ of aſſiſtance entring houſe, if 
he finds nothing, is a treſpaſſer-ab initio. - Anon. 3 Will. 437-] 
[On a writ of aſſiſtance, if the officer enters without a conſtable, 
he is a treſpaſſer, tho' he finds uncuſtomed goods; and, if in a town 
or county of itſelf, the conſtable muſt be of the town, not of the 
county at large. Anon. 3 Will. 63. | | | 
After ſeizure for any cauſe, the officer ſhall tranſmit an account 
thereof to the ſolicitor of the cuſtoms in London, who ſhall enter it in 
his book, and, by a clerk in the remembrancer's office, ſhall have a 
writ of appraiſement directed to the ſworn appraiſers in th: pre 
f : : ; ondon, 


2 


* 


' Linden, or, if the ſeizure be elſewhere, to the collector, Tc. of the 
port where the ſeizure was, or other perſons near, to make an ap- 
praiſement. M. P. Ex. 139. 216. e SR 
The appraiſement ſhall be made by two or more upon oath. M. 
140. 218. 5 | 
1 3 the writ ſhall be returned with an indenture annexed, 
containing the name of the ſeizor, and the time and quantity of the 
goods ſeized, which, being regiſtered by the regiſter of ſeizures in the 
port of London, ſhall be returned to the office out of which the writ 
iſſued, and the goods ſhall be proclaimed in court. M. P. Ex. 140. 
8. | | | 
hy the mean time an information ſhall be filed, having the ſame 
day, with the writ of appraiſement, at the ſuit of the officer who 
ſeizes, and being ſigned by a baron, ſhall be inrolled with the writ, 
indenture, and proclamation. M. P. Ex. 141. By 
| (Regularly, the writ of appraiſement and delivery cannot iſſue till 
the information is in; but by conſent it may iſſue in the vacation, 
defendant giving ſecurity ; and when the information comes in, the 
court may order a new writ, and the old appraiſed value to be re- 
turned on it. Scott v. Caſwall, in Sc. M. 1718, Bunb. 27.) | 
| (If goods are appraiſed too high, the court may grant a new writ 
of appraiſement. Evans v. , in Sc. M. 1718, Bunb. 49. Allen 
V. „ F. 1724, Bunb. 185.] | LES $ 
[If goods condemned are bought, and afterwards ſeized, the con- 
demnation cannot be given in evidence, but muſt be pleaded. Per 
two Barons, contra one. Carter v. Saywell, in Sc. M. 1721, Bunb. 52.] ] 
{But if the goods have been ſold by the purchaſer to a third perſon, 
he may give parol evidence of their being condemned goods.] 
(On information of ſeizure of Britiſb and foreign coins, no need of 
writ of appraiſement or ſecond proclamation; judgment may be for 
the coins themſelves. Attorney-General v. Lade, H. 3 P. 19 Geo. 2. 
| Parker, 57. ] . | Bots el 
If no claim be entred within eight days, if the ſeizure was in the 
port of London, if in another port within 14 days, after the procla- 
mation made, and a rule for it entred upon the indenture, the goods 
are condemned, and the ſeizor ſhall make a debet, and thereupon pay 
a moiety of the appraiſed value into the Exchequer, whereupon the 
goods ſhall be delivered to him by order of the commiſſioners of the 
cuſtoms. M. P. Ex. 141. 14%. I. Be 5 
(Claim, before writ of appraiſement returned, muſt be entred in 
the book in the office; bu if after the return, it muſt be indorſed on 


3 the wilt}: {:.7,,5 


[Since 8 Ann. the court will not make the claimant, tho? in low cir- 
cumſtances, ſwear to his claim, tho of 10,000/. value. Attorn 
General v. Melliſh, in Sc. H. 1717, Bunb. 21. Allen v. Cooper, in 2 
M. 1718, Bunb. 21. „ | = 

[If the goods in one ſeizure by two officers are appraiſed and con- 
demned by two writs, and the goods not particularly deſcribed, and 

no information, ſo no condemnation on the roll; tho' the goods are 
fold, and the moieties paid to the crown and the officer, the court 
will ſet aſi Je the condemnation, and order an attachment againſt tue 
offices. Harwded v. Faulke, in Sc. M. 1721, Bun. 89.) * 
; 5 | | ea 
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Tea was ſeized, and part carried away then, and the reſt ſealed 
down and carried away afterwards, and on this two writs of ap- 
praiſement, and two informations; which were not ſet aſide, the 
court being divided. Warwick v. Rawlins,, H. 1721, Bunb. 96.) 

If upon proclamation any one offers more than the appraiſed value, 
his name ſhall be recorded upon the indenture, and charged with the 
ſum offered; and if there be no claim, he ſhall have à writ6f delivery 
ed by a baron, paying a moiety into the Exchequer, and a moiety 
the appraiſement, and the ſum advanced, to the ſeizor. M. B. 
Ex. 142. | | 


> 


s 
E 
[ 


[On ſeizure, information ſhould be filed, then writ of appraiſement - 
taken out; on the return, defendant enters his claim, and may move 
for writ of delivery ; if proſecutor delays filing. information, or ſuing 
writ of appraiſement, defendant, on entring his claim, may move 
for a writ of delivery; no certain rule as to delay; but if ſeizure in 
vacation, and no . ee filed next term, if it could have been 
tried that term, it is ground for a writ of delivery. Johnſon v. Sowers, 
in Sc. M. 1718, Bunb. 30. | . 

[A bidder ſhall not be diſcharged, tho' goods fink. in value, pend- 
ing a claim put in after the bidding; and the court may order ex- 
ecution by F. fa. againſt him, and not accept of the forfeiture of the 
bidding-money. Regularly, the proceſs of the pipe ſhould iſſue. 
Sexvell v. Fohnſon, J. 1721; Leaper v. Bound, M. 1721, in Se. 
Zunb. 76. - 5 | 

[If the bidder has been at expence, the court will not rate the fine, 

tho' a compolition be made by licence between the officer and the 
claimer. Crawford's caſe, H. 1721, Bunb. 100.] ö 
Un rating the fine, the court will inquire if there is any bidder, and 
take his intereſt into conſideration. Crawford v. Hyam, T. 1722, 
Bunb. 116.) 55 | 5 . 

[It is diſcretionary in the court to grant a writ of mn Aa not; 
and they will not for tobacco ſtalks, tho' wetted at ſea. Vincent v. 
De Laar, I. 31 Geo. 2. Parker, 196.] LEED | 

[The court refuſed a writ of detivery for a ſhip ſeized 10 days be- 
fore, tho' loaded with periſhable commodities, on a ſuſpicion 1t was 
going to Gottenburgh. Parker v. Afton, H. 1717, Bunb. 21.) 
[Removing goods from one port to another, without a permit, is 
an unlawful importation, and not within the juriſdiction of the ex- 
ciſe ; and if ſuch goods are ſeized by their officer, on an information 

| before them, the court of Exchequer will grant a writ of delivery. 
Warwick v. White, P. 1722, Bunb. 106.] 

If the witneſſes for informer are at great diſtance, old and infim, 
and unable to travel in winter, it is good ground to deny. writ of de- 
livery of goods for delay of proſecution on 14 C. 2. c. 11. Kemp v. 

5 Laſkey, P. 22 Geo. 2. Parker, gaz. ] 50% i TRY Tt 

[On ſeizure of periſhable goods, court has power to order ſale 
without conſent of claimer. Fofer qui, tc. v. Cockburn, P. 19 G. 2. 
Parker, 70.] 1 | | | DEE 
But pending error, not. id.] i 
1 if it goes not clearly appear that the goods are periſhable. 

4.9 | 


Watches are periſhable goods. Gateheuſe v. Reith, in Sc. P. 17 
Bunb. 74. ] os — . ji [The 


SAS 


id arty. may proceed in the Exchequer, or before the juſtices ; 
_ oe Ae 8 — delay in them, the court will not interfere. Gre- 
ory V- Hunt, M. 1723s Bunb. 139.1 2 on 3 3 
Juſtices of peace have juriſdiction of ſeizure of brandy, wherever 
it is; but of the waggon and horſes, only if they are running goods 
from the water-lide, Rex v. Holling by, F. 1723, Runb. 130. t 
Con an information qui tam, for importing brandies in unſizable 
caſks, the court ordered they ſhould pay duties, tho? the ſtatute ſays 
they ſhall be forfeited. Doe v. Cooper, P. 1719, Bunb. 44.] 5 
(Con information for running goods, filed, but not entred in the 
book, capias may iſſue as the firſt proceſs. - Attorney-General v. Ran- 
dall, H. 1725, Bunb. 20g. ] | : 
| [There is no right to ſeize contraband goods, unleſs they are landed 
or offered to ſale; mere bringing the ſhip into port gives no right to 
ſeize, Smyth v. Reynolds, P. 5 Geo. 3Z. 2 Wilf. 25 7. | f 

[If goods prohibited from being ſold in this country by f. 11 & 12 
Will. 3. c. 10. are taken out of a warehouſe, and put on board a veſ- 
ſel as if for exportation, but in fact with a view to be re-landed, they 
are liable to be ſeized, tho' no attempt has been made to-re-land them. 
Wilſon v. Saunders, C. P. E. 38 Geo. 3. 1 Bg. & Pull. Rep. 267.] 

[If a cuſtom-houſe officer ſeizes. goods, exhibits information, and 
proceeds to condemnation, the right of action (enacted to be brought 
in a month for a pecuniary penalty) attaches in him, and no other 
can bring the action till a month from the condemnation. Trott v. 
Welſh, MH. 3. Geo. 3. 3 B. M. 1357. 

[ Attorney-General (as well as officer) has coſts by 8 Ann. c. 7. 
where judgment fot the king. Attorney-General v. Munn, H. 22 G. 2. 
Parter, 91.] : „ 

[On information for the king and the party, defendant is not en- 
titled to judgment; as, in caſe of a nonſuit in an action on 14 Geo. 2. 
c. 17. Kemp v. Laſtey, P. 22 Geo. 2. Parker, z.] | 

[An officer may ſue qui tam, &c. tho' he has no right to any part of 
the forfeiture or benefit from it.) | 

[A fortiori, if he is to have a collateral reward.) | 

{In ſuch caſe judgment for the king alone, Malden v Bartlett, M. 
24 Geo. 2, Parker, 105.) - „ 

[Information for penalty abates by defendant's death after trial, and 
before judgment, and this may be ſuggeſted on the roll, and confeſſed 
by attorney- general to ſave writ of error. Attorney-General v. Buckley, 
H. 10 C11 V3. Parker, 264.] | gy 

The court ſtopped an action, becauſe defendant would not admit 
the ſeizure, which the officer could not prove, tho' two terms Had 
rg ah the information filed. Tanner v. Alfriend, in Sc. H. 1718; 

uno. 37- oY 5 5 1 | 

(If a ſeizure is made by a proper officer, and a condemnation in 
the Exchequer, B. R. will not examine the property on an action of 
trover; but if by a ſtranger, it will. Horne v. Booſey, T. 6 Geo. 2. 
3 ; - | 

(An eriemy's ſhip with prohibited goods may be ſeized by cuſtom- 
houſe officer, tho? already ſeized as a perquiſite of the Admiralty ; and 
| Prohibition ſhall go azainſt Admiralty. Score v. Ld. Admiral, P. 

$ Ann. Parler, 2 Ts | | | 

| 2 273-] | 3 

; | | Trohibited 
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[Prohibited goods (as French wines in time of French war) bought 
with the king's money, and imported for the uſe of his family, are not 
forfeited. Bruſe v. Harcourt, Attorney-General, T. 8 Ann. Parker; 
274- k | 
s 5705 information of ſeizure, it is not neceſſary to ſet forth the 
quantity nor kind (becauſe they are made certain by the writ of ap- 
praiſement); but in information of devenerunt it is neceſſary, and for 
want thereof judgment ſhall be arreſted. Nat v. Bartlett, M. 9 Ann, 
Parker, 278. | | | 

[Where there is a penalty which may be ſued for by a comman in- 
former within a year, attorney-general _ file information for diſ- 
covery, waiving penalties, after the year, but not before; if he doth, 
defendant may demur. Attorney-General v. Criſner, M. 9 Ann. 
Parker, 279.] | | 

[By flat. 3 G. 3. c. 22. all ſhips and goods (except thoſe liable to be 
burned) ſeized by officers of cuſtoms, ſhall be ſold to the beſt bidder, 
and the price go half to the officer, half to the kirtf.] | 

[Any veſſel not above 50 tons, having foreign ſpirits, (except two 
gallons a-head for the crew,) or tea or tobacco, on board, in any 
harbour, or hovering within two leagues of ſhore, is forfeited, and 
ſhall be burned, or uſed in the king's ſervice. J | 
[By flat. 5 G. 3. c. 43. goods paying my ad valorem, under-rated, 
may be carried by officer to the king's warehouſe, the colleQor to pay 
the value ſworn to, and 10 5. per cut. addition, and the duties paid to 
the proprietor; the goods to be ſold, the money advanced to be re- 
placed, and the ſurplus paid, half to the officer, half to the ſinking 
fund.) | | - e 1 
IBy. Hat. 9 G. 3. c. 6. exciſe officers may ſeize horſes and carriages 
uſed in ſmuggling foreign ſpirits.] _ | 


(D) Reſtraint of Trade. 
(D 1.) By the King's Charter. 


1 king by his charter cannot make a total reſtraint of trade, ſor 
ſuch a patent will be void. 3 Mod. 132. Vide ante (B). 
Tho' it relates only to paſtime or recreation, c. 11 Co. 87. 6. 
Vide in Prerogative, (D 36.) | . : 

Tho' it be the trade of a merchant, or a mechanic trade. 1 Rol. 4. 
And therefore the king, by his patent, cannot reſtrain any, that 


he ſhall not trade by ſea. 1 Kol. 4. EL | 
. Nor, can he grant to an abbot, that he alone ſhall have ſuch a port. 


1 Kol. 5. 
So, 7M king, by his charter, cannot make a grant, that none ſhall 
uſe his trade within ſuch a town, unleſs he be free of the fame town. 
R. 8 Co. 125. a. Adm. Lut. 564. Vide in By-Law, (B 3.) 
That none practiſe phyſic without a licence from the college of 
phyſicians,” unleſs it was confirmed by parliament. Per two J. 
1 Rel. 5, Vide in Phyſicians (A). | he > 
That all ſweet wines imported into England be landed at South- 
ampton, and not elſewhere. 2 Rel. 114. Ex + 
That all merchandizes imported into ſuch a city be left at the Guild-. 
Ball there for 40 days. 2 Rel. 113, Sc. ad. ws 
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That none ſhall uſe a trade, unleſs he be a member of ſuch a cor- 

poration. Dub. Hard. Th e Mets BD 3 
80, the king, by his charter, cannot grant that ſuch a corporation, 
Fe. ſhall uſe a trade at ſuch a place, excluſive of all others not free 
of the ſame corporation. Dub. 3 Mad. 127. R. Hard. 108, 9. 


| | Comb. £3. R. Skin. 361. NY | . 
_ that = and ſuch deal in ſuch and ſuch commodities, exclu- | 


five of others. 2 Rol. 174. J. 45. Vide poſt. (D 4.) 
That A. ſhall have the ſole printing of bonds, &'c. which others 
printed before. Semö. 3 Mod. . | | | | 
That only 100 perſons ſhall trade there. 1 Rel. 24. 
That the maſter, wardens, and fraternity of Trinity Je in Ireland 
ſhall have the fole buying and ſelling of merchandizes imported into 
the city of Dublin. 2 Rol. 113. „„ 
That if any trade to the Canaries, without leave of ſuch and ſuch 
perſons, his ſhip and goods ſhall be forfeited. R. 1 Sid. 441. 
1 Mad. 18. 1 Vent. 47, | | | 
That a corporation ſhall have the ſole trade to the Eaſ Indies, tho? 
it be a country of infidels. R. cont. 3 Mod. 127. Shin. 132. 165. 
197. 22Þ Fide «tag | | | os 
So, the king, by his charter, cannot make a monopoly. Vid 
oP. (D 4.) | TK pe” = 
But where a place for trade is diſcovered, with the great peril of 
any perſons, the king may grant to them the ſole trade there; as, the 
trade to Greenland. Adm. 1 Rol. 5. | Oh | 
The trade to the Eaft Indies, to the Eaft India Company only. D. 
2 Rol. 115. Semb. 1 Ver. 130. 307. 2 Ca. Ch. 165. K. cont. as it 
ſeems. Skin. 334. 361. X. acc. 36 & 37 Car. 2. Skin. 132. 165. 
197. 223. 3 Mod. 127. 2 A e | 
[The /. 9 & 10 Will. 3. c. 44. in conſideration of a large ſum of 
money advanced by the Eaſt India Company gave them the excluſive 
right of trading there, ſubject to a redemption on the. part of the 
public by repaying the money advanced, and giving three years notice. 
dereral acts of parliament, in the reigns of Queen Anne, George the 
Second, and in the preſent reign, have confirmed and continued this 
excluſive right of trading, which has never yet been put an end to. 
The /. 33 C. 3. c. 52. has brought together in one code almoſt all the 
ſtatutes reſpecting the Ef? India Company. This laſt ſtatute has re- 
pealed ſuch parts of the ſtatute of Villiam as inflicted penalties, &c. ; 
and ſays, that no acts or parts of acts thereby repealed ſhall be pleaded 
or ſet up in bar of any action, &c. ; yet it is competent to underwriters 
who have ſubſcribed policies on ſhips trading to the Zaft Indies, in con- 
trayention of the ſtatute of William, to avail themſelves of the ilte- 
gality of ſuch trading in an action brought on the policies. Camden v. 
 efnderſm, B. R. T. 36 Geo. 3. 6 T. R. 723.  Exchequer-Chamber, E. 
38 C. 3. 1 Boſe. & Pull. Rep. 272. C 
nder the late treaty between this country and the United States 
of America, referred to in A. 37 Geo. 3. c. 97. it is not neceſſary that 
the trade from America to our ſettlements in the aft Indies ſhould be 
direct; it may be carried on circuitouſly by the way of Europe. Wi 
V Marryat, B. R. M. 39 G. 3. 8 I. R. 31. Marryat v. Wilfn, Ex. 
Cb. E. 39 C. 3. 1 Bo: & Pull. Rep. 430. Go 


— 


*. 


So, 


| 
| 


e 


366 r RADKE. 


upon pretence of a regulation of . 1 Ver. 307. Semb. 1 Vent. 4). 
Vide Prærogative, (D 38.) 8 


* (O g.) 
2 Leu. 210. K. 3 Lev. 241. 


man, not free of a city, Cc. will be reſtrained from buying or ſelling 
K. Fon. 162. Adm. 2 Rol. 202. J. 4 


"Il Sal. 204. Mad. Ca. 21. Fide By-Law, (B 3 


So, heating. by his-charter, cannot impoſe the forfeiture of pools, "i 


So, he __ inhibit the importation of goods, except at ſucha 
port. 2 1nft.6 \ 

[Chancery will never eſtabliſh a right claimed under a charter bu 
the crown, till there has been an action at law to 8 3 the 8 80 
Blanchard v. Hill, M. 1742, 2 Athyns, 484.1 | 


„ D 2.) By By-Law or Cuſtom. | 
S0, a by-baw for the total reſtraint of trade will be void. Vide 


So, a cuſtom which makes a total reſtraint of trade will hs void ; 
as, a cuſtom that he ſhall not uſe a trade in ſuch a city, &c. unleſs 
it be founded upon ſome conſideration. Ms. 342. Sti. 111. R. 


So, a by-law, that he ſhall not uſe the trade of a taylor, &c. with- 
out licence, Sc. does not extend to him who makes veſtments for 4. 
and his family, as a ſervant in his houſe. R. 1 Rol. 4. 

But a cuſtom, which reſtrains trade ſub modo, may be good; and 
therefore, the cuſtom of foreign bought, and Fireigh fold, 5 a 


goods to other foreigners within ſuch city, Se. is good. Dy. 279. 6. 


5 
A cuſtom that none ſhall uſe a trade there, unleſs he be free of the 
dd. R. in London, 8 Co. 125. Dub. V pch in another city. 


So, a cuſtom that none ſhall uſe the trade of a dyer in ſuch a 
town, without the licence of the archbiſhop, will be good. 8 Co. 125. 
So, a preſcription, that none in the vill of D. who holds of. the 
manor of D., ſhall bake elſewhere than at ſuch a bakehouſe in the ſame 
town, will be good. Ov. 67. cont. But it is ſaid that the lame caſe 
was R. acc. 8 G. 125. 6. Cro. El. 203. 1 Leo. 142. 
A cuſtom that a butcher do not ſell fleſh in his own 33 upon 2 
market-day in a town where the prior has a market, but muſt ſell 
oy a ſtall in the one market. 8 Co. 127. a. 


0 3.) By Contract. 


So, if a man, for good conſideration, reſtrains himſelf from the 

rciſe of his trade in a particular place, he ſhall be, bound by it; as, 
To man, in conſideration that the plaintiff would buy all the goods in 
his his trop promiſes that he will not afterwards uſe his trade in the 

ſame: ſhop. R. Al. 67. R. Ney, 98. R. 2 Kol. 201. | 
Or, that he will not uſe his trade afterwards in the lame ſtreet in 

tends. R. 2 Cro. 597. Per Roll, Sti. 311 

So; in conſideration that the plaintiff bought his decayed wares at 
the firſt price, he will not uſe his trade afterwards in the fame toun 
in the country. R. per three J. and aff. in Error, 2 Gro. 596. 1 Ru 
16. J. 80. Jon. 13. 2 Rol. 201. | 

80, in conſideration that the. plaintiF had married his danghter- 
R. and off. in Error, . 86, 151. A 


_ adminiſtrators, ſhall remove to, to carry on trade of a linen-drayer 


80, in conſideration that he took his houſe for 21 yeats, that the 


defendant will not ſuffer the ſame trade in the next ſhop during the 


So, bond, with condition 'not to ſet up trade within half a mile of 
plaintiff's dwelling-houſe, or any other that ſhe, or her-executors or 


term, 18 good. 2 Cro. 326. 2 Bul. 136. 


nor to inſtruct or aſſiſt any other, good; on conſideration that plain 
had taken defendant to inſtruct and maintain without money. Che 
man V. Ranby, H. I3 G. Fort. 297. 8. C. Cheeſeman V. Nainly, af- 
firmed on error in B. R. and in parliament ; the twelve judges attend- 
ing, and unanimous. Str. 739. £d. Raym. 1456.) e 
[So, articles not to ſet up the trade taught, within the bills of mor- 
tality, on penalty of 44 /., good. Clerke v. Comer, J. 7 G. 2. B. R. 


1 


Hut a promiſe or obligation, which binds any to a total reſtraint of 
| his trade, is unlawful and void. Adm. 2 Cre. 596. 


. As, an obligation that he will not afterwards uſe the trade of a dyer. 
2H.5.5. : 35 ih ; 

80 5 obligation that he will not buy ſheeps-trotters of any perſon, 
with whom the obligee deals or ſhall deal, or of more perſons than he 
buys of; for this may amount to a total reſtraint of his trade. R. in 
B. R. T. 1 V. & M. inter Thompſon and Harvey, Sho. 2. 

So, an obligation on promiſe, which reſtrains the total uſe of his 
trade for four years, will be void. * OR 

Tho' it be only in three counties. Orv. 143. 


Or, that he ſhall not uſe his trade for four years in Nettingham. 


R. Mo. 115. Ml. 67. R. Ow. 143. | 25 
So, an obligation or promiſe, which reſtrains the total uſe of a 


trade in a particular place, is void, unleſs it appears to be made upon 


good conlideration. Per Holt, inter Thompſon and Harvey, Sho. 2. 
K. 2 Leo. 210. Mo. 242. 3 Lev. 242. [I P. Wms. 181] tt. 
90, if it reſtrains the total uſe of trade, tho' it be upon conſiders 
ation. Al. 67. [1 P. Vit. 181.] | 
LB. gave a bond to A. that he would not practiſe as a ſurgeon on 


his own account for fourteen years within ten miles of a certain place, 


in conſideration that A. would take him as an aſſiſtant in his buſineſs 


as a ſurgeon for ſo long a time as it ſhould pleaſe A.; and the bond 
was holden good in law. Davis v. Maſon, B. R. H. 33 Geo. 3. 
5 I. R. 118.J | | 5 Sth 


O 4.) Monopoly. 5 


By f. 38 Ed. 3. a merchant may freely deal in all manner of mer- 
chandize, notwithſtanding any charter. 2 Rel. 174. 1.45. 50. 
And therefore, ever grant of the king, which tends to a mono- 
poly, will be void by the common law. 1 Rol. 4. | | 
A monopoly is, when the ſale of any merchandize or commodity 
is reſtrained to one or a certain number. 11 Co. 86. B. | 
And has three inſeparable conſequents; the increaſe of the price, 
s of the wares, the impoveriſhment of others. Eid. 
And therefore, every grant which tends to a monopoly, will be 
void; as, if the king grants to A. the ſole making of cards, &c. for 
Wy 04 R. 11 Co. 86. 8 Co. 12%. a. 7 
n the ſole making of ordnance for battery in the time of war. 
Gadb. 254. | | That 
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That he alone ſhall carry ker/yes out of the kingdom: Gn. 254. 
Or, ſhall have the ſole importation of cards into the kingdom, 


x1 Co. 28: 8 4 . 
That goods ſhall not be imported, but at ſuch a port. 2 Inf. 61. 
' So, by the ff. 21 Fac. 2. all monopolies, and all commiſſions, 
rants, licences, letters patent, &c. to any perſon, body politic, c. 
or any ſole buying, ſelling, making, working, uſing of any thing, 
Or: ſhall be We. ee | 


And any grieved, Qc. may have an action on the ſtatute in B. R., 


C. B., or Excheguer, and recover treble damages and double coſts. 


- But by a proviſo in the ,. 21 2 2. it ſhall not · extend to letters 


patent, c. heretofore made for 21 years, or hereafter to be made 


For 14 years, for the ſole working or making of any new manufacture, 


to the firſt inventor, c. ſo as mot contrary to law, or miſchievous to 


the ſtate, or generally inconvenient. 


And, any grant to a city or corporation, or to any company, &c. 


of art, occupation, myſtery, &c. for the maintenance or ordering of 
trade; and letters patent made or to be made about printing, making 
of gunpowder, ordnance, ſhot, or of any office not decried by pro- 
clamation, ſhall be of the ſame effect, and no other, as if this act 
had not been made. | | 


And this act ſhall not extend to letters patent, grant, &c. about 


allom, or allom mines, or to the fellowſhip of hoaſtmen at Newcaſtle, 


about ſelling, &c. ſea-coal or pit-coal, &c. or to licences for keeping 
| taverns or ſelling wines, or the patent to Sir Robert Manſell =o 


making glaſs, or to Abraham Baker about ſmalt, or Lord Dudley about 


- caſt-works. 


Per tavo J. Sal. 447. 


So, there may be letters patent for 14 years to the firſt uſer within 
the kingdom, tho' he did not invent, but diſcovered it in foreign parts. 
. (B)-: . 
[Chancery governs itſelf by this rule, whether there is any act of 
parliament on which - the reſtriction is founded. Blanchard v. Hil, 


[Authors (and thoſe claiming under them) have property in their 
books, after publication, in perpetuity ; and they only have a right to 


multiply copies for ſale, and may maintain action againſt any. This 


is a common-law right, not taken away by ff. 8 Ann. c. 19. Per Mew 


field C. J. Aſeen J. and Willes J. contra Yates J. Millar v. Taylor, 
96.3. 4 B. M. 2303. . 1 

„[[ Writ of error was brought; but plaintiff, after aſſigning errors, 
ſuffered himſelf to be non-proſſed, and injunction in Chancery was 


The ſame doctrine was confirmed by decree in Chancery. Becket 
v. Donaldſon.) * „„ 5 1 x 

[But on appeal to the Houſe of Lords, this decree was reverſed; 
the doctrine now eſtabliſhed is, | 4 5 g 

5 authors or their aſſigns have not the ſole and excluſive copy- 
right in perpetuity. after having publiſhed ' their compoſitions; but 
by ff. 8 Ann. c. 19. have it for fourteen years from the publication, 
and then the right returns to the authors (if living) for other fourteen 


20885 0 ! | [N. B. 
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N. B. Previous to this judgment, the opinions of the judges 

' © were taken, and were as follows 8 
Five judges, viz. Smythe C. B. Aſten J. Willes J. Blackflone J. and 
| „ J. delivered their opinions: 

1. That 


at common law an author had the ſole right of firſt 
publiſhing, and might bring action againſt any who did it 
without his conſent; 2. That*the law did not take away ſuch 
right on his publiſhing, and that no perſon might then do it 
without his conſent . 3. But the author and his aſſigns had the 
ſole right in perpetuity ; 4. And that this action at common 
law is not taken away; 5. Nor this right any way impeached, 
reſtrained, or taken away by fat. 8 Aun. | 
With theſe five (it is ſaid) Lord Mansfield wis known to 
concur (tho' he did not ſpeak, it being very unuſual, from 
reaſons of delicacy, for a peer to ſupport his own judgs 
ment on an appeal to the Houſe of Lords). It may _ 
therefore be ſaid, there were ſix of the twelve judges 
unanimous on all theſe points = eh 
Two judges, viz. Gould J. and Nares J. were of the ſame opinion 
on the 1ſt, 2d, and 4th points, as to the common-law right. 
One judge, viz. De Grey C. J. was of the ſame opinion on the 
_ firſt point. 3 | | | . 
Two judges, viz. Adams B. and Perrott B. were of opinion on the 
firſt point, that the author had the ſole right of firſt publiſh- 
ing, but could not bring action againſt any but ſuch as had 
obtained the copy by fraud or violence. „ 
One judge, viz. Eyre B. was of a contrary opinion on this 1 
point, viz. that the author had no right even before publiſhing, 
and in all the reſt. | 
Four, viz. De Grey C. J. Adams B. Perrot B. and Eyre B. were 
of a contrary opinion on the 2d and 4th points, viz. that pub- 
liſhing took away the right. es 
And fix, wiz. De Grey C. J. Adams B. Gould J. Perrott B. Nares 
J. and Eyre B. were of a contrary opinion on the 3d and 5th 
points, viz. that the common-law right was taken away by 
„ : | 


1 [So, that of theſe fix, only two concurred. with each other 
x on all the five points, viz. Nares J. and Gould J. on one 
- 2 and Adams B. and Perrot B. on another, and 
228 | the opinions of the ſix were diverſified fix ſeveral ways.] 
An author, whoſe work is pirated before the expiration of twenty 
: eight years from the firſt publication of it, may maintain an action 
„ on the caſe for damages againſt the offending party, altho' the work 
of was not entred at Stationers Hall, and altho' it was firſt publiſhed 
A without the name of the author affixed. Beckford v. Hood, B. R. E. 
| 38 Geo. 3. 7 T. R. 620.] ?? | 
| [By flat. 15 G. 3. c. 53. the univerſities in England and Scotland, 
, and Eton, Weſtminſter, and Wincheſter colleges, may hold in perpe- 
tuity their copy-right in books given or bequeathed to them.] 
* The proprietor of a print, to entitle himſelf to the benefit of fat. 
u 8 Geo. 2. c. 13. muſt engrave and print his name, and the day of firſt 
ra publication, on it. Sayer v. Dicey, P. 10 G. 3. 3 Wilſ. Go.] 


[Bx flat. 17 G. 3. c. 57. proprietors of prints may bring action on 
Vor. VI. . 1 


W I RA P E. Ts | 
. the caſe, and recover damages and double coſts, againſt perſons. copy- 
TY ing their prints in the whole or in part, by varying, adding, or dimi- 
1 | niſhing, without conſent.) | ab 12 5 

3 IIn an action on this ſtatute by the proprietors, againſt the pirater 

of a print, it is not ef os produce the plate in evidence; one of 
the prints taken from it is ſufficient. Thompon v. Symonds, B. R. M. 

33 Ges. 3. 5 IT. R. 41. | | 
[A patent was granted to A. B. for a neu- invented method of uſing 

, an.old engine in a more beneficial manner than was befote known. 
> 'The ſpecification ſtated, that the method conſiſted of certain principles, 
and deſcribed the mode of applying thoſe principles to the purpoſes 
of the invention, and an act of parliament, reciting the patent to have 
been for the making and vending certain engines by him invented, ex- 
_ tended to A. B. for a longer term than 14 years the privilege of mal- 
Ang, conſtructing, and ſelling the ſaid engines. Du. Whether, under 
theſe circumſtances, the patent right was valid ? Boulton v. Bull, 
C. P. E. 35 Geo. 3. 2 H. Bl. 463. Hornblower v. Boulton, B. R. H. 
39 Ges. 3. 8 T. R. gz. determined the patent-right to be valid.] 
DLVide Patent (E).] : | 


D 5.) Reſtraint by Statute. 


[Atts of parliament, relating to trade in general, are public acts; 
but an act which relates to a certain trade only, is a private one. 
I Term Rep. I25.] - if | =" 
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(D 5.) J he have not ſerved asan apprentice.) So, by the „fi. 5 Eliz.4. 
none ſhall uſe a manual occupation, c. not then uſed by him, 
but then uſed within the realm, unleſs he ſhall be brought up therein 
_ _ Teven years, as an apprentice, nor ſet any to work in ſuch occupation, 
' unleſs he have been an apprentice, Qc. on pain to loſe for every de- 

fault 40s. for every month. 


—— — 


Who are within the flatute.} This ſtat. againſt exerciſing trades, 
without ſerving apprenticeſhip, extends to pariſhes as well as corpora- 
tions. Ball v. Cobus, J. 30 & 31 G. 2. 1 B. M. 366.] | 
And this ſtatute reſtrains the uſe of any trade without being an 
apprentice for feven years, which was then uſed, or is mentioned in 
the ſtatute. 8 Co. 129. 5. Sal. 611. | = | 

As, a draper. Hard. 54. 2 Keb. 403. R. Sti. 223. 
-  Jronmonger. R. Cro. Car. 316. | 

HSoap-maker. Hard. 54. | | 

Emife-haft-maker. bid. Tp | 
: Brewer. R. 8 Co. 129. b. 2 Cre. 178. 1 Rol. 10. Dub. 2 Bul. 
190. R. if it be in London. Pal. 5433. a | 
- Baker. R. Mo. 886. Hob. 183. 2 Rol. 376. 
Taylor. D. 1 Lev. 243. | 9 og 
4 Upholſterer. Dub. 1 Rol. 10. 2 Bul. 191. R. 1 Lev. 243 · Sal. 

11. 5 >. 

Point-maker. Cro. Car. 5 16. 

Spurrier. R. 2 Cro. 179. 

85 Tiler. 4 Med. 145. 

Fell- monger. Sal. 611. 

Barber. R. 1 Lev. 87. 2 Lev. 2c 6. 

Cook. 8 Co, 129. ö. . 
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of other qualifications, which by /ub/equent ſtatutes entitle perſons to 


" exerciſe that trade without apprenticeſhip ; but ſuch other qualifica- 
tion muſt be ſhewn by defendant, either by plea, or in evidence. 
Rex v. Pemberton, J. 33 & 34 G. 2. 2 B. M. 1035.1 


x . „ 


And a perſon cannot uſe a trade within the reſtraint of the ſtatute, * 
to which he does not ſerve as an apprentice for ſeven years; tho* he 


be a freeman of the city of London. R. 1 Sund. 311. 


Tho? he be an alien or denizen. R Hut. 13% -- N 
Tho he have ſerved as an apprentice to another trade. R. Sho. 266. 


Cent. 4 Leo. 9. 2 Bul. 190. 


Tho? ſhe was a widow to a tradeſman within the ſtatute; for that 
does not make her an apprentice. Noy, 5. Except where ſhe aſſiſted 
her huſband ſeven years. Carth. 163. | Dy OR 3 

Tho' he ſerved beyond ſea for ſeven years, if he was not bound by 
indenture. Per Holt, in Surry, 10 W. 3. Sal. 67. The book ſeems cant. 

Tho! he allege a cuſtom to excuſe him. Dub. Pal. 5ꝰ172ꝛ:t 

[But a man may exerciſe as many trades as he has worked at, or 
ſerved to, ſeyen years. 2 Wil. 168. 1 Bl. Rep. 233.] | 
| So, a perſon, not apprentice for ſeven years, cannot employ others 


who have ſerved ſeven years, in the exerciſing of the trade; for that 


is uſing of the trade. R. Sho. 241. 3 Mod. 315. Per three J. 
Dolb. cont. Sal. 610. Carth. 163. Ty | | 
[But one who advances a ſum of money in a trade, and becomes a 
partner, but does not meddle in the manual exerciſe of it, is not 
within the fatute 5 El.; tho' he never ſerved any appretiticeſhip. 
2 Wilſ. 40. 1 Bul. 6.) 8 8 
Nor, uſe the trade for himſelf. Per Holt, Carth. 163. Vide bet. 


(D6Js8* © 


Where, by the conſtitution of a corporation, a perſon who has 
ſerved a ſeven years' apprenticeſhip to a freeman reſiding in it, is en- 
titled to his freedom; and where, by a by-law, the indentures muſt be 


inrolled by the town-clerk within a limited time, an apprentice, who 
is bound to a freeman reſident only occaſionally, and whoſe ſervice is 


to be performed at another place, is not entitled to have his indents 
ures inrolled, nor will B. R. grant a mandamus to the town=clerk 
for that purpoſe. 2 T. R. 2. bf TN -, 5 
[A ſingle act of ſelling does not make a man a hawker, nor oblige 
him to have a licence. Rex v. Little, T. 31. G. 2. 1 B. M. 609.] 
[One licence is ſufficient for a perſon who travels with ſeveral 


horſes, tho' the intention of the legiſlature was evidently otherwiſe 


yet, by miſtake the word year is put for horſe, and the commiſſioners 


have always conformed to it. But ute, B. R. would give no opinion 


thereon. Rex. v. Robatham, P. 4 C. 3. 3 B. M. 1472. 
The linen manufacture of Scotland is tlie linen manufacture of this 

tingdom ; therefore native of Scotland, wholeſale dealer in Scateb linens, 

is not obliged to take out a licence to carry his linen from town to 


town, and expoſe them to ſale in a room by wholeſale only. Maxwell 


v. Meyer, P. 2 G. 3. 3 B. M. 1314.] „ 
[A journeyman is not liable to the penalty of 5 El. c. 4. Beach v. 
Turner, T. ꝙ G. 3. 4 B. M. 2449. Qu. Whether the maſter who em- 
ploys him is not liable. J } . 0 
Bb 2 | 1 T8. 
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5 kindictment on this ſtatute againſt a tanner needs not aver the want 
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y 17G. 3. c. 33. dyers in Middleſex, Eſſex, Surry, and Kent, may +» 
employ journeymen who have not ſeryed apprenticeſhips.) | 
[By 17 G. 3. c. 55. fo may all hatters.] . | 
[By flat. 18 G. 2. c. 33. carts in London may be drawn with three 
horſes, and the wheels of fix inches broad may be bound with iron, 
and the name of the owner ſhall be on every cart, on pain of 401. on 
the driver.] | 8 
[By 29 G. 3. c. 26. /. 16, 17. no hawker can expoſe goods to ſale in 
any part of a market-town, but the public market-place. Vide 4 T. R. 


273˙˙ 5 


(D6.) Who not.] But the ff. Elia. 4. does not extend to employ- 
nients which do not require {kill ; as, to a pippin-monger, or coſter- 
monger. R. 2 Bul. 190. 1 Rol. 10. Dub. Sal. 611. 1 Vent. 326. 
346. 2 Lev. 206. | | VVT 
Or, a hemp- dreſſer, wool-comber. R. Cro. Car. 499. Sal. 611. 
Gardener. 1 Vent. 326. 2 Bul. 191. 5 
So, he is not within the ſtatute, if he ſerved ſeven years as an ap- 
prentice, tho? never bound by indenture. Sal. 613. „„ 
[Or, if he ſerved part of the time as an apprentice, and the reſt as 
a journeyman. 3 Keb. 400. 5 „„ 
Or, ſerved ſeven years out of the kingdom, if bound by indenture. 
R. 1 Sal. 67. | | | 
If a wife has aſſiſted her huſband in his trade ſeven years, ſhe may 
uſe it after his death. Sho. 242. | e e . 
[If any man, as a maſter, has exerciſed a trade without interruption. 
for ſeven years, he is not liable to be ſued on 5 Eliz. c. 4. Per all 
the Fudges, French v. Adams, T. 3 G. 3. 2 Wilſ. 168.] 
I the maſter, to whom the apprentice ſerved, uſed ſuch trade, tho” 
another trade was his principal; as, if a mercer ſells hats, his ap- 
prentice ſhall uſe the trade of an hatter. Sho. 242. | 
So, it does not extend to him who uſes a trade for his private 
family; as, if he has in his houfe any one who acts as a brewer, 
| © baker, taylor, &c. for his private uſe. R. 8 Co. 129. b. R. 11 Co. 
3 54. a. Cro. Car. 499. Acc. Cartb. 163. | | 
So, the ſtatute does not abrogate the particular cuſtom of a town, 
| Sc.; as, that the widow of a trader ſhall uſe the trade of her huſband,. 
Dec. Carib. 163. 55 ay | 


D 7). Remedy againſt the offender.) By the ft. 5 Eliz. 4. all pe- 
nalties in that at, not otherwiſe diſpoſed of, ſhall be, one motety to 
the king, the other to ſuch as will ſue for the ſame in the queen's- 
courts of record, or before juſtices of oyer and terminer, or any other 
Juſtice, by action of debt, information, or otherwiſe ; and the ſaid 
Juſtices, or any two, (one being of the quorum,) and mayors, Wc. of 
corporations, may hear and determine all offences apainſt the faid 

ſtatute, on an indictment in the ſeſſions. of the peace, or an inform- 

ation, &c. "7 | 25 70 

Provided, all amerciaments, fines, forfeitures for any offences in 
this act, within a city or corporation, ſhall be levied, Cc. by ſuch 
perſon within the city, Sc. as ſhall be appointed. by the mayor, Sc. | 
to the uſe of the city, &c. in ſuch manner as any other amereiaments, 
Sc. have been uſed to be levied, Cc. by reaſon of any grant or char- 

ter, Ec. to the ſame city, &c.. | e, aue 


%, 


Ana therefore an indictment lies for uſing a trade contrary to the 


Ratute. - 
Or, debt, or information qui tam, Kc. [Vide Coup. 369. 15 


And an indictment or information lies in the ſeſſions of the city, 


borough, Cc. as well as of the county; tho by the Hf. 31 El. 5. ſuits 


for uſing an art wherein not brought up, Oc. ſhall be in the quarter 


ſeſſions of the peace, or aſſizes of the county where the offence com- 
mitted, or leet, c.; for it is added, and not elſewhere out of the ſaid 


county. R. 2 Keb. 403. R. Sal. 370. Mod. Ca. 220. 


And an information gui tam, & c. lies, tho' the forfeiture be given 


to the corporation; for that only ſhall be intended of the king's 
part. R. Cro. Car. 316. 

But debt does not lie upon this ſtatute in the courts of We eftminſtery 
unleſs. the offence was in Middleſex. R. Hob. 184. But Mo. 886. 


reports the. ſame caſe cont. Semb. acc. Sti. 223. "0 ide Action Upon $ 


Statute 


the court may take notice that it is an antient trade. 2 Rol. 376. 


If it be a trade named in the „. 5 El. 4. it ſhall be intended then 


uſed, tho not ſo alleged. 4 Med. 145, 6. 


Who may take or ſhall be bound apprentices, and how puniſhed or 


22 vide in Fuſtices of Peace, 7 53, Sc.) 


vide more concerning Trade, in Action on the Caſe for Deceigt, A , 3 
—By-Law, (B 3.—C 3. So Londen, (N 6, &c.)—Merchant.—Navi- 


gation, (I 1, Wc.) Prerogative, (D 38.)—Scotland, (D 7.) 


TRANSPOSITION OF WORDS. 
| Vide Parols, (A 21.) | 


TRAVERSE. 


Vide Indi ment (L). Fuftices of Peace, (D 13.)—Pleader, (G 1, Se. 


17, &c.)—Prerogative, (D 83, 84. OY (G). 


T RE AS O N. 
| Vide Admiralty, A. 2.)—Copyhold, (M 1.) —Forfeiture, (B 1 2, 3.— 


FJuſtices, Sc.—L 1, Cc. NI. X 1.—3 Y 4 lg of 


665 (B 2. Lac, * 28.)—T7; leere, (A 3.— 
(D 


TREASURE TROVE. 
| Vide Offer, (G g.)—Waife (G). 
TREASURER 
Lord High Treaſurer, 
Vid: Courtey (D 8. Fiuftices, (K f. Offer, (E 1.) 


Bb 3 
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80, lags indictment, Ec. is not ſufficient, if it * not allege that 
the trade was uſed, 5 El. R. Pal. 528. Sal. 611. Semb. cant. for 
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_ Treaſurer of a County. 

Vide Juſtices of Peace, (B 50.) 
TREES. 

Vide Biens (H). Copybold, (K 7.) 


« 
* * * 
. 25 7 * — —_ — 


TRESPASS. 
(A) Treſpaſs ; What ſhall be. 
(A 1.) To Goods and Chattels. 
Te erges is a wrong done to the perſon, to the goods an | 


chattels, or to the lands and tenements of another man. 
Treſpaſs to the perſon may be by menace, aſſault, battery, or may- 
| hem. Of which vide in Battery (A—B—C—D—E). 
Or, by falſe impriſonment. - "Of which vide in Impriſonment, (L 2.) 
It will be a treſpaſs done to another, if a man wrongfully takes the 
goods and chattels of another ; as, if he takes his horſe, ox, or other 
rattle, or live chattel. F. N. B. 87. M. 
I Treſpaſs lies for SONY, beating, and wounding Pon” s mare. 
| 8 452. 
So, if he takes his Sn „ or other dead chattel. 
As it lies de naui abductd. F. N. B. 87.1. 
So, if he takes cattle or goods that belong or have relation to 
another thing; as, it lics de pullis efpervor. ſiorum in tali boſs ſus 
nidiſican. F. N. B. 86. L. 
Of doves taken out of his dove-houſe. F. N. B. 88. J. 
De leporibus, phaſi ſanis, perdicibus, cuniculis, &c. in warrennd vel 
clauſo ſuo captis et ajportatis. F. N. B. 86. M. 87. A. | 
De feris in parco ſus captis et aſportatis. F. N. B. 87. A. 
But this ſeems to be by the %. W. 1. 20. 2 Rol. 550. J. 46. 
Of fiſh taken. 5 Co. 34. a. Playter. 
So, it lies de uxore abduf?d cum bonis viri. F. N. B. 89. O. 
Of a ſervant taken away, cum bonis magiſtri. 2 Rol. 551. . 34. 
So, it lies of charters taken, tho they concern the frechold or in- 
heritance. 
Of a bond or other writing taken. 2 Rol. 557. J. 40. 
So, it lies of 100 ſhillings of his Oy in pecunia numerata. 
Of timber. F. N. B. 3 
So, de catallis felon. taken by the ſheriff. 2 N. B. 91. 5 


Of goods wrecked taken before ſeizure. N. B. 
Of goods waived or ſtrayed, before i Bk . V 9 B. 91. B. 
[So, working an eſtray, altho' the original 8 was lawful. 

Oxley v. Watts, B. R. M. 26 Geo. 3. 1 J. R.12.] 

So, treſpaſs lies ſor an unlawful diſtreſs of goods. F. N. B. go. . 
For goods taken till he make fine, releaſe, &c. F. N. B. 87. C. 
For goods deſtroyed; as, a mill- ſtone broken. F. N. B. 88. 5 


| 455 be . , " 1 


Sheep tas by a dog, ita cad dereriorat. ant. F. N. B. 89. E 
| 3 driven ita quod interierunt. F. N. B. 89. L. 
Of hay or other goods burnt, F. N. B. 88. N. 

Veſtment ſpoiled by throwing wine upon it. R. Noy, 48. 


(A 2.) To Lands and Temementh, ON 


It will be a treſpaſs, if a man wrongfully enters the houſe, lands, 
or tenements of another without his couſent z and therefore n 
lies de domo ö ſud fractd. F. N. B. 87. D. 

For entring meſſuagium frve tenementum. Vice v. Burton, H. 4 6. 2. 
Str. 891. 

*-De claus hw tutti? F. N. B. 88. K. 91. J. Y 
| So, a treſpaſs may be to lands or tenements by entry into his poſ- 

ſeſſion. F. N. B. 92. A. B. 2 Rol. 555. K. 55 

By 2 down, ſpoiling, eating, Se. his hay or corn. E. N. B. 
87. G. 88 LEY | 

De cutting down trees, c. F.N. B. 87. G. 

By hunting in his cloſe. F. N. B. 87.4 _ 

By breaking ditches or hedges. F. N. B. go. K. 

By throwing down or ring the ſetting up of his fold. F.N. B. 

1. H. 

F By breaking up a pond. F. N. B. 87. J. 
So, if a man enters and does damage to another, tho? he does not 
keep the poſſeſſion ; as, treſpaſs lies guure domum vel clauſum fregit. 

So, treſpaſs lies for a wrong to lands contrary to a truſt repoſed 
in him; as, if a leflee at will cuts down timber, or commits voluntary 
waſte, Co. L.57. a: R. Sav. 84. 

So, treſpaſs lies for a wrong to his liberty or privilege i in land; z as, 
quare warrennam ipſius A. intravit, & fine licentid Jugavit, et lepores, 
cuniculos, phaſianos, ſeu perdices cepit et aſportavii, F. N. B. 86. M. 

uod ſeparalem vel liberam piſcariam ſuam fregit, et piſcatus 50 &c. 
R. Shin. 342. 4 Mad. 186. F. N. B. 87. G. Vide Piſcary 
lf, a perſon keeps goods diſtrained in the houſe longer ia the 
time directed, he is a treſpaſſer for the reſt of the time, Grin v. 
Scott, M. 13 6 Str. 717. £4. Raym. 1424. 5 


(A 3.) General Wrong. 


So, treſpaſs lies for a general wrong to another; as, if a man takes 
the ſerrant of another out of his ſervice, and keeps him. X. 2 Kol. 
556. J. 15. F. N. B. 91. J. 
If A. reſcues a man out of the hands of an officer who arreſted 
him for me; for he was my ſervant for ſuch purpoſe. R. 2 Rel. 5 56. 
. 25. Hob. 10. 
If he builds a, tolbooth upon my land, without ſaying, claifun | 
fregit. R. 2 Cre. 122. 
So, if a miller takes toll of him, who ought to be free of toll; 
for it is tantamount to having taken his corn. 2 Rol. 556, J. 10. 
If he beats the ſervant of him who ought to have toll, and obſtructs 
his taking of toll. R. 2 Cre. 122. 
| So, treſpaſs lies for taking a ſon and heir and marrying him, or a 
daughter and heireſs. F. N. B. o. H. 
Of a canon or monk out of a religious houſe. E. N. B. go, G. 
Of a W taken | in war, or of a villein. F. N. B. 68, A.gi. E. 
B b 4 
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(B) By whom it lies. 
TH 1.) Treſpaſs quare Clauſum fregit. . 
T REST Ass, quare domum, or clauſum fregit, lies by him who has 


the poſſeſſion of an eſtate of freehold or inheritance, or by leaſe 


for years, or at will. 2 Rel. 551. J. 47. 54. Vide pot. (C 1.— ). 


So, tenant at will may have treſpaſs againſt him who ouſts him. 


Semb. 2 Rol. 5 5 1. 1. 45. 


So, tenant by ſufferance may maintain treſpaſs againſt a ſtranger. ; 


1 


— 


2 Kal. 1 . | | 
e owner of the ſoil, for erecting a ſtall in a market. Mayor 
of Northampton v. Ward, M. 19 G. 2. Str. 1238. Wilſon, 10). 


\ So, it lies by him who has only veſturam terre. Co. L. 4. b. R. 
o. 303. | 


CA. demiſed to B. the milk of 22 cows to be provided by A., and 


to be fed at Als expence on certain cloſes belonging to A.; A. cove- 


nanting that B. might turn out a mare, and that no other cattle ſhould 


be depaſtured there: it was holden that the ſeparate herbage and 
feeding of thoſe cloſes paſſed to B., and that B. might maintain treſ- 
paſs againſt any one infringing his right. Burt v. Moore, B. R. T. 


33 Ges. 3. 5 T. R. 329. 

Or, herbagium terre. Co. L. 4. 5. 2 Rol. 549. J. 20. Dy. 285. 
Cont. 3 Les 213. R. acc. Cro. El. 421. | 2 
So, by a leſſee of the paſture of ſuch a cloſe. R. 2 Rel. 549. J. 25. 


No. 302. 8 


By a grantee of underwood, tho' the ſoil does not thereby paſs. 
R. Cro. El. 413. Mo. 355. 7 "x 8 
By a grantee or leſſee of the king de exitibus of one outlawed. 
3 Leo. 213. Mo. 302. e | 
But a commoner ſhall not have treſpaſs quare clauſum fregit. Cra. 
Nor, he who has a warren in land. Bid. | 
[But it Nes by a freehold-tenant in a manor, for digging turf in his 
turbary, where he has an excluſive right to the turf, tho' not to the 


feeding on it; not if he had only common of turbary. Wilſon v. 


Mackreth,” H. 6 G. 3. 3 B. M. 1824.) 


(B 2.) What ſhall be a ſufficient Poſſeſſion. 


If a man has poſſeſſion only as leſſee for years, or at will, it is ſuf- 
ficient to maintain treſpaſs againſt a wrong-doer, 2 Rol. 551. J. 47. 
54. Vide ante, (B 1.) | RY. 1 55 

So, if a ſtranger does a treſpaſs to a leſſee at will, which prejudices 
the land, the leſſor may have treſpaſs againſt him for the damage to 
ra land; for the poſſeſſion of the leſſee is his poſſe ſſion. 2 Rol. 551- 
L 49 - 1 G2 
' Bo, if a leſſee at will commits voluntary waſte, the leſſor may main- 
tain treſpaſs againſt him; for that amounts to a determination of the 
will. Co. L. 57. a. 1 Kol. 860. J. 50, | 


If he dies, and his heir enters, the leflor ſhall have treſpaſs againſt 
him before entry. Co. L. 62. 5. Cart. 56, 7. | | | 


So, a copyholder who is only tenant at will ſhall have treſpaſs for 
trees cut upon his land. 2 Re. 551. l. 50. ©” tho 
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entry; for the firſt entry; for the diſſeiſee was then in poſſeſſion. 
2 Kol. 553. J. 50. Co. 257. 4. 1 1 
S8o, if his eſtate determines, whereby he cannot re-enter; as, if 
he was tenant pur auer, vie, &c. he ſhall have treſpaſs for the whole 
time with a continuands againſt the diſſeiſor. 2 Rol. 5 50. J. 15. 20. 


So, if a diſſeiſee re-enters, he ſhall afterwards have treſpaſs againſt 
the diſſeiſor with a continuando for the whole time of his poſſeſſion, 


2 Kol. 5 50. J. 10. 554. J. 35. Co. L. 257.0 | 
Or, againſt a, ſtranger for a treſpaſs done during the diſſeiſin; for 


by re-entry he reveſts the poſſeſſion in himſelf ab initio. 2 Rol. 55 4. 


J. 30. 5 5 pt 
50, againſt a leſſee, donee, or feoffee of the diſſeiſor. R. 2 Rok 


554. J. 45. Cont. 11 Co. 51. R. Mo. 461. 5 
If a man ſells his land, he ſhall have treſpaſs for a wrong done be- 


fore. 2 Rol. 569. J. 20. 
„ 1 (B 3.) What not. 


But a plaintiff cannot maintain treſpaſs guare clauſum fregit, if he 


has not actual poſſeſſion, tho? he has the freehold in law; as, an heir 


ſhall not have treſpaſs againſt an abator. 2 Rol. 553. I. 45. * 
[Or, unleſs he has the excluſive poſſeſhon ; and therefore it will no 


lie for entring into a pew z becauſe the poſſeſſion of the church is in 


* 


the par ſon. 1 T. X. 430. ] 
If a wife, tenant for life, leaſes for years and dies, the reverſioner 


ſhall not have treſpaſs againſt the leſſee before entry. 
Nor, the hein, if an huſband, ſeiſed in right of his wife, leaſes, and 


then the wife dies. 2 Rol. 5 5 2. l. 3. | 
So, if the heir enters upon an abator, he ſhall not have treſpaſs 


againſt him, for the wrong before. 2 Rol. 554. J. 17. 


So, a diſſeiſee ſhall not have treſpaſs againſt a diſſeiſor for the con- 


tinuance in poſſeſſion, before his re-entry, except when his eſtate is 
determined, ſo that he cannot re-enter. 2 Rol. 550. J. J. 553. J. 52. 
Tho' his entry be tolled by his own act. 2 Rol. 550. I. 25. 30. 
8o, before re- entry a diſſeiſee ſhall not have treſpaſs againſt A. for 
a wrong done after the diſſeiſin. 2 Rol. 554. JI. 2. 
So, a bargainee ſhall not have treſpaſs before entry, tho? the poſ- 
ſeſſion is transferred to him by the ſtatute. Cart. 66. 


(B 4.) What ſufficient for Goods. 


So, not only he who has the property, but alſo he who has the 
E of goods, ſhall maintain treſpaſs for the goods; as, if a man 
cattle to agiſt, he ſhall have treſpaſs againſt him who takes them. 

2 Kal. 55 1. J. 25. | | Hate 


So, a leſſee of cattle for a year, for compoſting his land, ſhall have | 


treſpaſs againſt a ſtranger. 2 Rol. 551. /.20. » 
2 _ the leſſor himſelf, if he takes the cattle within the year. 

2 Kal. 551. J. 22. 1 . N 1 | 
So, a bailee of goods awarded. 2 Rol. 55 1. J. 31. | 


20 H. 7. 1. 4. So, 


93 


IR Sr ASS... 
So, an intruder upon the king's poſſeſſion may maintain treſpaſs. 


Is a difſeiſe ſhall have treſpaſs againſt a diſſeiſor, without re- 


80, a bailee of goods pledged to him, if a ſtranger takes them. 


— 


"$6, if- a ftray in the manor 4 B. be taken within a year, by "4 


ſtranger, B. ſhall have treſpaſs. 20 H. J. 1. 
| © So, if a man takes the goods of B. who afterwards grants them to 
another, yet B. after the grant ſhall have treſpaſs for them. 2 Ro. 


557. J. 5 2. 


[To entitle a man to bring treſpaſs, he muſt, at the time who the 
act was done, which conſtitutes the treſpaſs, either have the agu 


13 in him, of the thing which is the object of the treſpaſs; or 
he muſt have a conſtruftive poſſeſſion in reſpect of the right being 


actually veſted in him; as, in the caſe of an eſtray or wreck, before 


ſeizure by the lord. 1 T. R. 480.]- 
[So, the executor has a confirufive poſſeſſion ken the teſtator's 


death. 16:d.] 
But treſpaſs will not lhe, by the aſſignees oſ a bankrupt, againſt a 


ſneriff for taking the goods of a bankrupt in execution after an act of 


bankruptcy, and before the iſſuing of the commiſſion, and after a pro- 
viſional affignment, and notice from the proviſional aſſignees not to 


„„ - 
LA. having let his houſe ready furniſhed to B. „cannot maintain 2 


paſs againſt the ſheriff for taking the furniture under an execution 


againſt B.; tho' notice were given that the goods belonged to A., 
A. not having the poſſeſſion, trover was the proper action. V. dv. 


Macauley, B. R. M. 32 Geo. 3. 4 J. K. 489. 
If a man ſells goods at London to A. in York, A. ſhall hs treſpaſs 


before actual taking; for the poſſeſſion is immediately in him. 


Latch, 214. 
805 an executor ſhall have treſpaſs for the goods of his teſtator, 
tho” he does not ſay that they were taken out of his cuſtody ; for the 


| poſſeſſion upon the death of his teſtator is veſted in him. or s J. 


2 Cro. 113. 

So, treſpaſs lies for goods taken after delivery by 1 2 Ro.. 
569. J. 17. 

Or, after retaking by the owner. 2 Rol. 569. J 24 

Or, after his leaſe, or intereſt, determined. 2 Rol. 569. I. 30. 


If treſpaſs be done to A in the hands of a bailee, treſpaſs lies 


by the bailee. 2 Rol. 551. J. 31. 
And alſo by the — and he, who firſt recovers, ſhall have the 


damages. 2 Rol. 569. J. 22. 
So, treſpaſs lies by a ſheriff for taking goods in his 12045 upon ex- 


ecution before ſale. | 
Tho! the taking be by the defendant himſelf againſt whom the ex- 


ecution was. R. Cro. El. 639. 
So, treſpaſs lies for the maſter of a ſhip, who had the poſſeſion 


and was taken for the, voyage, for a detainer of it. R. 1 Sal. 11. 
So, treſpaſs lies for goods taken ; tho a are afterwards altered 


in NEW. 
| (B 5.) Gen Treſpaſs; 3 by whom it lies, 


80, treſpaſs lies by the party to whom the wrong is done. 
[Treſpaſs and falſe impriſonment lies in England, by a native of 
Minorca againſt the governor of that iſland, for an Jury of that na- 


ture committed there. Cowp. 476. 


[So, by one hurt by the accidental going off of a gun. Under uu 5 


0 Heu, T. 10 Ges. Str. 596.] Tho 


* 


% 


' Tho! the damage to him be only by conſequence z as, it lies by an 
huſband alone for the battery or threatening of his wife, per quod con- 
fortium amiſit, or negotia infecta reman., & c. Vide in Battery (A). 


[So, A. throws à ſquib among the people at a market, it lights 


near B. who throws it from him, C. does the ſame, and it ſtrikes D. 


frone J. contra, Scott v. Shepherd, P. 13 Geo. 3. 3 Will. 403. 2 Bl. 
Rep. 892.] | | 


furiouſly, that it was driven with great force againſt the plafntiff's 

carriage, and overturned and damaged it. Day v. Edwards, B. R. 

T. 34 Geo. 3. 5 I. R. 648. | | „„ 

| [Treſpaſs, and not caſe, lies for a ſervant's wilfully driving againſt 

and injuring another's-carriage, Savignac v. Roome, B. R. M. 35 G. 3. 
6 J. K. 125. 1 


Morley v. Gai ford, C. P. E. 35 Geo. 3. 2 H. Bl. Rep. 442. 
[If A. wilfully run his veſſel againſt B. 's, and damage enſue, B. 
may bring treſpaſs; but, if A. ſo negligently ſteer his veſſel that it runs 


E. 39 Geo. 3. 8 I. R. 188. 
So, it lies for the battery of a ſervant, per quod ſervitium amiſit. 


after the death of the ſervant. 2 Rol. 568. J. 42. | 

By an huſband after the death of his wife, for taking away his wife 
with the goods of her huſband. 2 Rel. 569. J. 12. 85 

Or, after a divorce. 2 Kel. 569. J. 10. h 


own inclination, a ſovereign, independent, and abſolute foreign prince, 
to impriſon the plaintiff. 2 Bl. Rep. 1055. | 
[By a woman for an aſſault by defendant to whom ſhe was married, 
if ſhe proves a former marriage to one alive at the time of ſecond 
marriage. Weſtvrozke v. Strutville, H. 4 Geo. Str. 79.] | 


treſpaſs for a prejudice to the property of the teſtator. Vide in Ad- 
miniſtration, (B 13.) 5 | EI 55 
And by the ,. 25 Ed. 3. 5. the executor of an executor. 
But treſpaſs does not lie for a battery, c. to the perſon of a teſta- 
tor, by his executor or adminiſtrator. Vide Adminiſtration, (B 13.) 


the wife; for ſhe muſt join. 2 Rol. 568. J. 50. 


Ray. 259. Mont. & Atkins cont. | | | 
Or, the impriſonment of a ſon or daughter. R. Cro. El. 770. 
| [Where a juſtice of the peace maliciouſly grants a warrant againſt 
another, without any information, upon a eee charge of felony, 
treſpaſs lies againſt him. Morgan v. Hughes, B. R. H. 28 Geo. 3. 
of 21. n,! | 55 
N- [And treſpaſs is the only remedy. Bid. 


(If A., having been robbed, ſuſpect B. to be guilty, and take and 
3 


1 deliver him into the charge of a conſtable preſent, if innocent, 


may 
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and puts out his eye. D. has treſpaſs pi et armis againſt 4. Black. 


[Treſpaſs vi et armis lies againſt a defendant for driving his cart ſq | 


An action on the caſe, and not an action of treſpaſs, is the proper - 
remedy for an injury done to the plaintiff's carriage by the ſervant' of 
the defendant's negligently driving his maſter's carriage againſt it. 


foul of B. s, then caſe is the proper action. Oglev. Barnes, B. R. 


So, it lies by a maſter for the battery of his ſervant, per quod, &c. 


IIt lies for procuring by awe, fear, and influence, contrary to his- 
| So, by the /f. 4 Ed. 3. 7. an executor or adminiftrator ſhall have 


Nor, by an huſband after the death of his wife, for a battery to 
Nor, by a father for the battery of his ſon. Cro. El. 55, R. 


re TRESPASS. 
may maintain treſpaſs againſt A. Stonehouſe v. Elhott, ” R. T. 
35 Geo. 3: 6 Z. R. 315. Vide ſupra, Impriſonment, (H 8. 7 
Nor, for taking away any ſon or daughter, who is not an heir. R. 
Cro. El. 770. Vide in Guardian, (H 5.) 
So, if a m_ be done to ſeveral at the ſame time, treſpaſs lies for 
each ſeverally, for the wrong to him; for treſpaſs is ſeveral in its 
nature. 3 Lev. 354. | 


40) Againſt whom it lies. 
4c I.) Treſpaſs Duare Clauſum fregit.” | 
Fe lies againſt him who does the treſpaſs, and all aiding, 


N for there is no acceſſary, but all are principals in treſpaſs. 


S5, treſpaſs lies againſt each ſeverally, where many do a * . 


For it is joint and ſeveral in its nature. 
So, againſt A. ſimul cum diverſes aliis 3 R. 1 Leo. 41. 2 


Or, againſt A. mul cum B. & C. R. cont. by common law; but it 


ſhall be aided as form after a verdict. 1 Leo. 411. 3 Leo. 77. 

So, againſt all who procure or command it. 4 Int. 317. 

Or, againſt him who afterwards aſſents to a treſpaſs done for his 
uſe or benefit, tho' not privy at the time of doing it. 4 If. 317. 

So, if he aſſents to the att of his ſervant in ſeizing goods, he wil 
be a treſpaſſer for miſuſing of the goods in ſeizure, tho? not privy to 
the miſuſage. R. Lane, go. . 

| Ho, treſpaſs, for a battery in tic his wife, lies againſt the 
wife and. others; ; for ſhe may be aſſenting. 2 Ret. 553. 35. Bra. 


e, 2. 
| E it lies againſt. A., who comes in aid of H., tho he does nothing, | 


2 Kal. $55. J. 7. 
Ox, if he commands B. to do, tho' he be not preſent. 2 Kol. 55 5. 


J. 10. 

So, treſpaſs lies againſt A. if his wife puts his cattle into the land 
of another. 2 Rol, 553. J. 30. 

If the ſheriff, by his order, takes in execution the goods of 2 
ſtranger. 2 No. 553. J. 5. 10. 

But if a ſervant puts the cattle of his 8 without his privity, 
into the land of another, treſpaſs lies againſt the ſervant, and not 
againſt the maſter. 2 Rol. 553. I. 25. 

If the bailiff of a franchiſe <A the goods of a ſtranger in execution, 
treſpaſs lies _ him, not againſt 2 ſheriff. 2 Rol. 5 5 2. J. 40. 

So, if the bailiff of a ſheriff detains in cuſtody after a ſuperſedean, 
2 lies againſt him, and not againſt the ſheriff. R. 2 Kol. 552. 


lot treſpaſs will lie a gait the. if his — take the goods 
of A. on a fi. fa. againſt t thoſe of Fa _—_ b 
So, if the ſheriff takes a furnace, &c. Fred — the freehold, treſ⸗ 

als lies againſt him, but not againſt the party, tho' it is delivered to 
im. R. 2 Rol. 556. J. 50. 

| $0, if the ſheriff does not return his writ, Qc. treſpaſs lies againſt 

him, but not againſt the party, or bailiff. Yide Return, (F 1.) | 

So, if a man receives him who has done a treſpaſs, knowing him 

/ to have done ſo, he is no  treſpaſſer, 
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n, 
lies againſt him; as, if a ſheriff or bailiff takes the goods of one in- 
| ſtead of another. 2 Rol. 552. J. 17. 22. 1 . 
Or, arreſts A. inſtead of B. 2 Rol. 552. J. 25. | . 
Or, attaches 4. by the goods of B. or of his maſter. 2 Rol. 55 2. 
= 5 b | Ei 
Tho' it be by the ſhewing of the party to the ſuit. 2 Rol. 552. 


. PD | 


If an executor cancels an obligation of his teſtator to A. which he 
finds, ſuppoſing that it is cancelled. R. 2 Rol. 563. l. 45. | 
Il, a man's cattle eſcape into the land of another, againſt his will. 
2 Rel. 568. . 18. „ b 
So, if the cattle of him in reverſion after the death of ceſtuy que vie, 
&c. trefpaſs on the corn of tenant for life againſt the will of the 
owner. R. 2 Rol. 568. J. 20. . . 
go, treſpaſs lies againſt A., if cattle in his cuſtody do a treſpaſs. 
2 Kal. 546. J. 20. | | . | 
Or, againſt the owner of the cattle at election. 2 Rel. 546. J. 20. 
[Treſpaſs lies againſt tenant in poſſeſſion, after judgment againſt the 
caſual ejector for the meſne profits, from the time he has notice of 
leflor's title, tho he lets judgment go by default, and his name does 
not appear in the record of judgment againſt cafual ejector. R. by 
' all the Judges, 2 Wilſ. 115.1 | 
[If a man has apprentices, and puts them in cuſtody in a lockup- 
houſe, and they complain to quarter-ſeſſions of being ill-uſed, c. 
and their fear of being ſold to Guinea, and the court diſcharges them, 
IV. lieutenant of a man of war agrees with them to ſerve, and gives 
A. money to keep them that night, and next morning ſends preſs-gang 
for them, with a note to 4. to deliver them, which he does, taking a 
receipt; treſpaſs vi et armis lies againſt V. for he ſent force. Reavely 
v, Mainwaring, H. 2 Geo. 3. 3 B. M. 1306.] | 
But treſpaſs does not lie againſt a man not conſenting or aiding to 
it; as, if A. ſtrikes an horfe upon which B. is riding, whereby he 
throws down another, treſpaſs does not lie againſt B. Sal. 637, 8. 
[So, treſpaſs does not lie againſt a pound-keeper merely for re- 
ceiving cattle, tho' the taking was tortious; for he is bound to keep 
whatever is brought to him. Otherwiſe, if he go beyond his duty, 
and afſent to the treſpaſs. Comp. 476.] | „ 
80, treſpaſs does not lie againſt a lord, becauſe his diſtreſs is un- 
reaſonable, or carried into another county; for by the f. Marl. 4. 
Na puniatur per redemptionem ; but there thall be an action upon that 
ſtatute. 2 Inft. 105, 106. ; | iS 
Nor, by the equity of the ſtatute by a leſſee for years againſt the 
leſſor. 20 Ed. 4. 2, 3. R. Dal. 3. : | 55 
Yet, it lies, if the leſſor ſpoils, or deſtroys the goods. 20 Ed. 4. 
3. as, | | 4 
[The court will not join declarations againſt ſeparate perſons, on 
m affidavit that the treſpaſs, if any, was committed by all jointly 3 ; 
for that would deprive the plaintiff of the benefit of the evidence of 
one againſt the other, Bayley v. Raby, P. 7 Geo. Str. 430.] 
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_ 1 8 TRESPASS. . 
02. What Act makes a Man a Treſpaſſer ab "TY 7 


So, if a man has an authority or licence given him by law, and he | 
abuſes it by misfeaſance, he ſhall be a treſpaſſer ob initio; as, if a man 


who takes a diſtreſs, works, or kills it. 8 Co. 146. Vide in Di Ver, Is 


D6.) 

; [If an officer attach goods, and continue poſſeſſion of the ba dr 

keep the goods therein for a long and unreaſonable time, without re- 

moving them to. a place for as cuſtody, he is a treſpaſſer ab initio. 

2 Bl. Rep. 1218.) 

If a leſſor, who enters to view if waſte be done, damages the e houſe. | 
2 Rol. 561. J. 27. | | 
Or, ſtays there all night. 2 Rol. 561. 4. 27. 

3 : commoner enters to view his cattle, and cuts down trees, 22 

8 Co. 146. 5. 

If a purveyor, who takes my cattle for the king 8 heal ſells them. 

2 Kol. 561. J. 29. | 

If a ſearcher unpacks ſtuffs, and puts them in the dirt, whereby 

they are damaged. R. 2 Rol. 561. I. 30. Lane, go. 

So, if his ſervant, or aſſiſtant, does it, without his direction. 

2 Ral. 563. J. 5. Lane, go. | 
If a man enters a tavern, and continues there all night againſt the 

will of the taverner. 2 Rol. 561. J. 35. 

. If a man will impark goods diſtrained after amends tendred. 

2 Kal. 561. J. 45. Semb. cont.” 8 Co. 146. b. 

If a man converts a hog taken damage-feafant. Dye v. Leather- - 
dale, M. 10 Geo. 3. 3-Wil. 20.] | 
If the lord of a manor works a ſtray withit the year. R. 2 Rol. 

562. J. 15. Vide in Waife (F). | 
[Altho? the original taken be admitted to be lawful. 1 T: . 1 
Or, the lord of a fair or market works an horſe diſtrained for toll. 

2 Rol. 562. J. 20. 

So, if the bailiffs of a town who by cuſtom ſeize an hide, Sor non- 
payment of a cuſtomary duty for hides of all oxen killed and ſold 
within the town, tan it, to prevent putrefaction. R. 2 Rol. 562. 

J. 2 | 

80, if the ſheriff does not return a writ where he ought, or makes 

a falſe return. 2 Rol. 563. J. 15. 20. Vide in Retorn, (F I, c.) 

If a ſheriff, or any in his aid, makes replevin after a claim of pro- 

notified to him by the owner. R. Mod. Ca. 68. 139. 
rei an eſcheator takes the goods of one outlawed after a writ de non 

malgſtando ſhewn to him. 3 H. 7.1. 

o, if a man abuſes a truſt or confidence repoſed in im, he will 
be a treſpaſſer ab initio; as, if leſſee at will commits voluntary waſt, 
by throwing down an houſe, cutting down trees, &c. Co. L. 57. a. 
5 Co. 13. 5. 2 Kol. 555. l. ult. R. Mo. 248. 

If a ſhepherd kills ſheep committed to his care. Co. L. 57. 

255 for a ſpecial purpoſe; as, to plough or dung his land. 2 Rol. 

fo... 

; 5 a 3 or aſſiſtant, e to ſell oods in a ſhop, em- 
bezales them to his own uſc. R. 1 Leo. 87. K. Mo. 248. 

So, if a man has colour of an authority, and afterwards it is va- 


cated and declared to be null, he will be a tre {paſſer ab initio; as, if 
a man 


$56. J. 52. | | 
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. . 5 5 „ | ; 
2 man obtains judgment irregularly, and afterwards takes out ex- 
ecution, the party (tho? not the officer) will be a treſpaſſer, if the 
judgment be vacated. R. 1 Lev. 95. but Twiſd. dub, © © 
So, if a man has an authority given by ſtatute, and does not pur- 
ſue, or abuſes his power; as, if a man having authority by the f. 
2 I. A. to ſell a diſtreſs for rent, if it be not replevied within five 
days after notice, c. ſells it without notice given. Adm. 4 Mod. 391. 
[If a man puts cattle, which he impounded damage feaſant, into 
the next pound which happens to be in another county, it does not 
make him a treſpaſſer, but he is ſubject to the penalty of „f. 10 2. 
M. c. 12. Gimbart v. Pelah, T. 21 Geo. 2. Str. 1272.) _ ha 
[Beaſts dying after put in the pound, does not make a man treſ- 


paſſer ab initio; but caſe will lie. Gates v. Payley, T. 6 Geo. 3. 
2 Vill. 313. J . De Nv 


0D) When Treſpaſs does not lie. > 85 
UT a man ſhall not be charged in treſpaſs for goods which he had 


by the delivery of the party himſelf, except where by a wrong- 
ful a 


he makes himſelf a treſpaſſer ab initio ; as, if A. delivers goods 
to B. for cuſtody, who afterwards will not re-deliver them, treſpaſs. 
does not lie againſt B. 2 Rol. 5 5 5. l. 27. 40. EE 
[Treſpaſs does not lie where an inclofure-aCt gave the commiſſion- 
ers power to ſet out and make roads, &c. and directed that the ex- 
pences of making and repairing thoſe roads and all other expences, 
ſhould be borne by the proprietors in certain proportions, to be 
aſcertained by the coramiſſioners in one general rate; and then gave an 
appeal to the ſeſſions where the parties thought, themſelves aggrieved 
but the party thinking himſelf aggrieved muſt appeal to the ſeſſions. 
Bonnell v. Beighton, B. R. E. 33 Geo. 3. 5 I. R. 182.) | 


So, if A. permits his goods to remain with B. for his own uſe, and | 


B. delivers them to C. to carry to another place, treſpaſs does not lie 
by A. againſt C. 2 Rel. 555. J. 35. | | 7; 
Nor, for goods which come to him by authority in law. 2 Rel. 
555. J. 43. Vide ante, (C 2.) 5 | 5 N 
As, if A. takes goods by delivery of the ſheriff upon a replevin. 

2 Rol. 555. I. 45. 565. J. 45. „ 
Or, takes them upon an execution, tho' it be not regularly made. 
2 Ru. 486. l. 8 %“. | . * | 
Upon a ſale. R. 2 Rol. 556. l. 52. | , 
If a conſtable takes goods waived for the uſe of the owner, tho? he 
afterwards refuſes to deliver them to him, treſpaſs does not lie, but 
detinue. R. 2 Kol. 555. I. 50. 561. J. 40. | 
Nor, for goods which a man takes only for ſecurity for the uſe of 
the owner; as, if goods are thrown by tempeſt into the ſea, and a 


ſtranger takes'them, and delivers them to the ſervant of the owner for 


2 Rol. 555. I. 47. | | 
So, the maſter of a barge in a tempeſt may throw goods into the 


fea for the ſafety of the paſſengers. N. 2 Rol. 567. J. 5. 


Nor, for goods which a man has lawfully, tho' the poſſeſſion of 
im from whom he had them was wrongful; as, if A. takes the horſe 
of another and ſells him to B. , treſpaſs does not lie againſt B. 2 Rel. 


80, 
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So, if a man has Heence or authority from the plaintiff himſelf, 
' treſpaſs does not lie againſt him, tho' he abuſes his licence by miſ- 
feaſance. R. 8 Co. 146. b. 

So, if a man has licence or quthority by law, and afterwards does 
not do what he ought, treſpaſs does not lie againſt him; for non- 
© feaſance does not make him a treſpaſſer ab initio. R. 8 Co. 146. b. 

As, if after a diftreſs, the rent or ſufficient amends are tendred, 
treſpaſs does not lie; tho? the party refuſes delivery of the goods diſ- 

tiained. 8 Co. 146. . 

¶Treſpaſs does not lie againſt exciſc-officers who enter into a per- 
ſon's houſe by virtue of a legal warrant to ſearch for ſmuggled goods, 
tho* none be found; but aſe lies for maliciouſly obtaining or ex- 

ecuting the warrant. 1 T. R. 

Nor, for taking exceſſtve diſtrels; ; but a ſpecial action on the ſtatute = 
of Marlbridge. Lynne v. Moody, M. 3 Geo. 2. Str. 851. Hutchins v. 

Chambers, P. 31 Geo. 2. 1 B. MH. 579.] a 

[Unleſs the diſtreſs is of gold or ſilver, which are of a certain 
known value, and even the meaſure of the value of other things. 
Moir v. Munday, H. 28 Geo. 2. cited in Hutchins v. Chambers, ſupra.] 

If a man comes into a tavern, or common inn, on afterwards re- 
fuſes paying for wine. R. 8 Co. 146. 6. | 

If a ſheriff after an arreſt refuſes bail. R., 2 Rol. FO J. 50. 562. 
J. 10. Cro. Car. 196. Vide Bail, (K 6.) | 

So, treſpaſs quare clauſum fregit, or general treſpaſs, does not lie 
where damage is done to a privilege or liberty which a man has in 
the ſoil of another; but he may have an action upon the caſe z as, a 
commoner. ſhall not have treſpaſs for damage to the ſoil or graſs 
FVideen Common (H—T). 

So, if a man has a free warren in the land of B., he ſhall not hive 
treſpaſs, for that /atibula libere warrenne ſue pro oftravit, &c. ber quod 
cuniculi, &c. interierunt. R. 2 Rol. 550. I. 45. 

So, treſpaſs does not lie, where the damage accrues to the goods 
by his own neglect or default; as, if A. gives licence to B. to put 
hay, Ec. upon his land till it can be ſold, and afterwards leaſes the 
land to C., treſpaſs does not lie by B. if his hay be conſumed by the 
cattle of C.; for he ought to ſecure the hay at his peril. R. 2 Rol. 
143. 152. 

$o, 3 does not lie, where the act is not againſt the peace, or 
wrongful, but the effect of cunning or contrivance; as, if a man pro- 
cures the ſervant of another to go out of his ſervice, and then retains 
him, but does not take him away. 2 Rol. 556. J. 17. 

So, treſpaſs does not lie againſt the ſervant, if he departs out of the 
ſervice of his maſter. 2 Rol. 556. J. 20. a 
80, treſpaſs does not lie for a lawful act, tho' in conſe uence 
damage is done to another; as, if a man fixes a ſpout to his ; na" 
which, upon rains, throws water upon the wall of another ; but there 

be an action upon the caſe. R. 2 Mod. Ca. 272. [Reynolds 

9 T. 11 Geo. Str. 634. 2 Ld. Raym. 1399. Fort. 212. 

[So, treſpaſs does not lie for an impriſonment which was merely in 
. conſequence of the capture of a ſhip as prize, tho” the ſhip ſhall have 
been afterwards acquitted. Dong. 594. 

[Treſpaſs does not lie, if a ſhip be ſeized, as forfeited by the navi- - 
gation act 12 Car. 2. c. 18. by a governor of 2 foreign country. be- 

| longing 


SGA 


Ackion upon the Caſe, (B 5.) 


found. 


* 


. Jonging to Great-Britain, although he has not proceeded to condenn-— 
— by the ſorfeiture the property is diveſted out of the owner. 


Wilkins v. Deſpard, B. R. H. 33 Geo. 3. 5 T. R. ma] 
So, hae not lie for an act which is felony; as, for a bat-- 


For taking goods which was a robb | 
taking. R. 2 Rol. 5 5. J. 10. 1 Mod. 283. | 


If it appears upon evidence, or by plea.. Semb. 2 Rol. 5 57. I. 10. 5 
20. R. 1. Mod.. 283. . > | | 8 
For breaking an houſe and taking money, for which he was con- 


victed of burglary. Dub. Fon. 148. „ 

But if a man proſecutes for the felony, and the party is acquitted 
or burned in the hand, he may have treſpaſs; for he has done what 
the law required againſt him for the felony, and then the treſpaſs re- 
mains. R. 2 Rol. 557. l. 25. R. Jen. 150. Se; 

So, if the defendant.pleads:a conviction of felony, it is no bar; for 
the plaintiff was not a party, and therefore not eſtopped by the record. 


| Semb. 2 Rol. 5 5 7. I. 10. ; „ | 
1 So, if he pleads a conviction uncertainly. R. per three F. Jon. 147: 

| So, in treſpaſs for taking goods, if it does not appear by the de- 
claration, c. that the taking was felonious, the defendant cannot ſaf 


ſo. R. 1 Mod. 283. 5 2 3 
Bo, * does not lie againſt a man for taking goods which he 
2 Kal. $55: I. 50. 8 

Unlefs, after the 


. 45. | 
For throwing down a nuſance. 2 Nal. 565. J. 50; 


So, treſpaſs does not. lie,, if cattle. enter the cloſe of another for 
want of repair of the fences. * 2 Rel. 565. I. 30. 
H a man enters land to drive back. his-cattle, eſcaped thither for 


_ want of fences. 2 Rol..565.'l. 35. 


Or, to drive back wild beaſts, eſcaped for want of paling againſta ; 
foreſt. 2 Rol. 565. X 40. | 


Or, to retake his. goods, carried thither by the occupier of the land. 
2 Rol. 565. J. 54. 


But it is not juſtiftable to enter laßd with eattle 3 becauſe it lies 


open to the highway. 2 Rol. 565. l. 4. 


Or, to enter to fearch for goods ſtolen, without reaſon of ſuſpicion 
that they are there. R. 2 Rol. 565. l. 18. | 


Or, to enter upon a common report, that his trees dug up are 


carried thither, that net being felony.. R. 2 Rol. 564. J. 30. 
Or,. to enter: for retaking goods, which he, who holds them in 
com mon with me, put there; for tho” a tenant in eommon may re- 


take goods in common, when the other takes them, yet he cannot 


juſtify a treſpaſs to do it. R. 2 Rol. 566. J. 30. 1 

80, if a man impriſons me, of his own wrong, I may juſtify tlie 
breaking of windows. or doors to get out; for it was his. fault. 
2 Rol. 566. les: | . 


Ik a man, by neglect, ſuffers kis houſe to be on fire, I may pull it 
down for the ſafeguard of mine adjoining. 2 Rl. 566. J. 3. <4 
Vor. VI. 1 We. 
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if it appears to be a felonious 


nding, he embezzles the goods. R. 2 Rol. 563: 
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If a man takes an Hagdful of Leal from my heap, aig ws 
much from his heap.” R. 2 Ro}. 566. J. 12. 

If a man throws his grain or money to my heap, T may take the 
whole. R. 2 Rel. 566. J. 15. 


If cattle,or goods are damage-feaſant, I may drive or remove * 


out. K. 2 Rol. 566. J. 20. 35. K. 4 Co. 38. 5. 
But I cannot kill or damage them. 
Nor, can I kill a tumbler cara. in my warren. | R. 2 Rel. 567. 


1 
So, if a man ſells me all his trees, I ſhall have liberty to come upon 


the land, to cut them down, and carry them away when I pleaſe. 5 1 


2 Kol. 567. J. 40. 
80, a grantee of a water pipe, Se. ſhall have —_— to mend it. 
2 Rol. 567. J. 45. | 


An executor has liberty to enter to take the timber of the de- 0 


ceaſed. 2 Rol. 564. I. 25. 


A reverſioner, c. to view waſte, if he does not break a door or 


window. 2 Rol. 568. J. 5. 


If cattle, in pa ſſage on the bighway, eat bake or corn raptin a . 


ſparſim-againſt the will of the owner, it will excuſe the treſpals. R, 
2 Rol. 556. J. 55. 

[But if defendants enter plaintiff 's cloſe, where there is no foot- 
path, and adjoining to his paddock, with guns and dogs, dog runs 
into the paddock and kills a deer; treſpaſs lies, for it cannot be called 
we gs" þ Beckwith v. Shoredike et al. P. 7 G. 3. 4 B. M. 2092.] 


But treſpaſs is not excuſed on pretence | of charity; as, if a mother 


enters the houſe of another, to viſit her ſick daughter there, without | 


| aſking leave. R. 2 Rot. 567, l. r 
Or, on pretence of ſport ;' as, ber the _— of a fox or badger 
R. tho' it be for the public good. 2 Rol. 5 | 
[But a man may juſtify 'a' treſpaſs in Ring a fox with hounds 
over the grounds of another, if he does no more than 18 neceflary 
to kill the fox. I I. R. 334. Vide 3 J. R. 259. n.]. 


If a man ſets a falcon at a pheaſant in his own b he cannot 


' purſue it into the warren of another. 2 Rol. 567. J. 30. 
[It does not lie for ſeizing a houſe in the __ Indies. Shelling v. 
Farmer, M. 12 G., Str. 646. 

[Tt lies not for the father, for afſaulting * getting with child his 
daughter, per quod ſervitium, & c.; if ſhe was of age, and away from 
her father's houſe, in ſervice; but if ſhe was under age, and under 

her father's roof, it lies. Pg ofietiwatte v. —_ P. 6 G. 3 3 B. A. 
1878.) 
It lies where thi da hter- reſides with her Rader; tho' ſhe be 


above e years age, and tho no contract of ſervice be | 


proved, if act of ſervice be really proved. 2 T. R. 166. 
"LE reſpafs will not lie againſt the ſheriff or his officer for 
a certificated bankrupt, a peer, a diſcharged inſolvent; 3 Wc. 
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TRIABLE ISSUE. 
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Gn > Ba 
(A) The ſeveral Sorts of Trial. 


7 HEN trial ſhall- be by the country, vide in Engqueſt, (A I, 
Sc.) 
The antiquity, number, qualification, exemption, and challenge of | 


jurors, vide in Challenge, (A 1, Cc.) 


What procels there ſhall be againſt jurors, vide in Enque et, (C Ty | 


When trial ſhall be by certificate of the ordinary, recorder; mare 
ſhal, He. vide in Corti ificate; 5 - 
Trial of a peer ſhall be by his peers. of which vide Parliament, 
3 - 26.) RY 

eerage, whether he be a baron or not, ſhall be tried by the 


writ i of ſummons to parliament. Vide in Dignity (D). 


Trial of antient *. ſhall be by gy Book. Vide in Antient 


8 (Ar) 57 R Record. 2 
= matter of record is of ſo high a nature, that it all be tried 


* itſelf. 9 Co. 25. a. 31. a. 2 Kol. 574. L 7. 
And therefore, if to a judgment, ſtatute, or recognizance, alleged 


in —— nul tick record bs pleaded, it ſhall be tried by the 2 record 


itſelf. 2 Rol. 574. J. 17. 50. Vide in Record (B). 
8o, to a recovery of fine. PI. Com. 1 5. a. 
So, to an indictment, or acquittal upon it. 2 Rol. 574. L 11. 
So, if the iſſue be, whether the plaintiff be an alien enemy, it ſhall 


be tried by the league, which ought to be upon en 9 Co. 37. & 


2 Rol. 575. J. 50. 
Whether a protection was allowed in court. 2 Rol 574. J. 15. 
Whether the defendant was committed to 2 2 Rol. 573. J. 0 | 
So, in an action for an eſcape after a c pre - | 
iſſue be, whether he was in cuſtody of the 2 Kol. 574. J. 5 
Whether he was in executiof / for ſuch a cauſe. 2 Rol. 574. 1:20. 
ee he be rendred in execution in diſcharge of his bail. 
Whether ſuch an one was a juſtice of peace. 2 Rol. 544- . 30. | 
Or, ſheriff. ' 2 Rol. 575. l. 25. 32 H. 6. 27. | 
So, whether he was ſheriff on ſuch a day; for the letters patent 
ſhew- when he was made ſheriff; and he continues ſo, till diſcharged 
by matter of Ne R. 2 Rol. 575. l. 30. 
* 1 Whether 


20 


- 
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> Whither be __ baron, earl, c. 2 Rol. 576. L 5. Vide in 

Dignity, (D—F 1, 2.) . 
Whether a man is an attorney. Fofter v. Cale, H. 4 G. Str. 76.] 
What is matter of record, vide in Record (A). | —- 
What will be a material variance, what not, vide in Record (C). 


„ 


| (B) Trial by the Juſtices. 
55 (B 1.) By Inſpection. 
(B 1.) When IF there be a queſtion, whether a fine, ſtatute, recog- 
it ſhall be.] ® nizance, or other matter acknowledged before a 
judge of record, was done by an infant or not? it ſhall be tried by in- 
ſpeCtion of the juſtices, for an a& done by a judge of record ſhall 
never be tried by the country. 9 Co. 30. 5. | 1 
And therefore, in error by an infant to reverſe a fine levied during 
his nonage, if there be iſſue upon it, it ſhall be tried by inſpection. 
9 Co. 30. 6. R. 2 Rol. 572. l. 10. . 
So, in an audita querela, to be relieved againſt a ſtatute or recogni- 
zance acknowledged in his nonage. 9 Co. 30. b. R. 2 Rol. 572. 
J. 855 573. J. 50. Tel. 88. 3 Mod. 229. 
o, in error to reverſe a recovery againſt him by default. 2 Hf. 


483, 484. | 5 
& in an appeal by an infant, if there be iſſue upon the infancy, 
it ſhalt be tried by inſpection. 2 Rol. 572. 1.21 


So, in account by or againſt an infant. 2 Rol. 572. J. 30. | 
So, if tenant, by receipt, aide prier, or vouchee, pray, that the parol 
may demur for his nonage, it ſhall be tried by inſpection. 2 Rol. 
$72. J. 12. 32. 9 Co. 31. a. 5 | 
If judgment be for the infant, upon inſpection in an audita querela, 
and afterwards reverſed by error in B. R., and then another audita 
. querela brought in B. R., there muſt be a new inſpeQion ; for an 
inſpection in one court is not ſufficient for another. B. Tel. 88. 
So, tho' the new audita querela be in C. B., where the former in- 


_- fpeCtion was. Ibid. | b 
Te: Yet if he be of full age before the ſecond audita querela, he may 
be relied upon an allegation of the former inſpection, and the 
judgment for him, and the reverſal., R. 2 Cre. 59. us cl 
(B 2.) When not.] But if nonage be confeſſed, no inſpection is le 
2 for the party has the effect of the plea. 2 Rol. 572. 
35. ; | | 5 1 
5. So, if an infant, after full age, would avoid an act done by him | 
for his nonage, it ſhall be tried by the country, for inſpection will be f 
of no effet; as, if there be error to reverſe a judgment, becauſe 5 3 
that he, being an infant, appeared by attorney, it ſhall be tried by G 
2 country, whether he was an infant. g Co. 30. b. 2 Rol. 573: c 1 
„46. 1 6 | 
| Gr, to reverſe a common recovery, ſuffered by him within age (ad- * 
mitting it to be error). 2 Rol. 573. J. 45. | 3 b 
So, in account, if the defendant pleads infancy at the time of batl- : 


ment. 2 Rol. 572. /. 40. 


S0, tho he be an infant at the time of error ſued ; for jadgnnt 
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{hall be a as well when of full age, as when an n infant. R. 
Kol. I. 25. 4 | 

TY So, = 2 = — infancy i 1s triable IF inſpection, if there be 

a doubt, the court may direct a trial by the country. 2 Rol. 573. 


35“ 

(B 3.) How rried.] If x trial by belles be and he : 
infant is not in court, a venire ſhall be awarded againſt him; as,. 0 
the voucher of an infant be counterpleaded. 2 Rol. 5 73. J. 12. . 
So, if it be prayed in aid of an infant. 9 Co. 31. a. 

But if he pleads infancy by his guardian, the guardian ſhall be. 
commanded to have the infant in court at the day to be inſpected, 
without a venire facias. 2 Rol. 573. l. 10. 

If the court be in doubt upon inſpection, they may inform them- 

| ſelves by proofs; as, by examination of the mother, godfather, Sc. 
2 Rol. 5 73. l. 5. Pal. 326. 6 5 
So, they may examine the infant himſelf upon a vajer dire. 2 Rol | 


$73 L 3. 


(B 4.) By Examination without InſpeQtion. 


So, the cuſtoms and uſages of a court ſhall be tried by the juſtices _ 
of the ſame court. 9 Co. 30. 6. 
So, if A. makes an attorney in court, and the defendant pleads that 
the plaintiff is dead, and . ſays that he is the plaintiff; the juſtices 
are to adjudge whether A., who now appears, be the ſame * 
who many the Aorney. 9 Co. 30. b. | 


(B 5.) By Witneffes. 


So, in dower, if the tenant pleads, that the huſband is alive ; it ſhall 
be tried by witneſſes. 9 Co. 30. ö. Vide in Pleader, (2 Y g.) 

So, in an appeal by a woman, of the death of her huſband, if che 
defendant pleads that the huſband is alive. 9 Co. 30. 6. 

In an aſſiſe by A. who was the wife of B. 9 Co. 30. 6. 

So, whether lach and ſuch be 3 or vie wert. ſhall be wow 
by the court by witneſſes. 9 Co. 

So, whether a ſymmona he well 4 Cro. El. * | 

And the court themſelyes ought to make the examination, not tt 
clerks. Cro. El. 43. 

Where the trial is by witneſſes, there muſt be two witneſſes at 
leaſt. Pl. Com. 12, a. | 


(C) Trial at Bar; when it ſhall be. 


WT T2. ſhall be at bar, or at u i Prius: 2 | 
[The granting of a trial at bar is in the diſcretion of the court, 


by and muſt depend on the particular circumſtances of the caſe. 1 T. R. 
363-] 


}3* i a juſtice of one bench or the other be concerned, the trial hal 
at bar upon motion without affidavit. 1 Sid. 407. 

d- So, if a maſter in Chancery. bid. | 

il- — [Granted on conſiderarion of the conſequence of conviction on an 


information. ($:c:/. Forfeiture of the auditorſhip of impreſts.) Ren 
v. Foley & Harley, E. 3 G. Str. 52.) | 
5205 [Bur not in an iſſuable 8 Per Parker Ch.]. #idg 
9 3 | 


| cre plain ing ROS bat Gi, be ſhall have 1 it on affidavit ') | 
| va ue, tho? ſeveral defendants os but ſmall intereſt.  Preflon v. Lin- 


gen, M. 8 G. Sir. 4 


7 , 
| [Granted on an in We ion inſt a juſtice of peace for ne glect 
and abuſe in relation to deer-ſtealers, on affidavit of his fortuhe, and 5 


the, _ number of witneſſes. Rex v. Johnſon, M. 12 G. 


B. In information ichibited by: ny ain, he has a right 


Ping it to the bar. Surt 644. 
5 [No ug . bar. * be joined. Caſe of Chrif-Church, 
12 
[lt ſhall not _ ted oil motion, on an information Co a. miſde- 
meanor carried on by a private ee Rex v. Hales, M: 2 G. 2. 
Str. 916.7 x 
hut on an authority from che king to proſecute, i it ſhall be granted 
| as of right to the king in his own cauſe. id.] 

- [There can be no trial at bar in London; for the citizens are not 
to be brought out of the city. Caſtell v. Bambridge, H. 3 G. 2. 
Str. 854. 

[Trial at bar ought not $0 be granted, unleſs the caſe is of difficulty, 
or requires great examination, and is alſo of conſiderable value. 

Crofts v. Wills, T. 11 & 146. 2. Andr. 271. Vide Doug. 437. 


[And the court will refuſe it, tho' the eſtate is of great value, and 


the matter intricate, if many witneſſes are old and infirm, and the 
place remote. Martin v. * T. 11 & 12 G. 2. Andr. 273. 


x Barnes, 447. 


[Or, if the court grant it when one of the witneſſes is old, it will 


be on condition that he be examined on interrogatories, and that his 
depoſitions be read, if he die before the trial. Doug. 438.] | 
- [The court will alſo, in ſome caſes, lay the party applying under 


terms, that if he ſucceed, he ſhall be ſatisfied with 7 if 2 coſts; 


but if he fail, he ſhall pay bar coſts. Bid. 
[Granted in action for criminal converſation, laid at 50,000 /. 
damages, on defendant's affidavit of having twenty witne es, con- 


ſenting to plaintiff*s examining a witneſs before a judge, and waiving 


privilege of parliament. . Barnes, 438.] + 
5 may be moved for i in ejectment, before appearance. Barnes 
455 Sts 


_" When and how at niſi prius, vide Eu, (A I.—C I, Ne.) 


[(D) When the Trial ſhall be put off. 1 


[ J*: a party want the teſtimony of witneſſes who are out of the ju- 

riſdiction of the court, and whom, therefore, he cannot compel 
to attend, the court may put off the trial from time to time till the 
other party conſent that depoſitions ſhall be taken where they are. 
Coup. 174. Vide 1 Bl. Rep. 512. Doug. 419. 

But a trial will not be put off, on the general affidavit of the ab- 
ſence of material witneſſes, where the caſe is ſuſpicious, and the wit- 
neſſes are foreigners, never Krely 2 return to England. 1 Bl. Rep. 

1 . 
i Chad where a witzeld is likely to * abſcat for a conſiderable time, 
as 18 months, a ſpecial caſe is KANG to 5 off a trial for want of 


his evidences K - | 7% 68-27 Trial 


* TI 
* jo 4 no 


4a % © a * 


TRIAL 


[Trial on ieee is; cho in capt 
of, unleſs the defendant make oath. of: the truth i his 7 


I 4- R 0 4880 3 
[E I. 9 New Trial: ain Y / 1 


Tur court may in any caſe grant a new trial, on ae 
exceſſive damages. 1 T. X. 277.] CN 

[But in a caſe of tort, the court will not prot a new, trial for e 
| ceſlive damages, unleſs they be outrageou !, diſproportioned to the 

nature of the injury, or the circumſtances of the parties. 2 Bl. Rep. 
1327. 929. 2 T.R. 166.] « 

[The court did not grant a new trial in an action for eviminat con- 
verſation, tho the damages appeared to chem exceſſive. Daene . 
Gunning, B. R. E. 32 Ges. 3. 47. R. K 

Nor, in an action for enticing away the plaintiff's Net Wi thy 
more v. Greenbank, C. P. T. 18 & 19 Geo. 2. Wiles, 577.J 1 

[After a full trial by a competent jury, if no freſh light can be | 
_ thrown on the caſe, a new trial ſhall not be Fare I Bl. Rep. _ . 
45 8.1 | 

[Nor, ſhall it be Granted OA the cardia is 'not contrary” to evi- 
dence or law, tho? contrary to the opinion of the judge. 1 Bl. Rep. 1.] 

[If the court ſee that juſtice has been done woo the- parties, 
they will not ſet aſide the verdict, nor enter into a diſcuſſion on the 
queſtion of law, tho application be made on the ground of a miſ- 
direction. 2T. R. 4.) 

[Surpriſe may be a ground for a new trial ; but it is not neceſſarily 
is 1 Bl. Rep. 298.] | 

Nor, ſhall a new trial be granted, merely becauſe the counſel of 
the party applying thought it prudent to omit material evidence, "vp 4 
which they had in their briefs ; nor, becauſe another jury, in a cauſe 
nearly ſimilar, on hearing that evidence gave a different verdict. 

2 Bl: Rep. $03. 237. K 

[But the diſcovery of new evidence, by the attorney of a 42 
ant executor, then abſent from England, tho in the actual cuſtody of 
the defendant himſelf, but not known by him ſo to be, is a ground 
for a new trial. 2 Bl. Rep. 95 5. | 

[An exception to the competency of witneſſes, diſcovered after a 
trial, is not of itſelf a ſufficient ground for granting a new trial, 
tho' it may have weight with the court, where the party applying ap- 
pears. to have merits.” 1 7. R. 717. 

[Where there are two contrary verdicts, and the latter is ſatisfac- © 
| tory to the court, the loſing party is not entitled, by any rule or prac- 
tice, to a third trial. 2 Bl. Rep. 963. 

Nor, will a new trial be granted in an action of debt, A the 
verdict was only for part of the ſum demanded, being what was 
juſtly due. 2 BI. Rep. 1205. 

[Where a verdict on an action for words is given for a defendant, 
ee evidence, yet, if the damages on a right verdi&t muſt 
have been trivial, a new trial will not be granted. 2 Bl. Rep. 8 51 1. 

Ut wiil not be granted to give the defendant an opportunity of 
roving the illegality of a policy, which was not illegal on the face of 4 
it; he ſhould have ſhewn that at the trial. 1 T. R. 84. 2 2 

BY alue and j importance are not of themſelves ſufficient grounds for 


Se „ granting 
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| 1 trial, unleſs there be alſo ſome doubt in the queſtion, 
cho' they frequently weigh in obtaining a rule to ſhew cauſe why 
there ſhould not be a new trial. 2 T. R. 1 13.4 | 

* [New trials in ejectment are not uſually granted, where there is 
3 verdid for the defendant ; otherwiſe, if there be a verdict for the 
plaintiff. 1 Bl. Rep. 348.] | | 7 


IE 2.) When there ſhall be a new Trial without Coſts.) . 
Where the plaintiff refuſes. to be nonſuited, contrary to the 
; 1 of the judge, a new trial, if granted, ſhall be without coſts. 
I he ſubmit to an erroneous nonſuit, it ſhall be ſet aſide without 
coſts. 1 Bl. Rep. 670.] | 
Where a new trial has been granted, and nothing ſaid, in the rule, 
about the coſts of the firſt ; altho the ſecond verdict be for the ſame 
party as the firſt, he ſhall not have the coſts of the firſt trial. Doug, 


)—Probibi tion, F 14. — Male (D).—Pleader, (R 17.) 


Trial fer Medietatem Linguæ. 
| Vide Alien, (C 8.) 
 TROVER, 
Fide Aion upors the Caſe upon Trover-—Pleader (2 I). 
TROY WEIGHT. 
Tide Leet, (L 6.) Fuftices of Peace, (B go.) 
ne 
PVide. Admiralty, (E 8.) 


1D. 


Vide Action on the Caſe for Deceipt, (A $.—E 2, 3. — For Negligence, 
5 5 .)— Adminiſtration, (C 4. Chancery, (2 M 9.— R 3. W, 


enen 
Vide Chancery, (4 W 7, Ec.) 


# % 


TUMBREL. 


(A) Tumbrel, &c.; who ſhall have them. 


HE tumbrel, or trebutchet, is an inſtrument for the puniſhment 
| of women that ſcold, or ae unquiet, now called a cucking-flool. 
Nom. verb. Cucking-ftool. Lamb. J. 1. c. 12. Vide Leet (K). 
Other inſtruments of puniſhment or correction are furce, or gal- 
lows. Fl. I. 2. c. 12. f. 19. - . | 
The pillory and ſtocks. Fl. I. 2. c. 12. /. 19. Kit. 13. a. 
Theſe inſtruments of correction none can ſet up without proper 
warrant. | ; 8 | TRE 
And if the lord of a liberty ſet them up without warrant, he ſhall 
loſe his franchiſe or liberty. HI. J. 2. c. 12. fo. 75. 2 Rol. 203, 
„ WS 
And a man may have a pillory, tumþrel, and furcas, &c. by grant 
or preſcription. 2 Rol. 203. J. 10. 5 5 
So, every lord of a leet ought to have them. Ki. 13. a. Cro. 
El. 698. Fl. l. 2. c. 12. f. 19. Vide in Leet (K). | 
And the negle& to have them is inquirable in the leet. Nit. 13. a, 
Hi. l. 2. c. 12. / 19- | | | 
And for default the liberty may be ſeiſed. Fl. /. 2. c. 12. ,. 19. 
Agr. Mo. 574. Cro. El. 698. | 1 | 
Or, the lord of the liberty ſhall be fined to the king for a negleQ 
in his time. Per Scrope, Kel. 149. l. W OY oO 


| (B) Pillory. 
THE pillory is the uſual puniſhment of any convicted of an in- 
famous crime; as, perjury, forgery. 
So, it was inflicted for falſe rates by a public aſſeſſor. Mod. Ca. 
* for a libel on a magiſtrate, or the government. Cro. Car. 175. 
A pillory and tumbrel, which are infamous, ought not to be uſed 
without good warrant. 3 4. 219. 5 1 
By the flat. 5 1 H. 3. f. 6. a pillory of convenient ſtrength ſhall 
be in every liberty. 8 | | 
And by the /. 31 Ed. 1. de Piſtoribus, the pillory ought to be of 
convenient ſtrength, that execution may be done without peril to the 
body of the offender. | 3, 
The head and hands of the offender ought to be put in and through 
the holes in the pillory, and ſo continue during the whole time; if 
this is omitted, it is a contempt, and the court will puniſh the under- 
_ b = and impriſonment. Rex v. Beardmore, T. 32 & 33 
U.2. 2 B. M.792.]  _ | es : | 
By the ff. 51 H. 3. ft. 6. Af. Pan. & Cerv. if a baker offend, in 
not obſerving the aſſiſe, often, viz. above three times, he ſhall be ſet 
in the 3 without redemption. 85 „ „ 
Do, by the ſame ſtatute, it a brewer break the aſliſe outrageouſly, 
or often, he ſhall be adjudged to the tumbrel, or other correction. 
And by the . 31 Ed. 1. de Pift. if a brewer exceed the aſſiſe; for 
the 4th offence he ſhall be ſet in the pillory without redemption. 
; By che Hf. 31 Ed. by de Pip it a butcher ſells ſwine's flelh meazled, 
| F - | * | 8 or 


enk. 


or fleſh dead of murrain; for the ſecond offence he ſhall be ſet; in the 


; illory. 838 a — +# & 77 1 
By the /. 31 Ed. 1. de Pi . if any ſell deceitful oatmeal ; for the 
third offence he ſhall be ſet in the pillorrr. 


By the / Je 31 Ed. 1. a foreſtaller, for the ſecond offence, 
| adjudged to the pillory Keke "ag 
And by 4 the 7. 5 22. 6. 14. foreſtaller, 8 and engrolte,k or 


By the . 19 H. J. 6. he who ſells Per or  brafs by a deceitful 
beam or weights ſhall forfeit : 205.3 and. if infolvent; ſhall be ſet iii the 
: AN the - 5 11 H. J. 4. he who ſells by falſe Wegtts; for the third 

offence ſhall forfeit 205., and ſhall be ſet in the pillory.. . 

By the f. 33 H. 8. 1, any convicted of getting money or other 
thing by counterfeit tokens or letters, ſhall impriſoned, pilloried, 
or otherwiſe puniſhed, as the 1 ices think meet. 8 
By the J. 2 Ed. 6. 15. artificers, Sc. who conſpire to enhance 
pr Rigi for the ſecond offence forfeit 20 J.; and, if they do not pay it 

1x days, ſhall be put in the pillory. 

By the 15 5 Ed. 6. 6. counterfeiters of ſeals to cloths ſhall be ſet 
in 2 is 75 for the ſecond offence. 
| 7 Ed. G. 7. cutter or marker of fuel falſely, if infoliens, 
7 wal be f 1 in "he pillory. * | 

1 = the J. & El. g. convict of perjury ſhall be in the pillory, &c. 
* the ff. 5 El. 14. convict of forgery ſhall be in the Pillory, 


By the ,. 5 El. 16. convict of ſerpery, &c. ſhall ſtand 3 in the pil- 
Jory fix hours every quarter. 


By the #.1B El. 5. an informer, who compolbds a an offence with- ö 


vey 


out the * ww the court, ſhall ſtand i in the pillory. - 


(c) W 1 
| A Perſon -— ltd 5 petit larceny ſhall be whipped. 


But whipping ought not to be inflicted without a proper cauſe, 
And therefore, if a man in England inflicts whipping upon his 
ave brought from Ruffia, without cauſe, it feems unlawful. 2 Rab : 


468. 
And: i by ufage-in the Star-Chamber, a aden ought not to be 
whipped. a 468. | hg 1 8 
TURBARY. * 
Vide Common (A). | 
„ TURN OF A LIVING. 
4 077" 2 Vue Efgliſe, (H 3, 40 
3 runx OF THE SHERIFF. 
9136), ; | Haus dt (A); | 


„ FBC $46 2 Vide Tab e 15 Se.) 
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| | VAGABONDS OR VAGRANTS. 
: "Vide 8 of Peace, (B 76, Sc.) 
 VALORE MARITFAGII, 
Vids Guagdian, (Ei 3.) 
„ ü 
Pie Juſtices, 0 3. 8. )—Meoney, (B 4.)—Wafte, (E 1.) 


VARIANCE. 


Vide Abatement, G 8.—H 7. Amendment, (D 7, 8 af 3. ai 
(R J.) — Obligation, (B 4. Mk + (C 14, 15. — 24. 30. A 


cord ( 3 


VENDITIONI EXPONAS. | 5 
Vide N (C 8.) | 


yy VENIRE FACIAS. 15 | 
Pia Bru, +: 1, Oc. N Now 8 4 D 20, nu. 


VET RE INSPICIENDO.. ; 6 
Vide Boftard (C). 


— 


VENUE. 


Vide Ds (H I 3 Adi, (N 13. )—Amendnent (H I, Oc. ** 
| Pleader, oO 2 ) 


VERDEROR. i 
Vide Chaſe, (Q2.) af 
v E R NIC . 


4 ide Abatement, (134. AAP SOA (P). —— (G 14- Mon 
(E io. Evidence, (A 5. }—Pleader, (C 87 — 5 —R 135 — I, 
& c. nn (D 76. ) 5 £522 Ws 2b 

Vide Chaſe, (N 1, 1. be) OY 


VESTED REMAINDER.. 


Nude Eftate, (B19. . 

; : | | 0 

VICAR. bj 

| 26 Vue Ecelefuſtical Perſons, (C 10, e.) Jag 5 | q 


—ͤ—— ¶j—J—— 
22 
e 
n 
1 


- 
. = 8 
—— — — — 
1 2 


* 


e 
Vide Ecchfatical Perſons 2 10, G.) 


VICTUALS AND VICTUALLERS, 
Vid Juftices of Peace, (B 32. 67, &c.) 
VIDELICET. 
| VI. ZT.ARMES. 
0 Vide Action an the Caſe, (C 3-)—Pleader, (3M 7.) 


VIEW. | 


(4) When it lies. 


N all actions real, where the tenant does not know the certainty * 
the lands in the writ, he may demand a view of the land demand- 
ed. Bl. Nom. verb View. a 

[There may be a view in treſpaſs, on affidavit that it will be better 
direction to the jury than any evidence. Ellis v. South, T. 8 G. 2. 
B. R. H. 156.] 

[It is never granted without affidavit, except on, aQions, of waſte. 
Barnes, 467.) 

[A view is not granted without hearing both parties, and examin- | 
ing into the propriety of it, unleſs the party applying conſents, that if 
there is no view, or a view by any of the jurors, (tho' not of the firſt 
twelve,) yet the trial ſhall proceed, and no objection be made on ac- 
count thereof, or for want of a proper return. 1 B. M. 252.} 

[On a view, the ſhewers may ſhew not only the place in queſtion, 
but alſo the marks, boundaries, &c. to enlighten the viewers ; and 
may ſay to them, « Theſe are the places to which we 2 adapt our 
evidence at trial.“ Barres, 458. | 


() When not. 


Byr by the common law, view did not lie in dower unde ibil 
habet. 2 Inft. 481. R. 2 Leu. 11) 

Nor, in any writ of dower, where 6 Huſband died ſeiſed. 2 Inft 
481. Semb. 2 Lev. 117. 

Nor, by the /f. V. 2. 48. in dote tenemento, which the huſband 
aliened to the tenant of his anceſtor. 2 Inſt. 481. 

If dower be for rent, of which her hufband died ſeiſed, or which 
the tenant has by the releaſe of the huſband, the tenant ſhall not have 
the view. 2 nfl. 482. 

80, the tenant ſhall not have the view, where dower is demanded 
of a thing certain z as, of the Marſbalſea. 2 Rol. 728. l. 25. 


Nor, n R. 2 Rol. 726. J. 45 Yet 


Yet the tenant is not ouſted of the view where he or his anceſtor 
diſſeiſed the huſband ; for this is not an alienation. 2 Int. 481. 
Or, if the huſband aliens to a woman, who afterwards marries the 
| tenant; for the alienation was not to the tenant himſelf. 2 If. 481. 
Alfter a verdiCt in an aſſiſe, default of view ſhall not be alleged. 
R. Mo. 68. | . ä WAL, | 
vide mote concerning Piew, in Abatement, (I 25.)—«Forcible Entry, 
(D I. 14.)—P£leader, (2 1 3.—3 O21.) | 
VIEW OF FRANKPLEDGE. 
| Vide Leet, (A). 
VI LAICA AMOVENDA. 
Vide Efeliſe, (N 12.) 
P11 
Vide Abatement, (H 18.)—Pariſh, (C 1,2.) 
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VILLENAGE. 
(A) Villien. . 
ILLENAGE is a ſervile tenure, whereby a man holds land to 


render to his lord villein ſervice. (By ,. 12 Car. 2. 24. all te- 
nures are turned into free and common ſocage.) Lit. f. 172. 174. 
As, to carry and re-carry the dung of his lord out of the city, or 
out of his Jord's manor, unto the 4and of his lord, and to ſpread it 
there, Se. L#.{ 192. :* Ws : 15 
And it may be done by a free man, or by a villein. Co. Lit. 116. 
Vide Homage. | 


3 (B) Villein. 
EV RY villein is ſo by preſcription, or by his own confeſſion in 2 
court of record. Lit. ſ. 175. | | 


(c) Remedy for a Villein. 

5 > (C 1.) Native habends. n 

IF the lord claims an inheritance in his villein, who flies from his 

| lord againſt his will, and lives in a place out of the manor, to 

pon he is regardant, the lord ſhall have a nativo habendo, F. N. B. 

77. 4. . | 
And upon ſuch writ directed to the ſheriff, he may ſeize him who 

does not deny himſelf to be a villein, Ibid. | 


C2) When the ſbrriſt cannot ſeize upon him.] But if the defendant 


ay, that he is-a free man, the ſheriff cannot ſeize him; but the lord 


a 


a. 
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. muſt remove writ by 8 tices or in B;- 
- "Where he me gen Bray | F.N.B. 17 . BY . 6 * 
1 So, the ſheriff cannot ſeize a villein dwellin ib dee king's onlicnt 
demsſue fox the writ de nativo habende lays, Bk dominico domini 
regis. e Co. Lit. 137 ZE 
1 the c om of London, if has doe fo «year an 5 da | 
within the city. R. Mo. 2 
7 7 So, if he be profeſſed in religion $.. "ye! he is dead n, es 
: 202. 


(C3.) Libertath Prsbandd. 


So, upon a nativo habendb delivered to the ſheriff before remoral by 
fone, the defendant may ſue a writ de libertate probandd ; whereupon 
the whole ſhall be removed before the juſtices in eyre. F. N. B. 17. C. 

And after removal, nothing ſhall be done upon the /ibertate proband ; 
but the lord ſhall count upon the nativo habendo. F. N. B. 77. D. G. 
»TFide more concerning V. Kr in * 2 I — 3: H. 


mage (D)- 
25 Z vISeeUN r. 
(A) Sheriff. 2 
| (A. I.) Who may be. | | 
7 [ HE. en of the older of n. and how conſtituted, wi | g 
8 in Couniy, (B 1.) | | 


But by the } de Linc: 9 Ed. 2. none ſhall be ſheriff unleſs he have 
ſufficient land in the ſame county to anſwer to the king and his peo- 
ple. Confirmed by the ft. 4 Ed. 3.9. and 5 Ed. 3. 4. 14 Ed. 3.7. 13 C 
ri, | 1 
So, no ſteward or bailiff to a eat lord, unleſs out of ſervice, thi 
he may attend to execute his 55 | | 


So, by the fl. 14 E. 3. 7. no ſheriff ſhall continue in office above a ſer 

year. Confirmed by the ft. 42 Ed. 3. g. Vide County, (B 2.) | _ 

So, temp. R. 1. it was provided, that a ſheriff ould: not be a Juſtice | hir 

within his county. Mad. 639. En i 

(A 2.) How he-begins his Office. 1 

The ſheriff, after nomination to his office, and before his patent ] 

delivered, muſt be bound in a recogitizance in the Exchequer to make mo 
account, and appoint a ſufficient X -ſheriff for execution of proceſs. 8 
So, he mult find ſurety for performing his office, if the king ſurc 

pleaſes. Mad. 642. 8 

So, he muſt 2 himſelf within three months, by taking the  teft, offic 

e: according to the ,t. 25 Car. 2. 2. | It 
$ After ſuch recognizance given, he not procure, out of Chancery, to ii 
| the patent of office, the patent aſſiſtance, and the writ for diſcharge of = 
the old ſheriff. Crompt. Off of Sher. 202, 203. Vide County, (B 1, Os.) the 

He muſt take by indenture from the old ſheriff all the priſoners and 100 f. 

writs, Sc. in tus .cuſtody. Crompt. Off. Sher. 203. Vid 1 4 [1 

83.) . - mw v. 27 
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| Alſo, before the ſheriff gets in his office; he'rinift&gke an oath that 
he will truly ſerve the King in the office of ſheriff, 'S*. truly keep'the. | 
king's rights, and all that. belongeth to the crown, Wc. not reſpite che 
king's Aches for gift or favotir, 'where it may be done without-great -- 
ievance, rightfully treat the people in his bailiwick, &c. truly acs 
uit at the Exchequer all thoſe of whom he ſhall receive any thing of 
e king's debts, nothing take whereby the king may loſe, or his right 
be letted, Qc. truly return and ſerve the king's writs, &c. take no_ 
bailiffs but fuch as he will anſwer for, &c. return reaſonable iffues, 
c. make due panels, Cc. hath not, nor will, let to farm, Sc. his 
ſheriffwick or any office belonging to it, truly execute the laws, and 
all things behave himſelf for the honour of the king, and good of his 
ſubjects, and diſcharge his office to the beſt of his ſkill and power. 
Crompt. Of. Sb. 202. Vide for his oath the ft. 3 Geb. 15. Vide Mud. 
640. Vide Serement (A). AK „„ 1 SS 
[If ſheriff takes bond of his bailiff to pay 20d. for every defendant's - 
name in every warrant in meſne proceſs, it is not letting his ſheriff- 
wick to farm. Ballantine v. Irwin, M. 4 G. 2. C. B. Fort. 368.] -, 


If the ſheriff neglects his oath, he will be in danger of perjury, 5 


and alſo of impriſonment of his body, and ranſom at the king's will, 
Dy. Gi; a?. / d ⁊ ͤ wt ny ar 
$o, if he refuſes the office, being nominated by the king, an inform- 
ation lies againſt him. 2 Mod. 3. 527 Tad 
| Tho! he was excommunicated, whereby he cannot take the ze/,tq 
_ qualify.” RK. / nt ie ent 1: onde; end 
Or, was not qualified by taking the ſacrament within a year pres 
ceding. (Vide 4 Mod. 269. Salk. 167. 1 Ld. Raym. 29. 2 Vent. 
248.) | 5 „„ 5 - 3 1009 


* 


(B) Deputies of a Sheriff. 
(B 1.) Under-Sheriff. 


THE ſheriff of ancient time had his under-ſheriff. Hob. 13. 
He is mentioned in the ,. VW. I. 15. 2 wa 191. | | 
And he by the ft. 27 El. 12. muſt take an oath, which is now pre 
ſeribed by the ft. 3G. 15. 3 93 
When the ſheriff appoints his under-ſheriff, he, ex conſequenti, gives 
him authority to exerciſe all the ordinary office of the ſheriff himſelf; 
as, t& Execute procels, oe. #. Mod 8 1 
And therefore, a bond or covenant, that he ſhall. not execute with- 
out his conſent, is void. Did. | „ | 
But a ſheriff may conſtitute his under-ſheriff at his will, and re- 
move him when he pleaſes. Bid. | | _ 
So, tho' he makes him irrevocable, he may remove him at plea- 
ſure ; for he is only his deputy. Hob. 13. = 1 ; 
90, he need not make an under-ſheriff; for he may exerciſe the 
office himſelf, R. Hob. 13. | ce | 
If a ſheriff makes an under-ſheriff, he may take a bond or covenant 
to indemnify him from eſcapes, &c. R. Hob. 14. | 3 
Hut a ſheriff cannot enable his under-ſheriff to do a thing which 
the ſheriff himſelf ought to do in perſon; as, to execute a writ f 
waſte, re-difſeiſin, & ce. Hob. 13, _ page | 
The ſheriff eannot depute two perſons' to take an inqueſt. Denny 
v. Trapnell, P. 8 G. 3. 2 Will. 378.] | 
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10 „„ PNT. 2 55 
So, by the ff. 3 G15. none ſhall ſell, buy, let, or take to farm the 
office of under-ſheriff, Qc. or other office belonging to the office of 
high ſheriff, nor contract for the ſame for money or other conſider- 
ation, directly or indirectly, Qc. on pain of 500/.; a moiety to the 
king, a moiety to him who will ſue, c. Provided the ſuit be in two 


ears. 8 | | 
; Provided, erg in this act ſhall prevent the ſheriff, under-ſheriff, 
ec. from. taking the juſt fees and perquiſites of his office, or from 
accounting for them td the ſheriff, or giving ſecurity to do ſo, or from 
giving, — taking, or ſecuring a ſalary or recompence to the under- 
| Oc. 25 | | 


eg (B 2.) County-Clerk. = | 
Zo, the ſheriff may make a county-clerk. Vide in County, (C 1.) yy 


| (B 3.) Deputies to the Sheriff for Replevins, &%. _ 
So, by the ff. 1 & 2 Ph. & M. 12. the ſheriff, at the firſt county 
day, or in two months after he receives his patent, ſhall appoint and 
proclaim four deputies, living twelve miles diſtant from each other, 
to make replevins, Gs. * 

By an order in the Exchequer, all ſheriffs ſhall aſſign their able at- 
torney and deputy in that court, fitting the court, to attend the 
court, and receive and return all writs, c. And every ſheriff, on 
his giving a reeognizance, ſhall deliver to the clerk in the remem- 
brancer's office the name of the attorney or deputy aſſigned. Ord. 
and Rules in Exch. Rule 45. p. 20. | SE 15 

80, by a rule in C. B. M. 1654, the ſheriff ſhall have a deputy in 


court to receive and return writs, whoſe name and place of abode in 


London or Weſtminſter ſhall yearly, before Hilary term, be ſet up in the 
clerk of the warrant's office. Mills, 2. : | 


(o) The Authority of a Sheriff. 


ES; (C 1.) Judicial. 
T* E authority of a ſheriff is judicial or miniſterial. 
The judicial authority of a ſheriff conſiſts in holding the county- 
court and torne. Of which vide County, (C 1, &c.)-—Leet (A). 
Bo, by the common law the ſheriff was conſervator of the peace. 
Vide in Fuftices of Peace, (KA g.) | 
But now by the ,. 1 M. /zf. 2. ch. 8. no ſheriff ſhall exerciſe the 
office of a juſtice of peace, within his county, during the time that 
he acks as ſheriff. | | aa 
| So, in a. writ of re- diſſeiſin, the ſheriff acts as a judge, as well as 
' & miniſter. Vide in Aiſe, (F 2.) 
So, inquiry of waſte, | 
So, in admeaſurement of paſture, | . 
When a ſheriff executes his judicial authority, he muſt do it in per- 
fon ; and it is not ſufficient by the under-ſheriff, or other deputy. 


(C 2) To ſuppreſt inſurretnun. When he ſhall take the poſſe. ] If there 
be any rebellion; inſurrection, or riot, che as, Hh ſheriff may 
take the. poſſe comita:its for the ſuppreſſion of it. Cromp. Of. Sher- 
209. 4. 210. 4. | | So, 


er- 
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- 3s, if thete be in invaſion by the king's enemies. 
Or, any affray, unlawful afſembly, or breach. of the 1 within 


his county. (Vide Cromp. Off. Sher. 204. 209, 210.) 


So, if it is neceſſary for apprehending of traitors, felons, ws, with. 5 
in franchiſes or without. 


So, for the execution of judicial proceſs, a in 1 Reſcourg D7 2. 15 
Or, if he finds reſiſtance in the execution of any proceſs or 


| king's writ, vide in Retorn, (D 6.) 


he ſheriff in ſuch caſes may require the aid of all perſons, above | 


fifteen and able, within his county. 


So, may the IE or his known bailiff, wg the ſherif s 


warrant. 


(C 3.) When he has mo — ] But FE the fe Mag. Chart hs 


mullus cated &c. teneat placita corone 89 88 


(C 4.) Miniſterial: 


The miniſterial office of ſheriff conſiſts in the execution and return 
of all writs and proceſs. to him directed. Dy. 61. 4. For which vide 


s Execution (G).—Proceſs per Tot.—Retorn per Tot. 


In bailment of priſoners. De quo vide in Bail, (F 10G Sd 

In making replevin. De quo vide in Pleader, (3K 1, . 
plevin (D). 

In election of knights and burgeſſes for parliament, coroners and 


verderors. For which vide Parliament, (D 4, Oc. (G 3: 9 


In attendance upon the judges, juſtices, &c. 


In proclamation of, ſtatutes. 
And in keeping and . the rights and x revenues of the king 


Mad. 242. 


(C 6. ) To collect the rights of the king. The ſheriff by his oath is 
bound timely to keep the king's rights, and all that belongs to the 


crown, c. Vide ante, (A 2.) 
And it was his duty to take care of the king's mn &c. and 


collect his revenue. Mad. 643. 


And therefore, the ſheriff ex officio may ſeize and take to 4 oy 
uſe, the profits of all lands within his county, come to the king 
deſcent, remainder, reverter, or eſcheat: Mad. 242. 634. 

Or, by attainder for treaſon, petit treaſon, or felony. 

The temporalties of a biſhopric. Mad. 207, &c. 

So, before the ff. 12 Car. 2. 24. the lands which he had by ward, 


or promeer ſeiſin. 


So, upon office found, the ſheriff may ſeize and take for the king 
the profits of the lands of aliens, idiots, or lunatics. 

Of lands forfeited to the king for waſte, or er for two yeary by 
the king's tenant. 

By alienation in mortmain, or without licence. 

By a condition broken, feoffment by colluſion, Oc. 

So, where the king has year, day, and waſte. 

Or, ſeizure is made for a contempt. 

In all caſes, where an office is found before comes and not 
the Va the ſheriff ſhall be 8 with the IO „ 
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* But he ſhall be charged only for the annual value found by the office) | 


And if the vffice does not entitle the king to entry, but only to his 
ation, the ſheriff ought not to make ſeiſure without warrant. © 


(D) Remedy againſt a Sheriff. 
£2 0 1.) For Neglect of his Duty. 


| F a ſheriff refuſes or neglects to do his duty, an action upon the 
© caſe lies againſt him; as, if he does not return proceſs returnable, 
or makes a falſe return. Vide Action upon the Cafe for Negligence, 
(A 2.)—Retorn, (F 1.) | 5 
But where a /pecia/ bailiff is nominated by the plaintiff or his agent, 
the ſheriff is not bound to return the writ. - 2 Bl. Rep. 952.] 
Bo, it by his conſent, or neglect, he ſuffers an eſcape, debt lies, 
or an action upon the caſe. Vide Action upon the Cafe for Negligence, 
(A 2. Eſcape, (B 1, Efc.)—Pleader, (2P 1.) | | 
But an action does not lie againſt the ſheriff, on a promiſe to ex- 
ecute a bill of ſale to the plaintiff's nominee ; the legal and proper 
mode of compelling a ſale by the ſheriff, is by writ of venditioni ex- 
ponas. Cowp. 406.] | . 3 . 
And the court will not direct the ſheriff, upon motion, what he 
"ought to do. 2 Mod. Ca. 315. | | 
Pide paſt. (F 2.) 
ey (D 2.) For Misfeaſance. 5 

So, by the /. 3 Geo. 15. a ſheriff ſhall not omit to tort any ſum 
received of a debtor, and anſwer it in his account; and, if he nibil 
any money levied or received, &c. ſhall forfeit treble damages to the 
party aggrieved, and double the ſum 7:hilled, &c.; to be decreed by 
the court in a ſummary way, c. | | | 

By the ,. 6 Geo. 21. / 53. he ſhall not deliver blank warrants to 
attornies, c. before a writ comes to him, on pain of 10/. | 
»The ſheriff is liable civiliter, but not criminaliter, for the acts of 
his bailiffs; the meaning of which is, that he is not liable to be in- 

dicted or impriſoned, or ſubject to any corporal puniſhment for the 
ats of his bailiffs; but where it reſts in damages, he ſhall make the 
* pecuniary ſatisfaction. 2 T. R. 156. Vide infra, (F 1.) ] 

If a bailiff on warrant on fi. fa. againſt A. takes the goods of B., tref- 
paſs vi & armis lies againſt the ſheriff, even tho' he or his deputy does 
not recognize the act. Samnderſan v. Baker, T. 12 G. 3. 3 Vilſ. 309-] 

[So, alſo an action of treſpaſs and falſe impriſonment lies againſt the 

ſheriff for treſpaſs and falſe impriſonment committed by his officers 
in the execution of proceſs. S. C. 3 Wii. 317. Vide Doug. 40.) 

[The ſheriff is not liable for ſeizing goods in execution after an act 
of bankruptcy committed; but, if he {lt them after the commiſſion | 
iſſues, trover lies. Cooper v. Chitty, M. 30 G. 2. 1 B. M. 20.] 

[Actions for breach of duty of the office of ſheriff, muſt be brought 
againſt the high feeriff tho' the breach was by the default of the 
under-ſheriff or bailiff. Cowp. 403. | . 8 

[In an action of treſpaſs againſt the ſheriff for the wrongful act of 
the bailiff, it is not enough (in order to affect the ſheriff) to prove him 
a general bailiff, and that he had given a bond of indemnity to the 
ſheriff as ſuch, together with proving the copy of the warrant, _ 

| | whi 
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BY the/ the Pt. V. 1. 26. no ſheriff, or othe 
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„dich be red and} e the. plaintiff's Bob due the privity 


detween ſuch bailiff and the ſheriff muſt be eſtabliſhed i in the particu- 


lar tranſaction on the beſt evidence, b ? proving the original warrant 
of execution directed by the ſheriff to fu 


ch bailif, or at leaſt by prov- 
ing ſuch notice to produce it, as will, in cafe of non- production, let 
in ſecondary evidence of its contents: Drake v. ** B. R. H. 
37 Geo. 3. 7 T. R. 113. ] | 

rConfeſkon of an eſcape by the wnder-lheriff is evidence in an 1 action | 


againſt the ſheriff, becauſe he 1 1 the N ſervant of the ſheriff. 


Gabſley v. Doble, B. R. E. 9 Vill. 3. I * 190. 


) What a Sheriff: may or may not do. | 


(E 1.) In Perſon. 


A Sheriff cannot do execution where he himſelf is 2 party 3, and 
therefore an extent by him, when he is conuſee, will be void. 


X. Mo. 547. Vide ante, (C 1. 3.) 


[And where he is plaintiff, a latitat directed to himſelf i is ill. 1 Bl. 


Rep. $06.3 


E 2.) By his Officers. 


A ſheriff may make a warrant to his bailiff for execution of pro- 
ceſs, &c. 

So, he may make a warrant to a ſpecial bailiff named to him by 
the plaintiff, and take ſecurity for his indemnity. R. 1 Leo. 132. 
Cre. El. 2711 | 

But a ſpecial bailiff need not take the oath required by the A. 
27 Eliz. 12. R. Jon. 250. 2 Lev. 151. 

Nor, ap * bailiff of a ſheriff, who has not the return of writs. 


| Semb. | 
And he f he ſhall be intended a ſpecial bailiff, unleſs the contraiy ap- 


pears. Semb. 2 Lev. 151. 
Yet a ſpecial bailiff, being allowed by the ſheriff, will be an officer 
to the ſheriff, who ſhall anſwer for an eſcape by ſuch bailiff Jon. 65. 
And therefore, an aſſumꝑſit to pay ſuch ſpecial bailiff more than 


the fees allowetl by the e, will be extortion, and void. R. 


Fon. 65. 

[The under-ſherif himſelf may aſbgn a bail-bond in the name of 
the high-ſheriff, ſince flat. 4 & 5 Ann., but the under-ſheriff's clerk 
may not. Kitſon v. Fagg, T. 3 G. Str. 60.1 


(F 1 ) What Fees he may take, 
iniſter of the king, ſhall 
ortion, A 2.) | 


take a wad - = his office, Sc. Vi 


And by the ff. 4 Ed. 3. 4 ſheriffs ſhall receive and ſafely keep in , 
priſon thieves and Abbas y delivery of the conſtables, withbut tak · 
ing any thing for the receipt. 


By the f. 23 H. 6. 10. no ſheriff, under-ſheriff, bailiff, &c, ſhall 
take any profit or avail of any perſon by them arreſted or attached, or 
for d. to bail, or ſhewing favour, except ut infra. 
| or making | any return, or panel; 
vo, by the 5 28 Elia. 4. 5 ff. bailiff of franchiſe, 
2 " or 


464  * ETCEDS ONT | 
or any of their officers, ſhall not directly or indirectly take, for an ex- 
+ tent or execution of body, land, or goods, more than ut infra, on 


pain of treble damages to the party, and 407. a moiety to the king, 


and a moiety to him that will ſue. ' | 
[And the ſheriff is liable to treble damages in an action by the party 
grieved, for the act of his officer, in levying more than the fees al- 
lowed by this ſtatute. 2 T. R. 148.] 3 9 
[And there is little doubt but an action may alſo be maintained 


againſt him by a common informer, for the penalty. Bid. by all the 


Judges in B. R.] 8 | | 
And therefore, for execution, or return of a capias utlagatum, or 
warrant thereon, no fee is due to the ſheriff, Per Cur. Litt, 65. 


So, by the /. 3 Geo. 1 5. no fheriff, &c. ſhall take any fee of a 


debtor to the king, c. fave 4d. for an acquittance. Vide Extor- 
tion (A 2.—E). And ſhall take poundage on a ca. /a., & c. only 
for the ſum remaining bond fide due, which ſhall be ſpecified on 
the back of the writ, Sc. on pain, as for extortion, c. (vide for 
this, Extortion (A 2.—E), and 2001. beſides; a moiety to the king, a 
moiety to him who will ſue, &:. a 5 


bailiff 4d., and gaoler, if committed to priſon, 4d., for a copy of a 
panel 4d., for bail-bond 4 d. „ 

So, by the ff. 28 El. 4. he ſhall not take for an extent or execution 
on body, lands, or goods, more than 12 d. for every 20s., where the 
ſum exceeds not 100 J., and 6d. for every 20s. over and above an 


100 J. . 5 3 a 
And by this act he may take 12 d. in the pound for the firſt 100 J., 


and 6 d. per pon for every pound above 100 /.; for it was not in- 


| tended that he ſhould take only 6 d. per pound for the whole ſum, 
where that exceeds 100 I. R. Cro. Car. 287. Dub. Cro. El. 335. 
Acc. Ney, 28. 76. R. Latch, 17. 51. Jon. 307. Vide 2 T. R. 148. 
If there be execution by capias ad ſatisfaciendum, the ſheriff ſhall 
have his fees for the whole debt. 1 Sal. 331. Skin. 3 


a 
Sv, in execution by elegit. Dub. 1 Sal. 331. Per Hal, 1 Sal. 333. 


R.- Sal. 209. © 
Or, by Feri facias. Shin. 363. 
UIf a ſheriff levy under a fer: facias, he is entitled to poundage ; tho 


. the parties compromiſe before he ſells any of the defendant's goods. 
Alcbin v. Wills, B. R. M. 34 Geo. 3. 5 T. R. 470.) | 


And, if either party, after ſuch compromiſe, rule the ſheriff to re- 
turn the writ, the court will diſcharge that rule with coſts, to be paid 
by the party obtaining it. Bid. | 
Tho the writ be erroneous, he ſhall have his fees. R. 1 Sal. 332. 
Zo, he ſhall have fees upon an execution of a judgment in a ſcire 
facias. + 5 Mod. g7. 


So, he ſhall have fees for money levied upon an extent out of the 


' Exchequer. | Mags 2 
So, if he levies a fine for a miſdemeanor by proceſs of B. R., his 
poundage ſhall be allowed upon payment to the clerk of the crowny 
2 Jon. 185. 3 | | | | : 
* ©, ſheriff himſelf ſhall have the fees for execution, not his 
bailiff. Semb. Latch, 19. 52. 5 1 
And ſhall have the fees, tho the execution be within a corporation 3 


But * the /. 23 H. 6. 10. ſheriff may take for arreſt 20d., the 


\ 


- P48 0OVUNF. Þ _ Wh 


or the proviſo of the ſtatute extends to execution upon ſuits within a 


a corporation, which is not a county of itſelf. R. Latch, 51. Vide 
off. IFA. | ge 5 | : 
7285 by A A. 3 Geo. 15. ſheriff, bailiff of franchiſe, Sc. may take, 
on executing an habere facias poſſeſſionem, or ſeifinam, 12 d. for every 
205. per annum value of the lands not exceeding 100/. per annum, and 
64. for every 205. per annum above that value. $i 

So, by the ff. 8 Geo. 25. no ſheriff ſhall take for the extent and 
literate, and habere facias paſſeſſionem, or ſeiſinam, on the real eſtate, 
and levy on the perſonal eſtate by virtue of ſuch extent, any more 
than the ſame fees that are appointed by the /. 3 Ges. 15. for execute 
ing an elegit, habere facias poſſeſfionem, or ſeiſinam. 

So, by the ff. 3 Geo. 15. a ſheriff, who ſhall levy a debt or other 


| ſum (except pg fines) due to the king by proceſs on the ſummons of 


the pipe or green-wax, by /evari facias out of the court of Exchequer, 
ſhall have 12d. out of every 205. for any ſum not exceeding 1o0/., 


and 64. out of every 20g. for every ſum above the firſt 100/. by him 
levied. . | Ft | 


And, if the levy by proceſs on a fer: facias, and extent out of any 
of the offices of the court of Exchequer, 18d. out of every 205. not 
exceeding 100/., and 12d. for every 205. after the firſt 100/. levied. 
Provided he anſwers the ſame on his account by the general ſealing 
day of the term, wherein he ought to be diſmiſſed the court, or by 
the time granted him for paſſing his account by warrant from one of 
the barons. | * | 
If the ſheriff, having ſeized goods or perſonal eſtate by proceſs, c. 
for a debt to the crown, die, or be ſuperſeded before a venditioni eu- 
ponas, or ſale, the barons fitting, or any one, may apportion the fees 


and poundage between the preceding and ſubſequent ſheriff. 


[Sheriff is entitled to poundage on extents in aid; and if the money 
is paid, he is entitled to the whole poundage, tho' a venditioni exponas 
could not have iſſued till after he was out of office. R. v. Jerberell, 
H. 30 G. 2. Parker, 177-1 | : 

ut he is not entitled to any other coſts and charges. 1bid. | 
On action brought in Exchequer by ſheriffs of London on bail-bond, 


taken in their own names for appearance of defendant, taken on Ex- 
cheguer proceſs on proſecution of attorney-general on behalf of the 
crown, for cuſtom-houſe penalties and forfeiture, and tgfatum ca. ſa. 


into Hertfordſhire againſt bail, ſheriff of H. is entitled to his poundage, 
for this is not the ſuit of the crown. Lake v. Turner, M. 7 G. 3. 
4 B. M. 1981.) | WEEK 5 

By. /. 7 G. 3. c. 29. he is not entitled to poundage or body 
in execution on proceſs at the ſuit of ſheriff, &c. on bail-bond for ap- 
pearance of perſon ſued for duties, or for penalty for ſmuggling, or 


in any caſe where he would not be entitled, if the ſuit was directly 


in the name of the crown. 

[By A. 14 G. 3. c. 20. priſoners acquitted or diſcharged by procla- 
mation, ſhall be immediately ſet at large in court,” without paying 
any fee; and treaſurer of county, Cc. ſhall, on judge's certificate, 


pay the-uſual fee, not exceeding 134. 4d. 


(F 2.) Remedy for his Fees. 5 5 
By thoſe ſtatutes tlie ſheriff has a right to, the fees allowed, and 
2 ͤĩ 1ͤ60⁵] 8 may 


TS PESOOVNnTD. 


may maintain 4. 5 ſt upon a promiſe of * 2 o. 468 · 
"Cre. El. 654. R. cont. 2 Cre. 103. | 

So, he may have debt. Adm. Cro. Car. 287. R. 1 Sal. 33 1. 
Dub. Cro. El. 335 R. Noy, 75. Poph. 173. R. Laich, 19. 52. K. 
1 Rol. 598. l. 35. Mo. 853. 
An action brought on the 29 El. c. 4. for fees, muſt be brou ght 
by the ſheriff himſelf, and not by his bailiff. 2 7! R. 155.] 
But he cannot take a bond for his fees. R. Cro. Car. 287. 
Nor, can he refuſe to do execution till his fees paid. R. 1 Sol. A 


3 30. 
And, if he refuſes, he may be indicted for extortion. 1 Sal. 2156, - 


A2. 
Yet the court will not grant an attachment againſt him. 1 Sal. 331. 

Yet by the H. 28 El. 4. that act does not extend to fees to be taken 
for execution in a city or a town corporate. 

And therefore, upon execution out of an inferior court in a city or 
borough, the ſheriff, bailiff, Qc. ſhall not have the fees allowed by 
that at. R. Cro. Car. 287. K. 1 Sal. 331. 5 Mod. 97. R. Na, 
76. Poph. 173. | 

So, it does not extend to an execution in a real action; and there: 
fore the ſheriff ſhall not have fees upon an habere ſucias 2 ifinam, or 
 poſſeſſronem. R. 1 Sal. 331. 

ut this is now remedied by the /t. 3 Geo. 15. Vide ante, (F 1.) 

So, it does not extend to execution upon voluntary engagements ; 


as, a ſtatute-merchant, recognizance. R. 1 Sal. 332. 

But for execution of a judgment in a ſuperior court, the ſheriff, 
Oc. ſhall have the fees allowed by the ſtatute, tho? execution be done 
within a city or corporation. R. Cro. Car. 287. R. 1 Sal. 331. 

R. Ney, 76. Latch, 17. 51. 
So, if a ci „Ee. be a county of itſelf, and execution be done by 
the ſheriffs of the ſame county, they ſhall have their fees. Noy, 76. 
' Poph. 173. Semb. Latch, 52. 
So, a bailiff of a franchiſe ſhall have his fees. 5 Med. 97. Vide ft. 
3 Gev. 15. Dub. Latch, 19. 52. 

e ſheriff may retain his poundage out of money levied by levari, 
on an outlawry, ordered to be reſtored on giving ſecurity. Semb. 
Rex v. Burrell, MH. 1131, Bunb. 305.) 

[Sheriff may retain for his poundage, tho' there is no ) actual levy. 

R. v. Fetherell, H. 30 G. 2. Parker, 177.) | 

[And queſtions relating thereto are determinable on motion. Did.) 

[n a writ of falſe judgment, if ſheriff's fees are not paid, he may 
Execute a writ de executione fudicii. Barnes. : & 


(8) Sheriff's Account. y 


(i.) When i it ſhall be made, and of what Things. 


F BY the fe. 51 H. 3. de Scacc. all ſheriffs, &c. ſhall make account to 
the treaſurer and barons of the Exchequer, and ſhall come to the 
profer in the Exchequer the Monday after Michaelmas, and the utas of 
Eafier, to pay their farms, rents, and ifſues, Cc. and ſhall bring at 
the ſame time ſuch monies as they have received of the ſummons of 
the Exchequer, and other the king's debts. 
And give a 32 and make oath to make their account. 
Mad. 642. 662. E (A 2.) | And 


\ 


8h, Acc. 34. Mad. 223.651. 2 


bond \ 
5 e 


Wiener i - 
And a writ of ſummons from the pipe, iſſued before Michadlmas 
and Eafter, whereby the ſheriff was commanded guad fit ad Scarcarium 
in craſ. S. Mich. et craf: clauſe Paſ. et haberet ibi quicquid debet de ueteri 


firma wel nova, et debita ſubſcripta. Hale, $h. Acc. 49. = 


By the ff. de Rule, 10 Ed. 1. (which was an act of parliament, 
2 Inft. 551. 4 Izſt. 114.) the body of the county ſhall be written in 
an annual roll per ſe, and read every year upon the accounts of ſherffs z 
the remanents of the ferms of the ſame ſhires ſhall be written poſt terras 
datas in the annual rolls, and the ſheriffs ſhall be charged therewith. 
H. $h. Acc. 6 5. | a 


In the ſame annual rolls ſhall be written the ferm of the ſheriffs, 
the profits of counties, the ferms of ſerjeanties and aſſurts, the ferms 


of cities, boroughs, towns, and other ferms, whereof anſwer is made 


yearly in the Exchequer. H. SH. Acc. 65. ; PT 
And, alſo all debts determined, all groſs debts ſeparate, and all 
other debts that feem to be clear. Mad. 654. H. Sh. Acc. 66. 
If the ſheriff does not make his profer as he ought, a writ goes, 


commanding him to make it. Mad. 645. | 


The annual revenue, for which a ſheriff ſhould principally account, 
was fixed or caſual ; the fixed was called the corpus comitaths ; the 
caſual, proficuum comitatits, which, being in ferm to the ſheriff, were 
called firma corporis comitatits, u de proficuts comitatlis. Hale, 

. 7. 6. b. | | | 
The fixed annual revenue Par EAA 1. The rents of the tenants 
of the demeſnes of the king; 2. Groſs ferms of lands, not parcel of 


the county, let to farm to cities, boroughs, or particular perſons, or 


reſerved after the ferm of the county was aſcertained; 3. Common 
fines upon towns for beaupleader, for ſuit, ward, not attending the 
tourn, &c. reduced to a certainty; 4. Arrentations of aſſarts in 


waſtes and foreſts aſcertained by juſtices in eyre; 5. Crementum comi- 
taths, or improvements of the 


| ing's rents. Hale, Sh. Acc. 35, Ec. 
Some of theſe and ſeveral other rents, to be collected by the ſneriffs, 
were written ſub nomine vic., and called vitontiel rents, and compoſed 


the ferm corp. comitatus. H. Sh. Acc. 37, Ce 


The ferm de proficuis comitutiis principally comprehended, 1. The 


fines, iſſues, amerciaments, and other profits of the county- cott; 


2. Of the tourn and leet of the ſheriff; 3. Of the hundred or wapen» 


| take-court. H. SH. Acc. 43, Sc. | | EI, 
| Theſe ferms were paid in blanch-money, (viz. reduced to the ſtand- 


ard and dealbat.) or in numero. H. Sb. Acc. 24. 54+ 8 

Tho' the debet of a ſheriff could not be known, till his account 
finiſhed, yet an eſtimate was uſually made of the annual revenue paid 
by him, and this ſum was paid upon return of the writ of ſummons 
of the pipe at Michaelmas and Eafter, which are called the profers 7 
the Arif H. Sh. Acc. 51. Mad. 648. 644. 0 
And theſe profersiare continued, but repaid, if nothing appears due 
from the ſheriff upon the end of his account. H. Sh. Ace. 5 212. 

By the f. 283 Ed. 6. 4. every ſheriff, after he, his deputy, or 
attorney, is ſworn to account for the profits of his office, ſhall de- 
liver to ſuch of the lord treaſurer, chamberlain, chancellor, and 


| barons, as ſhall be preſent, rolls of parchment, containing the ſums 


he hath levied, or might _ levied, as part of his ferm called 
8 | | Pn 
| \ 
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vicontiels, 


leer. 
 Vicontiels, or any other ferm charged to him out of the court of Ex. 


. 


, of whom, for what lands, and for what -auſe levied. 


By a rule.6th Fuly 1650, it was ordered, that the clerk of the pipe, 


ſecondaries, and fworn clerks of the ſaid office, ſhall ſet forth, in the 
ſubſequent annual rolls, the particular rents, as far as they can dif. 


cover, &c. which make up the ferms charged in groſs ſums, and 


diſtinguiſh how much of them have been and are to be anſwered, 


H. S5. Acc. 89. 94. | 2p 
So, by the ,. 13& 14 Car. 2. 21. /. 4. the remembrancers, &', 


ſhall write true copies of ſeizures and inquiſitions, certified to the re- 


ſpective offices, for the engroſſer of the great roll, &c. that proceſs 
may iflue for levying the ſame, Oc. and they ſhall forthwith certify 
to ſuch engroſſer of the great roll all ſuch debts as any ſherif ſhall be 
charged with by his return to the barons, on any „eri facias, levari 
Facias, capias, or other proceſs, and all fines and amerciaments, ſet 
in the court of Exchequer on any ſheriff, Qc. that they may be charged 


in the ſheriff's account, c. on pain of 4o/. 
(G 2.) Of what Things a Sheriff ſhall not be charged. 
But by the f. of Rutl, 10 Ed. 1. in the remanents, the liveries and 
arms aſhgned ſhall be allowed, and other allowances (if the ſheriff 
have had any) of the iſſues of bailiwicks by our writs. Mad. 239. 


248. 650. | 755 
But the treaſurer and barons ſhall have view, c. and certify the 
chancellor of the due allowances to be made, and writs of allowance 
ſhall go according to ſuch certificates. e 5 
In the account as to new debts, nothing ſhall be put in the annual 
roll but debts ſeparate, or found in the original ; but of dead ferms 
and deſperate debts, another roll ſhall be made, called rotulum comi- 
ets. H. 8. Acc. 64 © | 
And all debts, to which a ſheriff may return, that the debtors have 
nothing in his bailiwick, nor had when firſt charged, or that the 
debtors be not found, ſhall be eſtreated into a roll, and delivered to 
circumſpect men, who ſhall inquire thereof, as by the treaſurer and 
barons ſhall be provided. SL 
After this ſtatute, the annual rents, which compoſe the ferm corpus 
comitaths, were examined, and abatement - was made in the ferm of 
the ſheriff, in reſpect of rents iſſuing out of lands granted by the king, 
and this was ſtyled remanentia firme poſt terras datar. H. Sh. Ace. 66. 
And the account was not made as before de firma corporis comitatiis, 


but de remanent firme poft terras datas. H. Sh. Acc. 66. 


And out of the annual roll were alſo omitted, firme mortuæ, viz. 


that could not be levied, and debts ſeparate. H. Sh. Acc. 67. 


By the f. 5 R. 2. 13. if accomptants, examined by the barons on 


oath, if me can anſwer the king any thing, ſay, they cannot, they 
| ſhall be diſcharged from other account. 


And becauſe, by ſubſequent grants, the rents, of which the ferm 


of a ſheriff conſiſted, were abated, whereby the ſheriff could not raiſe 
His ferm without grievance to the people, by the ff. 1 H. 4. 11. it was 
enacted, that the ſheriffs ſhall account in the Exchequer, and have al- 
lowance, on their oaths, of the iſſues of their counties in all times to 
ceme. H. Sh. Acc. 74. ä 5 : 

But by the J. 4 H. 5. 2. theſe allowances on oath were reſtrained 
to things caſual. H. Sh. Acc. 76. | , 


8 VYISCOMUNT. = _ 


So, by the ff. 34 H. 8. 16. ſheriffs were to be charged on their ae- 
counts only with ſuch ſums as they might levy, and ſhould have al- 
lowance not only for their charges in the diets, and charges of the 
juſtices of afſize, but alſo their expences about the executing their 
offices. H. Sh. Acc. 78. Rectal in the fl. 2 & 3 Ed. 6. 4. „ 
But by the f. 2 U 3 Ed. 6. 4. this act was repealed, yet it was. 
thereby enacted, that ſheriffs ſhould have ſuch tallies of reward and 
other allowances as they had before the making the ſaid act, or ac- 
count according to the ſaid act at their election. H. Sh. Acc. 79. ; 
And in counties, where no tallies of reward have been granted by | 
the king, the ſheriffs ſhall have allowances for their charges in the 
diet of the juſtices, or by other means, as ſhall be in a bill delivered 
on oath, without warrant or tally. H. Sh. Acc. 79, Cc. | 
And ſhall be diſcharged of all terms, goods, profits, caſualties, and 
ſums of money, as they cannot levy or come by. H. Sh. Acc. 80. 
And have deduction and allowance of all ſums, where the poſſeſ- 
ſions, out of which the vicontiels were leviable, are come to the king's 
hands, Oc. And the lord treaſurer and barons may do this without 
warrant. | 2] 

Since this ſtatute all ſheriffs have waived their tallies of reward, and 
have in their accounts taken the benefits allowed by the „f. 34 H. 8. 
16. and 2 & 3 Ed. 6. 4. Hale, Sh. Acc. 82. | — 
And have diſcharged themſelves of their vicontiele, the ferms de 
remanent. comitatiis, all ferms de proficurs comitaths, (where the profits 
did not exceed the charge, ) the caſual profits and other things which 
they could not levy. H. SH. Acc. 82, 83. | - 
And fuch diſcharge was made upon the oath of the ſheriff, that he 
| could not levy them. H. $h. Acc. 83. „ 
By a rule 6th J 1650, ſo much of the ferms as cannot be ex- 
plained by particulars, Qc. and ſuch particulars as have not been 
| anſwered in forty years laſt, and are become illeviable, [ſhall be put 
out of the annual roll of the accounts of ſheriffs, &c.. H. $h. Acc. 95. 

And by the ff. 13 & 14 Car. 2. 21. J 4. no ſheriff ſhall be charged 
to anſwer in account any illeviable ſeizure, farm, rent, or debt, or 
where the proceſs doth not expreſs of whom, or of what lands, 
Sc. or for what cauſe they are to be levied. | 

And all other dead farms and ſeizures, deſperate, illeviable, and 
grown, data debts, ſhall be left out of the great roll and ſheriff's 

charge. | | 

80 by the /. 3 Geo. 15. the lord treaſurer and barons, or any two 

of them, as oft as they ſee fit, on requeſt of the ſheriff, &*c. may call 

the treaſurer's remembrancer, clerk of the pipe, and ſuch other officers 
2s they think fit, and cauſe them to bring before them an account of 
the rents and certainties, written out yearly in proceſs to the ſheriff, 
Cc. and upon examination reduce and eſtabliſh the ſums with which. 
the ſheriff ſhall ſtand chargeable, c. and make orders purſuant there- 
to, to be. entred on record in the ſeveral offices, and the ſums ſo 
ſettled ſhall be the profers of each county, and the rolls of profers ſhall 
be made conformable thereto. - | 


* 


(8 3.) How enforced to make his Account. | 

| af 22 ought to make his account in perſon, or by attorney. 
a... 

And 


' ' 


aro VISCOUNT. 
a And his account ſhall be annual, and in a regular manner. Mag, 


- 


But by the ff. 3 Geo. 15. no ſheriff or under-ſheriff ſhall be taken 

into cuſtody by any officer of the court of Exchequer, for not being 

appoſed upon any proceſs for not finiſhing his accounts, or for any 
'- contempt relating to his account, but by writ under the ſeal of the 

faid court, or by warrant, ſigned by one of the barons, to be ex- 

ecuted by the marſhal of the ſaid court, or his deputy, and particularly 
_ expreſſing the name of the ſheriff, Oc. and his offence. | 


(G 4.) How the Sheriff ſhall be diſcharged by Duets. 
When the ſheriff has finiſhed his account, he ſhall have his quietus. 
By the. 21 Jac. 5. and 13 & 14 Car. 2. 21. / 8. when a ſheriff, 
on paſling his accounts, ſhall have his guzetus ęſt, he, his heirs, ex- 
ecutors, lands, goods, c. ſhall be abſolutely diſcharged of all monies 
by him levied, tho” pretended not to be accounted for, or any other 

pretence notwithſtanding, unleſs queſtioned, and judgment againſt 

kim for the ſame in four years after his account or quietus. 

And the officer, by whoſe default any proceſs is ſent out againſt 
him, c. ſhall forfeit 4o/., &&c. | | | Os 

By the ff. 3 Geo. 15. if any officer, Cc. retard a ſheriff in paſſing 
his accounts, by wilful abſence, &c. or, upon payment or tender of 
fees, ſhall neglect to inrol, make out, ſign, and deliver his quietus in 
due time, he ſhall make ſuch recompence as the barons ſhall direct, 
on complaint in a ſummary way, &c. | | 


: (G 5. Charge of his Patent and Account. | 
By the /f. 3 Gee. 15. the ſeveral officers of Chancery, Exchequer, &c. 


claiming any tee from any ſheriff, under-ſheriff,, &c. for making out 
his patent or commiſſion, the dedimus to ſwear him, the entering the 
recognizance, the making out and return of his proceſs, his appeal, 
paſſing his accounts, quietus, or other matter concerning the ſheriff- 
alty, may receive the ſeveral fees therein ſpecified, and no other, on 
pain of 5/. to the party grieved, and treble the ſum taken above the 
juſt fees, and treble coſts, to be awarded by the court of Exchequer, 
on proof of the offence, in ſuch ſummary way as to them ſhall ſeem 
mort... -- | . N 
Vide more concerning Sheriff, in County, (B 1, &c.)—Dignty, 
(B 5.)—Fuftices of Peace, (D 6. 8.)—Lendon (G).—Pleader, (2 W 25;) 
Kent, (D 8.)—Retern, (F 1, &c.) | | ; 


{ 
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VISITOR. 


a) By whom Viſitation ſhall be made. 

5 '(A 1.) By the King. | 

Hs the antient law of the realm, the king has power to viſit and 
wo reform all abuſes in the church. Dav. 4. 2 Rol. 230. l. 7 
And therefore, all free chapels, of the king's foundation, are vilit- 

| able by the king, and not by the ordinary. 2 Rel. 230. J. 17. 


' 


d 


t- 


WEL 


80, all hoſpitals of the king's foundation. 2 Rol. 230. J. 17. 

And all donatives. 2 Rol. 230. J. 20. | Dy 

So, the king may viſit 'the univerſities. R. in Privy Council, 
12 Car. 1. 2 Ruſh. 327. 23 


So, tho' the king appoints governors of an hoſpital, ſchool, &c. 
he may afterwards viſit, if the governors are not made viſitors by e- 
preſs words. Eg. Ca. 182. ZE RE at” 

So, by the ff. 25 H. 8. 21. archbiſhops or others ſhall have no au- 
thority to viſit any college, hoſpital, &c. before exempt from their 
viſitation, but viſitation ſhall be by the king, c. = 

But by the ff. 31 H. 8. 13. all monaſteries, colleges, hoſpitals, &c. 


rere ad 


- thereby diſſolved, and all churches, &c. belonging to them, tho? be- 


fore exempt, ſhall be thenceforth within the viſitation of the-ordinary, 


or of the king, Se. | e 
Sa, where the king and a ſubject join in a foundation, the king 


ſhall viſit; for the king is founder. 2 Inf. 68. 


(A 2.) How he 1 By his chancellor.] The viſitation of the 
king's free chapels, hoſpitals, or donatives, ſhall be by his chancellor. 
F. N. B. 42. A. Dav. 46. ö. 2 Rol. 230. J. 17. 20. 45. Co. L. 96. a. 


And if any other viſits them, a prohibition lies. Reg. 40. B. 


{A 3.) By commiſſioners.) So, the king may make viſitation by 
ſpecial commiſſioners. Dav. 46. b. 2 Kol. 230. I. 4. 

By the t. 25 H. 8. 21. archbiſhop, or other perſon, ſhall have no 
power to viſit any colleges, hoſpitals, c. exempt before the act; 
but the viſitation ſhall be made by commiſſion under the great ſeal to 
ſuch perſons as requiſite. | | 

By the ,. 1 El. 1. all privileges, juriſdictions, &c. uſe to viſit 
the eccleſiaſtical eſtate and perſons, &c. ſhall be annexed to the 
crown; and the queen may aſſign commiſſioners, Qc. to have all 
juriſdiction, &c. Vide in Prerogative, (D g.) 

By the ff. 2 H. 5. 1. hoſpitals of the king's patronage and found- 
ation, the ordinaries, by the king's commiſſion, ſhall inquire of the 
foundation, governance, and eſtate of them, &c. and ſhall certify the 
inquiſition in Chancery. 
| | (A 4.) By a Patron. 

So, if any foundation for charitable purpoſes be made by a ſubject, 
and no ſpecial viſitor appointed, the founder and his heirs, by the 
common law, are viſitors. 4 Mod. 124. Ca. Parl. 45. 8 Aff. 29. 
£4. Ca. 180. „ 2 | I | 
As, the founder of a college or hoſpital, not ſpiritual. Ca. Parl. 46. 
Bro, Depoſition, 10. 2 Rol. 230. I. ult. Reg. 41. a. Ney, 91, 2. Dub. 
Cod. Jur. Eccl. 1148. (or 1107. ed. ult.) R. Carth. 93. | 

So, if governors be appointed, but no viſitor, the governors ſhall 


_ viſit. 2 Rel. 23 1. J. 2. 10. 10 Co. 31. 2. 


By the f. 14 El. 5. if an hoſpital be founded, and no viſitor ap- 
pointed, the founder ſhall viſit during his life. | 
2 by the /f. 39 El. 5. where maiſons de Dieu, & c. are founded by 
Þ = the patron or founder of any eleemoſynary corporation. Ca. 

ari. 45. E | | e 0 : 

So, 
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So, if a common perſon be founder, tho? the king afterwards gives 
to the ſame corporation greater poſſeſſions. 2 nt. 68. 'L 
Or, tranſlates a chauntry, founded by a common perſon, to a 
monaſtery, &c. and endows it. Did. | We | 
So, the founder or patron of any eleemoſynary foundation, and his 
heirs, are viſitors, tho' the patron does not claim to be ſo during his 
life. Ca. Parl. 45. : | : 

And this viſitatorial power is conſequent to the patronage by the 
common law, not introduced by any canon or eccleſiaſtical conſtitution, 
Ca. Parl. 45. . . b 5 
| So, the viſitation of a donative church ſhall not be by the ordinary, 
| but by the patron or commiſſioners appointed by him. Co. L. 344. a. 
Fide Donative. | | 1s 3 

8 (A 5.) By the Metropolitan. | 

So, the archbiſhop of Canterbury may viſit the univerſities of Oxford 
and Cambridge, being within his province, jure metropelit, X. by the 
King in Council, 12 Car. 1. 2 Ruſþ. 327, &c. „ 


(A 6.) By the Ordinary. | 


(A 6.) Who ſubjef to his viſitation.) All ſpiritual perſons, generally, 
are ſubject to the viſitation of the biſhop, or other ordinary. 2 Ra. 
229. J. 10. 5 

As, parſon, vicar, Sc. 2 Rol. 229. l. 35. el | 
So, a dean, of right is viſitable by the ordinary. 2 Ro. 229. J. 25, 

So, every one having curam animarum. I Med. 12. 

By the ,. 2 H. 5. 1. as to hoſpitals not founded by the king, the 
ordinary ſhall inquire of the manner of foundation, eſtate, and 
governance, Ec. and correct and reform, &c. according to the law 
of hol, church, as to them belongs. | 

So, every ſpiritual hoſpital ſhall be viſited by the biſhop. 2 Rel. 
230. J. 50. 10 Co. 31. 2 Kol. 231. I. 5. Noy, 91, 2. | 
So, all abbies and priories, of common right, were viſitable by the 
ordinary; as, to their rule and ordinary, if they were not lawfully 
exempted. - 2 Ro. 229. . 17. 231. l. 39. i 

And by the /. 35 £d. 1. 4. the ordinary, tho' an abbot, prior, Cc. 
alien, may viſit a monaſtery, &c. ſubject to them in things belonging 
to the rule and diſcipline of their order. 8 c 
And tho' the patronage of a deanry, Oc. by act of parliament, be 
given to the king, ſaving to all but the biſhop all rights, Cc. the 
dean continues viſitable, when the king has preſented ; for the ſaving 
regards the patronage and poſſeſſions only. 2 Kol. 229. J. 30. 

So, if an hoſpital be ſupprefſed by act of parliament, and their 
poſſeſſions veſted in the king, the viſitation of them does not thereby 
ceaſe, till the incorporation of them be diffalved. 2 Rl. 229. J. 40 
So, by the flat. 14 El. 5. after the death of the founder, if no 
viſitor be appointed, the biſhop of the dioceſe, or his chancellor, ſhall 
viſit all hoſpitals within his dioceſe, to ſee that they be ordered ac- 
cording to the ſtatutes of the foundation; and call to account 


perſons for receipt of rents, &c. _ 
(A .) Whe nat.] But the king's free chapels, hoſpitals, donatives 


Oc. were not viſitable by the ordinary. Vide ante, (A 1.) A. 
| | | ; 


x 
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So, the king might exempt abbies, &c. from the viſitation of the 
ordinary. 2 Rol. 232. J. 35. 230. 1.25, 1 : 
30, if the king had it in ward, the ordinary ſhould not viſit during 
the king's cuſtody. Semb. 2 Rol. 230. J. 35. 4 | | 
So, if a rectory was appropriated to the abbot, Gc. it ceaſed to be 
viſitable by the ordinary. 2 Rel. 229. J. 12. Dav. 3. 6. | 
So, if a corporation be lay, the ordinary ought not to viſit, nor 


can viſit. 10 Co. 31. a. Sutton. Dub. Cod. FJ. Ecdl. 1 148. (or 1107. 


ed. ult. 
[Whether a biſhop, as viſitor, has juriſdiction in matters of pro- 
erty in his cathedral, (as the intermediate profits of a vacant pre- 
hind: divided among the other prebendaries during the vacancy,) or 


| whether they can be determined otherwiſe than by courſe of law, is 
a great queſtion; but if executors and adminiſtrators of deceaſed 


prebendaries intervene, he cerfainly has no juriſdiction. Rex v. 


Biſhop of Durham, P. 31 G.2. 1 B. M. 567.] 


(A 8.) Hoa the viſitation ſhall be made. By the biſhop himſelf.) By 


Cent. Othon. Leg. 22 H. 3. A. D. 1237, Circumeant ( Arch. et Epiſe.} 


dixceſes ſuas temporibus opportunis, corrigendo et reformando ecclgſiat. 
Vide Lind. Conſt. Oth. 56. . | | 8 | 

In viſitatione dioceſand, tenetur epiſcopus primo viſitare ecelgſiam cathe= 
aralem, deinde diecefin. Cod. F. Eecl. 996. (or 957. ed. ult. ) 

In metropolitand, tenetur archiepiſcopus ſuam primum eccleſiam et diœegſin 
viſitare, deinde in fingulis diccgſibus ab eccl:fid cathedrali incipere, indeque - 
pro libitu ad reliquas diœceſeos partes tranſire. Cod. J. Eccl. 996. (or 

57. ed. ult. Eg | | £0 
1 re ſhall be made without commiſſion for it under the 
great ſeal. 2 Ruſh. 451. | 5 | 

Viſitation by the biſhop, by the antient law, ought to be annual. 
Cod. J. Eccl. 998. (or 958. ed. ult. ) | 5 

But becauſe the archdeacon makes an annual viſitation, by the 
modern law and practice, the biſhop makes only a triennial viſitation, 


diæcgſim totam tertio quoque anno viſitet et procurationes accipiat, ut aliis 


temporibus viſitet, ei liberum eſto, modo ſuis impenſis id faciat. Cod. J. 
Eccl. 998. {or 958.) | | "OS 

By canon 60. A. D. 1603, confirmation ſhall be at the biſhop's vi- 
litation every third year. | = 


(Ag.) By the archdeacon.) Viſttationem per modum ſerutationis fim- 


— Plicis tanquam wicarius epiſcopi archidiaconus habet de jure communi. 


Lind, 49. 


(A 10.) Offences inquirable at a viſitation.) Ad epiſcapum principaliter 
ſbeclat inguirere de criminibus ecclefiaſticis, ut de adulterio, uſura, ſacrilegio, 
fimonid, et quolibet mortali beccato. Lind. Conſt. Othon. 56. 

By canon 109. A. 1603, if any offend their brethren by adultery, 
whoredom, inceſt, or drunkenneſs, by ſwearing, ribaldry, uſury, or 
other uncleanneſs and wickedneſs of life, the churchwardens ſhall 
preſent the offenders. a | | | 3 

So, by canon 110. if they know any to be a hinderer of God's 


word to be read or preached, or of the execution of thoſe conſtitu- 


map, or fautor of uſurped or foreign power, by law rejected, or de- 
ender of popiſh and erroncous doctrines, = So, 


"* * un b * 4 Ry 4 a 
* ; f ” , / Y 22 


* z 


e 414 VISITOR. 


So, by canon 117. in all viſitations they ſhall preſent the names of 
all who behave diſorderly in the church, or, by ringing, walking, 

| © talking, or other noiſe, hinder the miniſter or preacher. 885 
4 ö [The viſitor may deprive a prebendary for incontinency. 1 Vilſ. 
206.1 | | 5 . / | | 


(A 11.) By what means inquiry ſhall be made. By preſentment.) An- 
tiently ſuch perſons as the ordinary ſelected were cited to make in- 
formation, upon oath, de moribus parochianorum within their diſtrict, 
Cod. J. Eccl. 1000. (or 960. ed. ult. ) | „„ 
Afterwards a citation was granted againſt 4, 6, or 8 juxta ampli- 
tudinem parochiarum, quod compareant, & c. ſuper inquirendis ab eiſdem 
vi ſſtationem noſtram, & c. concernen. veritatem quam noverint difturi, &c. 
72 by the canon law are ſtyled, Tefes Synodales. Cod. J. Eccl. 1000. 
or 960. : | 
And by the Conſe. of Boniface, 45 H. 3. A. 1261. laict, ubi de ſubs 
ditorum peccatis et exceſſubus corrigendis per prælatos et judices eccleſraſtic. 
 Tnquiritur, ad præſtand. de veritate dicendd jurament. per excommuni- 
cationem, ft opus fuerit, compellantur. Lind. 109. | 
Afterwards, at the time of the reformation, and before, preſent- 
ment was made by the churchwardens alone, or with two, three, 
or more pariſhioners. Fide dignis (who fince are called ſide- men, or 
aſſiſtants). Cod. J. Eccl. 1000. (or 960. CET, 
And by the canon 1571, æditui adulteros, fornicarios, &c. in epiſc> 
porum & archidiaconorum viſitationibus patefacient. Cod. J. Eccl. Iooo. 
{or 960.) | | 
— "PER the biſhop or archbiſhop before his viſitation hos 
economns ad comparend. in eorum viſitatione vocare ſolent, eiſque articuls 
miniſtrare, ac eos de fidelit. ſuper eiſdem inquirend. et de compertis pre- 
ſentationem exhibere, juramento corporali onerare. Ought. Ordo Fud. 228. 
By canon 26. A. 1603, churchwardens or fide-men having taken 
their oaths to preſent, &c. who ſhall incur perjury by mats: Fon or 
refuſing to do ſo, c. ſhall not be admitted to communion. 
Ihe oath of churchwardens was at firſt ad patefaciend. what they 
knew to be bad in rebus et perfonis ; but articles were delivered to 
them, and they were ſworn to make preſentment upon them. Cod. 
J. Eecl. 1000. (or 960. | ON 
But if an oath is required to preſent according to articles delivered, 
where any articles are not within eccleſiaſtical juriſdiction, a prohi- 
bition goes ; for the oath required ought to be only, to preſent ſuch 
articles as to their knowledge were preſentable by the eccleſiaſtical laus. 
Cad. J. Eccl. 1001. (or g61. edit. ult. ) | 1 
So, a preſentment quod A. commiſit adulterium, &c. is inſufficient 


without ying cum qud. Ought. O. J. 229. 


(A 12.) By inquiry ex officio.] So, a biſhop or archdeacon, ex 
famd publicd vel relatione perſon. fide dign., having notice that any has 
committed a notorious crime, or is ſuſpected de opinione erroned au 

| perverſitate obflinat4, may cauſe him to be cited ad comparend. per- 
ſonaliter coram eo in loco ſolito judiciali articulis, &c. preſertim to the 
crime ſpecified, ſibi objiciendis reſpcnſur. Ought. O. J. 215. 


(A 13.) By promotion or cecuſaticn of a ſtranger.] $0) if there ” 
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no preſentment, nor inquiry ex officio, quelibet perſona (able to pay 

coſts) habet intereſſe fudicis officium implorare et voluntarie promovere. 

Ought. 0. Jud. 225+ | | | 

| (A 14.) By a ſpecial Viſitor. = | 

So, upon the foundation of any corporation aggregate for a charity, 

the founder may conſtitute a ſpecial vifitor. Co. L. 96. a. 

As, upon the foundation of any college, or hall in an univerſity. 

Or, hoſpital, free-ſchool, &'c. | + 

{No particular words are required to create a viſitor ; it is ſuffi- 
cient if the founder's intention appears. Attorney-General v. Talbot, 
H. 1747, 3 Atkyns, 662. 1 Veſey, 78. Attorney-General v. Middleton, | 
T. 1751, 2 Pefey, 327-] | 

{The viſitatorial power may be divided. Jbid.} | 

Governors may be viſitors, tho? the legal eſtate is veſted in them 
but not when they are to receive the revenue. Bid.) 

[The founder may apppoint a ſpecial viſitor, for a particular pur- 
pole, and no further; he may appoint a general viſitor, and yet 
appoint inferior particular powers to others in the firſt inſtance. 
Saint John's College, Cambridge, v. Toddington, H. 30 G. 2. 1 B. M. 
158. | | 3855 . 

ge where there are ſuch ſpecial viſitors, governors or overſeers, 

by the ff. 39 El. 6. they are not ſubject to the commiſſioners for 
charitable uſes. | 

[If a college has, by charter, particular powers as to a ſchool ; as, 

to remove the maſter, c. Chancery will not interfere in ſuch matters, 

tho' they are not appointed general viſitors; but as to management 

of the revenue, it will. Attorney-General v. Corporation of Bedford, 

7. 1754, 2 Fo pole: | 

If a biſhop, by the deſignation of the biſhop of ſuch a ſee, be ap- 

pointed viſitor, that extends to all biſhops of the ſame ſee ; as, if the 

ſtatute of a college ſay, epiſcopus elienſis fit viſitator. Semb. F. g. 312. 
380. | | On 


(A 15.) What authority he fhall have.) If a ſpecial viſitor be ap- 
pointed, he has a general authority to inſpect, that the college, Gr. 
be governed according to the laws and ſtatutes of the founder. 
4 Med. 110. DE | 4 = 

And may make viſitation for redreſs of grievances. 4 Mod. 109. 

[But a viſitor can only decide private diſputes between the members 
- the college, and not a ſuit by third perſons againſt the whole body. 

9wp. 378.] | „ 

[So, where an eſtate is in the college, and they are to act in a 
truſt, the viſitor cannot meddle in a matter which is the ſubject of 
ſuch truſt. Id. ibid. | N 

So, tho' the ſtatutes of a college ſay, that he ſhall viſit de guin- 
quennio in quinguennium ſemel, yet he may at other times hear appeals, 
remedy upon complaint, &'. ; for his general authority ſhall not be 
reſtrained but by negative words. Semb. 4 Mod. 109. Ca. Parl. 42. 

So, a viſitor has authority, upon refuſal to admit, as well as upon 
ouſter of, a fellow, c. of a college. 4 Mod. 369. Shin. 13. 
So, a viſitor has authority, as incident, to deprive, 4 Med. 110. 
Ca. Parl. 43. Sl | | 
TS: =* 
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a To proceed upon a grievance done in the time of lite predeceſſors | 


R. Shin. 13. 8 . b , | , | 
Ilf there is a viſitor of a college, his authority extends to fellows 
ſhips and ſcholarſhips, here to be placed by a ſubſequent charity. At 
torney-General v. Talbot, H. 1747, 3 Atkyns, 66%. 1 Veſey, 78. 


Tho' the founder has given a college a viſitor, yet, as to a ſeparate 


benefaction given them in truſt, they are ſubject to the juriſdiction 


of Chancery as truſtees. Green v. Rutherforth, P. 1750, 1 Veſey, 


462.] 3 b 
- [Subſequent benefactions may be put under the power of the 
viſitor, or not, at the will of the donor. Bid. 


[A party's anſwering to an appeal before the vifitor, does not 150 c 


him juriſdiction, if he has it not otherwiſe. Bid. ] 

[Viſitor can judge only according to the ſtatutes of the college. 
Bid. ] ö | ©] 8 

Therefore in caſes in which the viſitor cannot give a remedy, the 
relief belongs to the king's courts of general juriſdiction. id.] 

[Petition to the lord chancellor, as viſitor of Trinity-Hall, Cam- 
bridge, there being no heir of the founder, to declare the election of 
a fellow void, and to order the petitioner to be admitted: the court 
of King's Bench having in a ſimilar caſe declined juriſdiction, the 
lord chancellor heard the petition, and on the conſtruction of the 
ſtatute diſmiſſed it. Ex parte Wrangham, 2 Veſ. jun. Gog.] 

[The founder may preſcribe particular modes and manners, as to 
part. St. John's College, Cambridge, v. Toddington, H. 30 G. 2. 1 B. M. 
158. Vide 1 Bl. Rep. 51. 71. 82. 89.) | 

[The power of a viſitor muſt be collected from the whole purview 
of the ſtatutes conſidered together. 1b:d.} 5 
 [Tho' a general viſitor has incidental power, yet the founder may 
reſtrain him as to particular inſtances. 1b:d.} | 


[The biſhop of Ely is general viſitor of &. John's College, Cambridge, : 


except as to altering the ſtatutes. Bid.] | 
[He is viſitor as to the election of fellows, as well of doctor 

Ketor's (or the Southawell) fellows as the reſt. Bid. | 
[Ingrafted or annexed fellowſhips (tho' ingrafted by indenture) are 

to be conſidered as part of the old foundation, if no ſtatytes are given 

by the founder of them. Bid. | | : 

[A clauſe of diſtreſs given to a third perſon, does not take away 

= ſpecific remedy of the injured perſon's applying to the viſitor. 
id.] 5 


(B) Determination of a Viſitor final. 
80, if a viſitor gives ſentence, it ſhall be definitive; for no appeal 
lies to the king, or elſewhere. 4 Mod. 112. R. Dy. 209. 4. 
R. 3 Mod. 265. Shin. 13. [Vide 1 Bl. Rep. 22. 25.] - ; 
And therefore, if his ſentence or deprivation be — in pleadings 
it is not neceſſary to ſay for what cauſe it was; for the cauſe is not 
traverſable. 4 Mod. 124. Ca. Parl. 46. 53. | 


So, a mandamus does not lie to reſtore a perſon deprived by hiw. 


4 Mod. 112. 122. Ca. Parl. 47. R. 3 Mod. 265. | 
[Where it is doubtful who is the viſitor of a _—_ a mandamut 
ſhall not go, nor has it ever been determined whether a 1 


lies to a viſitar. 1 Wilſ. 266. Vide 1 BL Rep. 5 2. 71. 82.1 clf 
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| tif the viſitor of a college in one of the univerſities refuſe to 
exerciſe. his viſitatorial power by receiving and hearing an appeal, 
B. R. will grant a mandamuſ to compel him; but if he has heard 
and decided on it, this court has no authority to examine the legality 
of the judgment. Rer. v. EH, H. 34 Geo. 3. 5 J. R. 47. ] 

So, his ſentence ſhall not be examined in a eollateral action. Cort. 
per three F. but Holt Ch. J. acc. 4 Med. 113. 123. 1 | 
And this judgment was reverſed in parliament. Ca: Parl. 56. 
Shin. 44-116. 1 5 l 
No more in à temporal than in a ſpiritual corporation of which he 
is viſitor. Cont. per three FJ. but Holt acc. and the judgment was re- 
verſed. 4 Mod. 116. 121. Ca. Parl. 5. LSE 

But the power of a viſitor may be qualified or reſtrained by the 
ſtatutes of the college. .Semb. 4 Mod. 120. Ca. Parl. 51, [Vide the 


Caſe of Rex v. Biſhop of Ely, 2 T. R. 290, et /eq.] : 
| ALF he, Mn er attempts a 7 a prohibition lies. 
4 Mod. 110. Semb. 2 Rol. 230. J. 15. 24: | | 
80, if a viſitor be appointed by the foundet of a college, that does 
not extend to a foundation of other fellowſhips added by another to 
the ſame college. Semb. 5 Mod. 222. 55 
So, if a viſitor intermeddles with a matter out of his juriſdiction, 
2 prohibition lies. Ayl. vol. 2. Hift. of Oxford, 80. 94. Reg. 40. 
So, an appeal lies to the king himſelf from the ſentence of a 


viſitor. Ayl. Hift. of Oxford, vol. 2. 84. 86. 


(c) How his Power ſhall be exerciſed. 


FHE power of a viſitor muſt be regulated according to the ſtatutes 
of the college, or cuſtoms of the place. | | 
If an appeal be exhibited to him, he muſt take it. l. H. of 
by vol. 2. 81. | 
He muſt inhibit all proceeding agairiſt the appellant till the appeal 
be determined. Bid. 1 . 
He muſt direct the complaint, to which an anſwer is required, to 
be put in writing. Ayl. vol. 2. 95. | | 
e need not hear parol evidence on an appeal; it is ſuffigient if he 
receive the grounds of the appeal and the anſwer to it in writing. 


Rex v. Ely, H. 34 Geo. 3. 5 T. R. 475.) N 

* he muſt ſummon all concerned to appear before him. Ayl. 
vel. 2. 81. 5 | 

And he may ſuſpend or deprive any for contumacy ; for it is re- 
2 for the exerciſe of his office. Ay/. vol. 2. 80. 4 Med. 110. 

a. Parl. 43. 8 | E 

So, he = adminiſter an oath. Ayl. vol. 2. 94. 

Or, require an anſwer upon oath. Did. | 

He ought to give convenient time for an anſwer. Al. vol. 2. 95. 

And for examination of witnefles. Bid. 

He muſt always proceed upon a general viſitation, or particular 
appeal, ſummariè, ſimpliciter, & de plano ſine ſirepitu aut figura juditii, 
v22. according to mere law and right. Hild. 4 

Yet the forms preſcribed by the ſtatutes muſt be obſerved. Did. 

[He may inquire of facts committed before an act of grace.) 
Vol. VI. | Ee >. "Rn 


- 46 . Vini 


[He may inquire into and Puniſh ohe, for a corporate af. 1 
{The biſhop of A. and his ſucceſſors, being appointed viſitors, i6 
veſts i in the ſucceſſors, without the words for the time being. : 
bars he is firſt appointed general viſitor, and afterwards is appointed 
cial viſitor, ' and proceeds as ſpecial viſitor, a prohibition will lie 


r the crown had no further er to enlarge the viſttatorial power. 


Bentley v. Biſhop of Ely, T. 5 G. 2. Fort. 298. Str. 912. 


[N. B. This judgment was — on error in the Houſe of 


Lords.] 
TA general viſitor cannot have a mandamus to help him to viſit his 
college, nor to compel an inferior officer to do his duty. Daffor 


Walker's caſe, H. 9 G. 2. B. R. H. 212. 
(D) Remedy, if a Viſitor acts contrary to > Law. 


Bur 2 viſitor has not authority to determine matters againſt the 


ſtatutes of the realm; for he is a private judge, who is to deter- 


mine only offences qo the ſtatutes of the college where 4: is. 


viſitor. Semb. 4 Mod. 238. 241. 369. 


(E) If he acts without lawful Authority, 


89 if a yifitor acts when he has no right to be viſitor, a Prohibition 
lies. 2 Mod. Ca. 367. 


[If no perſon applies to the court, who claims the viſitatorial power, 
except one who has long exercifed it, the court will not grant a pro- 
hibition on the motion of a fingle fellow, who ſuggeſts that the 
power is in another. Martyn v. ” Archb: 1/hop of Canterbury, J. Ir & 
12 G.2. Andr. 258. £ 

UMPIRE. 
Vide Arbitrament (E). 
UN CORE PRIS T. 
Vide Pleader, (a x 5. 
UNDER SHERIFF. | 
Vide Pleader, (28 21.)—Viſcount, (Br 0 
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UNION. 
Union. 


8 to the union of churches, by whom it ſhall 1 1 and the 
effect of it, vide in Aducauſon, (F 1, 92 
s to the union between the kingdoms 0 England and Scotland, 
vide in Scotland, (D 1, &c.) 
As to the union of Wales with England, wide in Wales, (A I.) 
The uſual union of kingdoms or ſtates conſiſts in the union of ſo- 
| verrignty; of name, of language, of _ and occupations. 8 


2B. M. 661. 


| s 5 49 


Si uniantur duo populi, non amittentur jura, fed communicabuntur. 


Gro. de F. Bel. & Pac. l. 2. 6.9. ſ. 9. Cont. 4 Inff. 347 


UNITY. 
Tide Diſmes, (E 9.) 


> "0 


„„ 
(A) Univerſities; What are. 


| p the kingdom of England there are only the two univerſities of 


Cambridge and Oxford. h 


Univerſitas imports the incorporation of the profeſſors of all ſci- ; 


ences in a body politic. Dr. Ayliffe, 2. _ 5 5 
And frequently is uſed for the place in which thoſe profeſſors re- 
fide for their ſtudies. Dr. Ayliffe, 2. | 


The word was uſed in ſuch ſenſe in the time of Rich. 1., John, 
and moſt part of the time of H. 3. Dr. Ayliffe, 2. | 


The king may make a univerſity. 


And may make it without the conſent of the ordinary. 2 Keb. 65. 
[The corporations of univerſities are lay- corporations, and the 


crown cannot take from them any rights they have by charter or pre- 
ſcriptive uſage. Rex v. Vice-Chancellor of Cambrids 
3B. M.1647.] „„ . - 


(B) Cambridge; the Privileges. 


THE antient charters of Cambridge being deſtroyed by the rebels, 
per ft. 8 R. 2. nu. 11. the aſſiſe, conuſance, and correction panic, 


cerviſie, ponder., menſur., regrator et foręſtallor., were granted to the 
chancellor and ſcholars of the ſame univerſity. 4 fl. 228. 


By I. 13 Eliz. 21. it was enacted that the univerſity of Cambridge 


ſhould be incorporated, tho" it was antiently a corporrtion. 4 Uf. 
227. | 1 . : 1 
That the letters patEnt of 3 Elia., and all letters patent of the queen 


or her predeceſſors, ſhould be as good and effectual as if they had 
deen recited and confirmed by the ſame act. 4 Lift. 227. ä 


That the chancellor, maſters, and ſcholars of the ſame univerſity 
ſhould enjoy all manors, franchiſes, privileges, &c. to them granted, 
Tc, 4 45 227. es | 

[The charter of Eliz. does not repeal the old cuſtoms and uſages 


of the univerſity; except in caſes where they chooſe it; they may act 


partly under one, partly under the other; and an election according 
to uſage is good, tho? a ſubſequent charter directs another mode. 
Rex v. Vice-Chancellor of Cambridge, P. 5 G. 3. 3 B. M. 1647. 

[Court-leet, tho' antiently granted to the town, is now in the poſ- 
ſeſſion of the univerſity. Semb. ibid. | 

(By letters patent, 26 H. 8. and 3 Car. 1. it has a concurrent au- 
chority to print acts of parliament, and abridgments of them, within 
the univerſity, Baſket v. Univerſity of Cambridge, M. 32 Geo. 2. 
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as 42d; UNIVERSETY. 
As to the courts of the univerſities, vide in Courts (M). 18 
As to the conuſance of pleas there, vide Courts, (M—P * 4. 
8 (c) Oxford; the Privileges. 


| GO, by the fe. 13 Elia. 21. all charters andd letters patent, c. by 
the queen or her predeceſſors to the univerſity of Oxford, as 
well as to Cambridge, are confirmed; the univerſity is incorporated de 


novo, and all manors, franchiſes, privileges, Oc. which they of right 


ought to have, are eſtabliſhed. 4 Iſt. 227. | | 
The chancellor of the univerſity is a juſtice of peace by prefcrip- 
tion, as well as by charter. 2 Vent. 33. He 
By antient charters they have juriſdiction tam in laicos quam in 
clericos. 2 Vent. 33. Cn ro 
So, by f. 14 R. 2. and 14 H. 8. confirmed by f. 13 Eliz. 21. the 
_ univerſity has conuſance of all pleas for treſpaſs, and all complaints, 
miſdemeanors and crimes (except pleas of freehold) i ſcbolares, ſervi 


aut miniſtri ſunt una partium ſec. flatuta vel conſuetudines, & c. vel ſer. 


legem regni ad voluntatem cancellaru ; ita quod juſtic. de B. R. de C. B. 
vel de Mair non ſe intromittant. Vide Courts (M). : | 
And therefore, where a ſcholar is party, the vice-chancellor's court 
ſhall hold plea in all perſonal actions ſec. legem terre, aut morem uni- 
-wverſetatif, Litt. 10. 1 Sal. 343, TY = 


So, if the wife or daughter of a ſcholar is plaintiff againſt cer 
ſcholat who prays a prohibition 5 for tho? the wife is not a ſcholar or 


ſervant, yet the defendant being a ſcholar, the ſuit ought to be in the 
vice-chancellor's court. R. Cro. Car. 73. Litt. 41. 


So, conuſance ſhall be allowed, where an action upon the caſe is 


brought againſt 4 college in their corporate capacity, viz. againſt 
maſter and fellows. R. per three J. Athins cont. 1 Mod. 164; 
But the univerſity court ſhall not hold plea in an action real. 
Nor, in ejectment; for thereby poſſeſſion of the freehold ſhall be 
- recovered. R. Cro. Car. 88. | 2 1 
Nor, in treſpaſs quare clauſum fregit ; for the freehold may come in 
queſtion, | | | 6 
I Nor, for the penalty of a ſtatute. Skin. 665. R. Sal. 671. 
So, privilege of the univerſity will not be allowed where the fuit 
is for an equitable matter in Chancery. R. 2 Vent. 362. Videin 
Chancery (3 X). | 


Nor, where a tradeſman is matriculated and regiſtred in the uni- 


verſity as a ſervant to a ſcholar, but lives in the city, and does not at- 
tend in college as a ſervant. R. 2 Vent. 106. 

[Conuſance is not allowed for one who tho? ſtill a member, and 
ſometimes is at Oxford, yet is a curate elſewhere, and reſides there 
generally. Hayes v. Long, T. 6 G. 3. 2 Will. 1 | 

\ [The chancellor ſhould certify reſidence, and there ſhould alſo be 
an afſidavit of it. Semb. ibid.] | | | 
If the privilege of the univerſity is allowed upon record in the 
ſame court, it ſhall be afterwards allowed upon motion in anothet 
caſe ; but otherwiſe, it muſt be pleaded. Sal. 450. Skin. 668. 

[A college barber at Oxford, tho he reſide in the city, is entitled to 
the privileges of the univerſity. Rex v. Routledge, MH. 21 Geo. 3. 
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CNIVTRAKSEDTY. „ 


By fat. 17 Ge. 2. c. 40. . 11. no perſon ſhall retail wine in 
either univerſity without licence from the chancellor or vice-chan- 
| cellor of Oxford, or the chancellors, maſters, and ſcholars of Cambridge, 
reſpectively, on pain of 5 J. But this is not to affect the privileges of 
the mayor, Fc. of Oxford. | 8 8 


School and Schoolmaſter, 


| B by confl. Tho. Arundel in conc. Oxon, H. 4. magiftri, &c. d. 


centes in artibus aut grammatic4 pueros, &c. de materia aliqua theo- 
legicd contra determinata per ecelgſiam, nullatenus ſe intromittant inſtruendo 


 eoſdem, nec permittant ſcholares, & c. de fide, & c. diſputare, ne per ordi- 


narium gravit. puniantur. Lind. 283. | 
80, by ff. 23 El. 1. a ſchoolmaſter or teacher preſuming to teach 


contrary to this act, (viz. who abſents from church for a month, or 


is not allowed by the biſhop or ordinary of the dioceſs,) being con- 
vict, ſnall ſuffer a year's impriſonment, without bail, and be diſabled 


to be a teacher of youth. 


And he who keeps ſuch a ſchoolmaſter ſhall forfeit for every month 
10 J. „ Ts 
So, by the ff. 1 Fac. 4. no perſon ſhall keep a ſchaol out of the 
univerſities, except in ſome public or free grammar- ſchool, or in ſome 

ntleman's houſe, not recuſant, or licenſed by the archbiſhop or 
biſhop of the dioceſs, on pain of 40 f. per day, &c. | 

So, by ff. 13 & 14 Car. 2. 4. every ſchoolmaſter of a public or 
private ſchool, &c. ſhall ſubſcribe the declaration therein; and if 
any teach, as a tutor or ſchoolmaſter, before licence from the arch- 
biſhop or biſhop of the dioceſs, c. or before ſuch ſubſcription, (but 
ſubſcription, only as to his conformity to the liturgy, is now taken 
away by ft. 1 V. A. 8. and 5 Geo. 6.) he for the firſt offence ſhall 
have. three months impriſonment ; for the ſecond the like, and forfeit 
hve pounds, | | + | 
By FB. 17 Car. 2, 2. it ſhall not be lawful to teach any public or 
private ſchool, unleſs he firſt ſubſcribe the oath againſt taking up arms, 


Cc. and frequent divine ſervice, on pain of 4o/. 


By /f. 12 Ann. 7. he ſhall ſubſcribe declaration to conform, Qs. 


have licence, Qc. receive ſacrament in a year before, take the oaths, 


and ſubſcribe declaration againſt tranſubſtantiation, and not after- + 
wards reſprt to cpnyenticle, c. But this is now repealed by flat. 
By Y. 5 El. 1. every ſchoolmaſter, public or private teacher of 
children, ſhall take the oath of allegiance. | 
By ft. 7 Jac. 6. he ſhall take it before the biſhop of the diocels or 
ordinary in open court. 


By. V. 1 W. & M. 8. inſtead of the former oaths, the oaths thereby 


preſcribed. | 


By ft. 13 & 14 V. 3. 6. 1 Ann. 22. & 1 Geo. 13. he. ſhall take 
the oaths of allegiance, ſupremacy, and abjuration. 


The /. 23 El. 13 & 14 Car. 2. extend to an uſher, or other aſ- 


ſiſtant to a ſchoolmaſter. 


And if a ſuit is inſtitute in the. eccleſiaſtical court- for keeping hn 
ſchool without licence, a prohibition lies. Dub. Sal. 672. R. Carth. 
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UNLAWFUL ACT. 
Vide Fuftices, (M 10.) 


VOLUNTARY BOND. 
Vide wy; (4D 22.) 


VOLUNTARY CONVEYANCE. 
Vide Chancery, (2T 9- n 


voLUNTA RY SETTLEMENT. 
Vide Chancery, (3 N 5.—4 H 9.) 


VOTING IN PARLIAMENT. 
Vide RE En (C 26, 29 5 


VOU CHEE. | 
Vide Bun, (B 29. ork oucher, 0 I, = A 2. 3 
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VOUCHER. 
(A) Voucher. 


(A 1.) In what Actions it lies. 


OUCHER lies in real actions, where the tenant vouches ſuch 
an one, who is bound to warranty, to defend the right againſt 
the demandant, or to render in value. Co. L. 101. 6. 
It lies in all real actions for recovery of _ except afſiſe. Vide 
infra. + 
2 right of a ward. 2 2 Rol. 744. J. 47. 
In right of advowſon. 2 Rol. 745. J. 3. 
So, in a writ of admeaſurement of paſture. 2 Ra. 745. J. 29. 
But in Mie the tenant cannot vouch; for it is fefinum remediun. 
2 Kol. 745. J. 21. 
Nor, in a writ of entry in the nature of an aſſiſe; for i it is contrary 
to the ſuppoſal of the writ. 2 Rol. 745. I. 25. 
So, in partition the defendant cannot vouch. 2 R. Mo. 21. 
Nor, in dower againſt the heir. 2 Rol. 745. J. 14. 
Or, quad ei deforciat for recovery of land, claimed as dower ; for n it 
is in the nature of dower, 2 Rol. 744. J. 42. 
Nor, in a quare impedit, for danger of a lapſe. 2 Rol. 744. J. 52. 
Nor, in ejectment of ward. 2 Rol. 744. J. 47. 
Nor, in ſcire facias to execute a fine. 2 Rel. 745. . 4. 
Nor, in quod permittat. 2 Rol. 745. J. 15. 
Or, v writ of —_— 2 Kal. 745. . 17. 
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(A 3. ) How i it ſhall be made. 
A tenant may youch generally without ſhewing caufe, 2 2 246 


(A3. 0 When Cauſe ſhall be ſhewn,, oY 1 


But he muſt ſhew cauſe for the voucher, when the voucher is out 
| 5 the common courle ; as, if a man vouches himſelf. 2 Kol. 753. 


"On himſelf and a ſtranger ; himſelf and another parcener, Sc. 
2 Rol. 753. J. . | : 


(B) Counterplea of Voucher, ©: 


( 14) By the Common Law. 
| IF the tenant vouched, the demandant, by the common law, might 
1 counterplead ; viz. he might by replication ſhew, that ſuch voucher 
ought not to be allowed, 
As, that the vouchee, or any of his anceſtors, had nothing in the 
tenements. Jeu. 412. 
That there was no ſuch perſon as the vouchee, 2 1. 245. 
That the vouchee was a uillein. 2 Inſt. 245. 
That the vouchee was dead. 2 Int. 246. 
If iſſue be upon the counterplea, and at nf prius the vouchee 
makes default, after a petit cape returned and no appearance, * de- 
mandant ſhall have judgment. R. Jon. 412, 13. 


(B 2. ) By Statute. 


But now- be? the / W. 1. 3 Ed. 1. 40. in writs of poſſeſſion; as, 
morid ancgſtor, ayel, 25 ſunge, nuper obiit, intruſion, and the like, if the 
tenant vouches, there ſhall be a counterplea, that the tenant, or his 
anceſtors, firſt entred after the death of him of whoſe ſeiſin the de- 
mandant claims. 

So, in beſaile, and other actions ancgſtrel poſſeſſory. 2 Infl. 241. 

So, in dower againſt a ſtranger, right of ward, Qc.; for it is poſ- 
ſeſſory in its nature. 2 Inf. 241. 

And it will be a good counterplea if the tenant, who vouches, i is 
tenant by reſceit, by voucher, & c. 2 Infl. 242. 

If his anceſtor, who abated, leaſed for life, and granted the re- 
verſion to A. who granted to the tenant. 2 Lift. 242. 

If A. and B. abated to the uſe of B. who afterwards granted to 
A., he being a coadjutor to the abatement, will be within the ſtatute, 


2 1 242. 

| t there is no counterplea in a formeden, or other writ of right in 
its nature. 2 Inſt. 241. 

Nor, if the anceſtor who abated is evicted by A. who enfeoffed 
the tenant. 2 Inf. 242, 

If the abator enfeoffs A., and takes back the eſtate to him and B., 
and then both vouch. 2 Inſt. 242. 

Jo, by the /. W. 1. 40. in writs of right, a6 alſo in poſſeſſory 
writs, there ſhall be a counterplea, that the vouchee or his anceſtors 
never had ſeiſin of the lands in demand, or the ſervices of them, 
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ſince the ſeiſin of him by whom the demandant 4 and beton 
the writ, purchaſed, whereof he might enfeoff the tenant or his an- 
ceſtors. 
S8o, if a body politic be vouched, that the body, or their predeceſſors, 
never had ſciſin, & g. 2 Inf. 244. 
If huſband and wife are vouched, that the wife, or her ancefters, 
never had, & c. 2 Inſt. 244. 
If ng are vouched, that one of them, & c. had not, &c. 21 1/t. 244. 
But there is no counterplea within this ſtatute, if the vouchee had 
for life or for years, jointly with another, Sc.; for it! _ be by feoft- 
ment de facto, or other conveyance. 2 15 H. 244. | 
If he ever had ſeiſin, tho? it is avoided or determined. 2 Inf. 244 | 
If the voucheg is preſent in court, and enters- immediately into 
warranty, the demandant cannot counterplead. 2 Inft. 243. | 
If the demandant counterpleads, and the tenant waives his voucher, | 
he may afterwards plead in abatement or bar. 2 Inf. 242. 
| So, if he demurs to the counterplea, and it is adjudged againſt 
him the ſame term. 2 Int. 243. 
But if the demurrer is adjourned to another term, it is peremptory, 
and there ſhall be judgment againſt the tenant. 2 Lal. 243. 


(C) Revoucher. 


* the ſheriff, upon the ſummons, returns the vauchee to 1 dead, 
the voucher afterwards may vouch another of the blood of the firſ 
vouchee. 

So, if it is returned upon the capias ad valentiam againſt the vouchee, 
| or upon the petit cape upon his default. | 
A So, if the cauſe of voucher be traverſed, where the cauſe ought to 
be ſhewn, the tenant 2 waive and vouch another immediately, 


(D) What Proceſs ſhall be againſt a Vouchee. 


"THE vouchee may appear gratis, and enter immediately into war- 
ranty. 
Tf he 8 not appear, a ſummons ad warrantizandum goes againſt - 
him. Co. L. 101. 6. 
If, upon the ſummons, the ſheriff returns 11, an ins and pluries 
go. Co. L. 101.6. | 
If he does not appear upon the pluries, a ſeguatur ſub ſuo pericule. 
Co. L. 102. a. 
And the tenant muſt procure the vouchee to appear, o otherwiſe 
there ſhall be judgment for the demandant againſt the tenant for 
failure of his voucher. Co. L. 102. a. 


If, upon ſummons, Qc. the ſheriff returns, that he has ſummoned, | ten; 
and the vouchee does not appear, a grand cape ad valentians goes againſt faid 
him. Co. L. 101. b. hoy 


If nibil be returned, and ſtill he does not appear, an alias grand 
. cape, pluries, and ſequatur ſub ſuo periculo. Co. L. 101. b. 
If the tenant does not yet appear, there ſhall be judgment againſt 
the tenant ſor the demandant, and alſo for the tenant to recover in 
yalue againſt the vouchee. Co. L. 101.6. 


80, if the vouchee appears, and afterwards males default, a = 
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40 kts oes againſt him . and upon his ſecond default, judg- 
— againſt the tenant, and for the tenant againſt the 'vouches, 


Co. L. 101.6. ; ; | 
There ought to be nine returns between the chte and return of the 


ſummons ad warrantizandum. 2 Inſt. 240. 
(D 2.) If he be an Infant. 


If the vouchee be an infant, the pare! ſhall demur till his full agq 
2 Inſt. 245. | | 


If the tenant alleges him to be an infant, and the demandant ſays . 
otherwiſe, a ſummons ad viſum goes. | 
And, if #iþil is returned, and he does not appear, an alas, pluries, 
and ſequatur ſub ſuo periculo, and if the vouchee does not yet appear, 
there ſhall be judgment for the demandant. ; 
If the vouchee appears, and is adjudged upon the view to be of full 
age, a ſummons ad warrantizandum goes againſt him, and upon nihil, 
an alias, pluries, & ſequat., &c. ut ſupra. 


(D 3.) If he be a Foreigner. 


How it ſhall be, if the vouchee lives out of the juriſdiction of the 
court where the plea is depending ; as, if it is in London, a county 
palatine, &c. vide poſt. (H). | MO 5 


b) Count againſt a Vouchee. 


WW HEN the vouchee enters into warranty, he ſtands in the place . 


of the tenant, and the demandant counts againſt him as againſt 
the tenant. 2 Jnft. 241. „„ EE 
(F) ' Pleas by him. 
(F 1.) In Abatement. 


4 0 


8 80, the vouchee may plead, as the tenant may. 


As, he may plead in abatement, that the demandant took huſband 
after the laſt continuance, or is outlawed, excommunicated, G&W. 


(F 2.) In bar.] So, the vouchee may plead in bar, all pleas in off, 


at the time of the voucher. 


(G) Judgment. 


: IF the vouchee, after plea of nothing by deſcent, and iſſue there- 


upon, makes default at nfs prius, judgment may be againſt the 
tenant, or conditional againſt the akin. if he has an eſtate in the 
ſaid county; and if not, againſt the tenant. R. 2 Cro. 618. Dub. 
how it ſhall be. Cro. EI. 46. | bo 


() Foreign Voucher. 


If the plea be in London, where the tenant vouches to warranty 

one in a foreign county, by the /. Glo. 12. and 9 Ed. 2. the de- 
mangant ſhall have a ſummons ad warrantizandum againſt the vouchee, 
returnable 
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returnable in C. B., and the record ſhall be 8 . by, Fe 
gordare, and the mayor and bailiffs, being required by the ſame writ, 
| ſhall give day to the parties to appear there af the return of the writ, 
and, after the warranty determined, the C. B. remands the record, 
and the vouchee ſhall be commanded t to anfwer there the plea in chief, 
2 Inft. 324. 
And, if the demandant recovers, the tenant ſhall have a writ in B, 
fo the mayor and bailiffs to extend his land, and return the extent to 
B. „ and then he ſhall have a writ to the ſheriff of the county where 
the vouchee was ſummoned, that he cauſe him to have of the land of 
| the warrantor ad valentiam. 2 Inf. 3 24. 
And there ſhall be the ſame remedy, where a foreigner i is vouched, 
in Chefter, Durham, courts of Antient' Demefne, & c. 2 Inſt. 325. 
And, where any foreign plea is pleaded, upon which the court 
cannot proceed. 2 Inft. 325. 
By the ff. 9 Ed. 2. the ſtatute of Glo. 12. is altered, fo that the re- 
cord ſhall be removed from Londen to C. B., and the juſtices there 
ſummon the vouchee before them, and the pleading ſhall be there; 
and if the tenant does not appear, there ſhall be a petit cape to the 
mayor, to give judgment againſt him, if he cannot ſave his default. 
2 Lift. 32 
S 3 vonches A. in London, and B. in a foreign count 
the record ſhall be removed in 79to; for proceſs muſt be againſt all le 
youchees at the ſame time ; and when the warranty is determined, it 
ſhall be remanded pro tote. 2 Inſt. 326. 
In C. B. the juſtices may proceed to determine the warranty. 
2 Inſt. 326. 
Au if the vouchee vouches n award proceſs againſt the 
vouchees Zoties quoties. 2 Inft. 3 26. | 
So, the tenant may be eloined in B., and che demandant, if he 
makes default, nonſuited. 2 Lift. 326. 
If huſband and wife vouch, and the huſband makes default, de 
wife may be received in C. B. Semb. 2 Inſt. 326. | 
But none ſhall plead in chief, except in the inferior court. 2 Inft. 
26. 
? And after warranty determined, there ſhall be a procedends. 2 It. 
26. 
: After the plea determined againſt the tenant in the inferior court, 
the tenant may ſurmiſe, that execution is ſued againſt him, and pray 
a venire facias recordum. 2 Inſt. 3 26. 
And thereupon the juſtices of C. B. award an extendi et appreciari 
facias againſt him to the mayor, &c. 2 Inft. 326, 7 7. 


Vide more concerning Voucher, in Abatement, (I 28,)—Courts, — 2.) 
—Eftates, (B 28. }—CGarranty, (K 2. leader, (2 Y 18.—3 A6— 
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Vide Ainiraly, (E 13.)—Copyhold, (8 I „Ee. . Ireland (F). Pre 
 ſeription, (E 2.) 


Uſage of Parliament. 
Vide Parliament, (G 1, &c.) 


ve vic mers IDK 15 * 
(A) Uſes; by the Common Law. 


A N uſe by the common law was a truſt repaſed in him who had 

the eſtate of the land, that cgſtui gue uſe might take the profits. 
Co. T. 272. ö. 2 Leo. 15. 1 And. 318. „ £ 
And was not iſſuing out of the land, but collateral to it, and annexed 
in privity to the eſtate of the land, and the perſon of him who had | 
_ -- the eſtate Co: L., 292-4 1Co. 121.5 | 5 
And therefore, no remedy by action, or otherwiſe, was given for 
it by the common law. 1 And. 318. „ 
All uſes were in eſe, in poſſeſſion, reverſion, or remainder, or in 
contingency, which by poſſibility might come in «ze upon a contin- 
gency. I Co. 121. 5. Vide paſt. (K 5,6.) „„ 
And to every uſe there were two incidents inſeparable; viz. 1. Conn 
fidence in the perſon, expreſs or implied; 2. Privity in eſtate, ex- 
| preſs or implied. 1 Co. 121. b. 15 „ 
So, all inheritances local, as lands, rents in eſe, liberties, and 
franchiſes viſible and local, may be conveyed to an uſe. For. 127. 
Liberty of retorna_brevium. Fon. 118. | 


- 


So, an advowſon in groſs, common for ſo many cattle. Fon. 118. 
But perſonal inheritances, which have no relation to lands or 
| hereditaments local, cannot be conveyed to an uſe. 1 127. 
Ass, an annuity, office of truſt which requires perſonal ſervice, a 
way, authority, Cc. Fon. 127. | „ 
Uſes at the common law were, in ſome reſpects, as chattels; for 
they paſſed by deviſe. 1 Co. 121. Vide Deviſe (A). | 
So, they paſſed by a grant of all hereditaments ; for it was a de- 
ſcendible inheritance. Al. 14, 15. | \ | 
A feoffment by tenant in tail, of an uſe, gave an eſtate only for 
his own life. Mo. 39. 2 | 
So, by the common law an uſe, tho' ſuſpended, might be deviſed ; 
as, if A. and three others were ſeiſed to the uſe of A., tho', as to a 
4th part, the uſe was ſuſpended, yet A. might deviſe the whole; for 
when he dies, his part, as to the poſſeſſion, goes to the ſurvivors. 
1 Leo. 257. Vide Deviſe (A). h | 
So, if feoffees to an uſe were diſſeiſed, ceftui que uſe might deviſe, 
that the feaffees enter and convey to B. 1 Leo. 257. "TRE 55 
And to avoid miſchiefs by ſecret conveyances to an uſe, by the 
Jt. 1 R. 2. 9. enlarged by the f. 4 H. 4. 7. and explained by the f. 11 
E. 6. 3. an action was given to the difſeiſee, againſt the pernor of 
the profits, who was cgſtui que uſe. 1 Co. 123. a. | 
And, tho' by thoſe ſtatutes it was enacted, that the writ againſt the 
bernor ſhould not abate for non-tenure, by equity it was extended, that 
it ſhould not abate by plea of joint-tenancy, or diſclaimer, 1 Co. 
1 „„ | | | 
So, by the ff. 1 H. 7. 1. a formedon was given againſt the pern r of 
the profits, | | | | 
And this extends to a ſcire facias to execute an eſtate-tail in re- 


mainder. 1 Co. 131. >. 4 | 

By the /f. 4 H. J. 17. and 19 H. 7. 15. feoffments to uſes are made 
void, which defraud the lords of wards, reliefs, heriots, purchaſes 
made by their villeins, c. or others, of their executions. And 
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And by the I. 1 R. 3. 1. which was more general, all feoffineyig, - 
grants, &c. by cſtui que uſe are confirmed againſt him and his feoffees, 


* 


K. 1 And. 29. a W 
80, againſt a diſſeiſor of his feoffees. 1 Co, 131. 5. 


Sg, grants of rent by ce/tui gue uſe are confirmed. 1 Co. 13 1. 6; 
Execution by elegit. 1 Co. 131. 6. | 3 
Grants or fcoſfments by him after a conveyance to him by the FTA 
feiſor of his feoſfees. 1 Co. 131. . | „ 


(B i.) Since the Statute 27 H. 8. 10. 


| BRUT to avoid miſchief by ſubtle and clandeſtine uſes, the ,. 27 H. 8. 
10. enacts, that where any perſons ſhall be ſeiſed of any lands, 
or other hereditaments, to the uſe, confidence, or truſt of any other, 
by reaſon of any bargain, ſale, feoffment, fine, recovery, covenant, 
agreement, will, or otherwife, all ſuch perſons who have ſuch uſe, 
Rabdence or truſt in fee, tail, for life, years, or otherwiſe, or in 
everter or remainder, ſhall be adjuged in lawful ſeifin and poſſeſſion 
of the ſame lands, &'c. in ſuch like eftates as they had or ſhall have 
in the ufe, c.; and the eſtate, poſſeſſion, Sc. of him ſeiſed to the uſe, 
ſhall be adjudged in him that hath the uſe, after fuch quality, form, 
and condition as he had in the uſe. 1 ro 85 Les 
And therefgre, by this ſtatute, all uſes were intended to be extir, 
pated. ' 1 Co. 125. ES 5 
And the means, intended for the extirpation of uſes, was the ex- 
ecution of the poſſeſſion to the uſe. | 55 
And therefore, in all conveyances of lands, tenements, or heredi- 
taments to the poſſeſſion, ſhall be executed to the uſe. 5 
And this, where the uſe is created of a rent fince the ſtatute, ax 
well as of a rent in eſe before. R. Dy. 362. 5. Bend. pl. 299. 1 And. 
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(B 2.) What Uſes are executed by the Statyte, 


But to every uſe executed within this ſtatute four things muſt con. 
eur; viz. 1. A perſon ſeiſed to the uſe; 2. Ceftui que uſe in efſe. 
3. An uſe in eſe ; 4. Transferring of the eſtate out of which the uſes 
ariſe to the _ que uſe. 1 Co. 126. a. 136. a. 
And therefore, if the eſtate of the feoffees was diveſted by difſeiſin, 
or, alienation, to ſuch as could not be feifed to the firſt uſes, thoſe 
uſes cannot be executed till re-entry of the feoffres, or recovery by 
them. 1 Co. 126. ; . 88 6 
And if their entry or action was barred, they can never be executed. 

A * DL: 
© So, if ceflui que uſe had made a feoffment, the right to the uſe can- 
not be executed till re-entry by the feoffees. 1 Co. 126. a. 
80, a future or contingent uſe cannot be executed till it comes in 
7 16. '-:.: | | 

For all uſes in e are executed immediately, and when the con- 

tingency happens, a rx of entry, or qui ſcintilla juris remains 

in the feoffces, which will ſerve for ſuch future uſe. 1 Co. 129.6. 
130. 6. Dy. 340. 6. SH „%% Ui 

So, no uſe ſhall be executed, which is limited contraxy to the rule 
of the common law ; as, if it is limited to A, for years, remainder A 
LE | | Be 
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the right heirs of B., for a freehold cannot be it abeycice- R. > 
1 Co. 130- Ky EET: N 
Or, if an uſe in remainder is contingent, and the particular eſtate 
fails before the contingency happens. 1 Co. 130. Vide Eftuteßs, 
9 if — uſe is limited in tail, with a proviſo that he ſhould not 
ſuffer a — c. which is repugnant. 1 Co. 130. a. 138. 4. 
Vide Condition, (D 5.) EC | 8 8 
Ik an uſe is limited to the hetrs of B., and no particular eſtate to 
ſupport it in the mean time. R. 4 Mod. 154. Ca. Parl. 104. Vide 
Eftates, (B 13, &c.) 1 C 8 
So, where a term for years is granted to the uſe of another, the 
uſe cannot be executed by the ſtatute; for the grantee is not ſeiſed. 
Dy. 369. a. 1 And. 294. 8 
"So, if a termor makes a leaſe for a leſs number of years, and after- 
wards grants the reverſion of the term, nothing paſſes without attorn- 
ment; for the uſe cannot. be executed by the ſtatute, tho? it was upon 
z a valuable conſideration. R. 2 Jon. 217. 232. 1 
Under a deviſe of lands to truſtees in fee in truſt for A. (an infant) 
for 99 years if he ſhould ſo long live, and after that term to his firſt, 
ſecond, third, and fourth ſons, and the iſſue male of their bodies for 
the like term of gg years, as they ſhall be in ſeniority of birth; and in 
default of ſuch iſſue male in him or them, then to B. and the iſſue 
male of his body, for the like term of gg years; and in default of ſuch 
iſſue male, then to the right heirs of the deviſor: A. takes an eſtate for 
99 years determin able with his life, and upon his death, his firſt ſon 
takes a like eſtate; but the ſubſequent limitations to his other ſons 
and to B. are void, not being limitations of uſes executed by the 
ſtatute. Somerville v. Lethbridge, B. R. H. 35 Geo. 3. 6 T. R. 213. 
[A deviſe of lands to truſtees and their heirs upon truſt to permit a 
feme-covert to receive and take the rents and profits during her life for 
her ſole and ſeparate uſe, and after her deeeaſe to the uſe of the firſt and 
other ſons of her body, then to the daughters as tenants in common, 
with other like limitations to other femes-coverts, veſts the legal eſtate 
by way of uſe executed in fee-ſimple in the truſtees. Horton v. 
Harten, B. R. E. 38 Geo. 3. 7 I. R. 65 2.) 1 


(c) How raiſed. 


UE are faiſed by tranſmutation of the poſſeſſion ; as, upon a 
fine, feoffment, common recovery, Se. Co. L. 271. 6. 
Or, out of the eſtate of the owner of the land ; as, by bargain and 
ſale. Co. L. 271. b. Vide Bargain and Sale, (B 1, Cc.) 5 
By covenant, upon good conſideration, to ſtand ſeiſed, Cc. Co. L. 
271. 6. Vide Covenant, (G 1, &c.) | | 
[G. S. being ſeiſed in fee of lands, in conſideration of a marriage to 
de had between him and A. S. by indenture, between himſelf on the 
one part, and the ſaid A. S. and V. S. on the other, gives, grants, 
enfeoffs, aliens, and confirms to A. S. and W. S. and their aſſigns, 
lands then in his own poſſeſſion, habendum to the uſe of the ſaid A. S. 
for life, remainder to the heirs of her body begotten by the ſaid 
0.8. who covenants that the lands ſhall remain to the ſaid uſes; 
this is a covenant to ſtand ſeiſed to uſes. 2 Wiſſ 22.] 3 
; | 2 Yon | 1 0 


— 
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4d. "pam; 


Jo, where T. K., being ſeiſed in fee of lands by leaſe made be: 
| tween him and C. K., bargained and ſold the ſaid lands to C. K. for 
a Fear, and by releaſe dated the next day, made between the ſaid 

parties, granted, releaſed, and confirmed to the ſaid C. K., after the 
death of him the ſaid J. K., all that, Sc. with ſeveral limitations over; 
| this was held to operate as a covenant to ſtand ſeiſed to uſes. 


2Wilf. 75.] F 
So, by will; for a man may deviſe lands to the uſe of another. 
F. 1 Leo. 253, 4. Vide Deviſe (I). t 5 | 
But an uſe cannot be raiſed upon an uſe. 1 Lev. 6. 148. Vide 


Bargain and Sale, (B * 
44D) How declared. 
(D 1.) What ſhall be a ſufficient Deed for it. 


N uſe cannot be declared by parol without deed or other writing; 
and therefore a bargain and ſale, or covenant to ſtand ſeiſed, 
Sc. is not good without deed. Vide Bargain and Sale, (B 4.)—Cove- 
nant, (G 1. | 7 — — 5 | 
350 the 1. of a fine, recovery, or feoffment, cannot ariſe to a 
ſtranger by parol, except in ſpecial caſes. | 
So, a fine upon grant and render cannot be averred to be to another 
uſe than it imports, without writing. 2 Co. 75, 76. 4. | 
So, a fine of a rent cannot be declared to the uſe of a ſtranger 
without a deed. R. 2 Kol. 788. J. 27: 3 Rs 
And now, by the ff. 29 Car. 2. all declarations of truſt of any lands 
ſhall be manifeſted and proved by writing, ſigned by the party having 
power to declare ſuch truſt. a 
And therefore, an abſolute deviſe to A. ſhall not be averred to be 
made upon truſt for a ſuperſtitious uſe. R. 1 Sal. 162. Vide poſt. 


4 


2 EP. . 
But a deed indented, or poll, precedent to the fine, recovery, &c. 
is ſufficient to declare the uſes thereof. 
So, if a man makes a feoffment to the uſe of ſuch perſon, and for 
ſuch eſtate, as he ſhall declare by his will, his will is ſufficient to de- 
Clare the uſes. Co. L. 111, 112. R. 1 Vent. 194. | 
So, if a deviſe be to B. to the uſe of D., the will is ſufficient to 
guide the uſe. Mo. 107. Poph. 4. 2 Vent. 312. Videpoft. (D 2.) 
If the deviſe is to A. and B. and their heirs, to the uſe and intent 
that they permit G. to take the profits for his life, and, after his 
death, that they ſtand ſeiſed to the uſe of the heirs of the body of G. 
it will be a uſe executed in G. in tail. R. Lut. 824. Sal. 679. | 
So, if a man deviſes land by his will, and afterwards makes 3 
feoffment to the uſe of ſuch perſons, and ſor ſuch eſtates, as he has 
declared by his will; tho? the feoffment is a countermand of the will, 
yet it is ſufficient to declare the uſes of the feoffment. R. Mo. 786. 
3 Ca. Ch. 100. | 
So, if a lord of a manor releaſes to his copyholder and his heirs, to 
the uſe of B., this releaſe is ſufficient to declare the uſe ; for a rent 
might be reſerved upon it. R. 2 Rol. 788. J. 35. | | 
8, if a man covenants to make an aſſurance by fine, feoffment, 
&c. which ſnall be to the ſame uſes, a fine, Qc. afterwards, without 
a new agreement, ſhall be to the uſes of the covenant ; tho by 
| | | ” os = 
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deed in which che covenant is, it was to B. and his heirs upon con- 
dition, and the feoffment or fine is to him and his heirs, generally, 
which imports an abſolute eſtate. R. Cro. El. 300; Te 

So, if there be a deed between an huſband of the one part, and 

his wife of the other part, agreeing that a fine ſhall be levied to ſuch - 
uſes, it is ſufficient to declare the uſes; for it is a deed-poll. R. 
I Med. 264. 267. . „ 
So, every writing which ſhews the agreement and intent of the 
parties. 4 Mod. 264. Ca. Parl. 1495. . 1 
As, a covenant to levy a fine of all his land, which for 24 aeres 
| ſhall be to the uſe of B., and he afterwards levies a fine of 24 acres 
of land only. Dub. 2 Roi. 791. I. 25. 

A deed, tho” it be afterwatds eraſed, and the ſeals torn off, by 

accident. Lu. 226. | | 
A deed of bargain and ſale, or feoffment, tho no inrolment or 
livery enſties. 4 Mod. 264. VV 

So, the uſes of a fine, Cc. may be declared by a deed ſubſequent 
to the fine. Dy. 136. a. Cont. Cro. El. 218. R. ace. 9 Co. 10. 1 5. a. 
Ho. 192. R. 2 Rol. 782. G. 1 And. 125. 5 

And tho' a ſubſequent deed declares the intent of the parties to be, 
that a fine ſhall be levied to ſuch uſes, it is ſufficient, tho it does not 
expreſsly ſay, that it was the intent at the time of the fine, &c. 
Semb. cont. Mod. 192. | = - 

And tho' by the /. 29 Car. 2. 3. it is enacted, that all declarations 
of truſt, &c. ſhall be manifeſted in writing, yet uſes and truſts may 
be declared by a ſubſequent deed by the ff. 4 & 5 Ann. 16. 

So, there may be an information for the diſcovery of a truſt by 
parol to ſuperſtitious uſes; for the ff. 29 Car. 2. does not bind the 
king. R. 1 Sal. 162. | 

So, if a deed be to declare the uſe of a fine, which varies in ſome 

circumſtances, yet it ſhall be to the ſame uſes by conſtruction of 
= 6 nothing appears that it was to another intent. Ca. Parl. 144. 

5 Co. 26. 5. | 

So, if the uſe of a fine be declared by a deed precedent, which 

agrees in time, parties, quantities, and other circumſtances, no 

2 ſhall be admitted that it Was to other uſes. Ca. Parl. 144. 

.# 5 9. 26. b. | | X E 

But if the feoffor, conuſor, c. after the fine, &c. and before 4 
ubſequent deed to declare the uſes, makes any mean eſtate or in- 
cumbrance, it ſhall not be avoided by ſych ſubſequent declaration, 
"oP proof that the fine was intended to the ſame uſes. X. 
9 Co. 11. a. | | | | 

So, if the declaration of uſes be by deed ſubſequent, the fine may 
be averred to be to other uſes. R. 9 Co. 11. a. Ca. Parl. 144. 

So, if it be by deed precedent, where the fine varies, in time, 
number of acres, or other circumſtances, from the deed. R. 
2 Cro, 29. 5 Co. 26. b. Mo. 723. | „„ 

So, if there be a precedent deed to declare the uſes of a fine, &c. 
and it varies in quantity of acres, any of the parties, time of levying, 
or ike circumſtances, it may be averred by para to be to the fame 
uſes. R. 2 Cro.76. a. 5 1 

If che deed be, that a fine ſhall be levied to four perſons, and two 

die, and it is levied to the ſurvivors, it ſhall be to the ſame uſes. R. 

2 Ra. 199. FA 25. . | So, | 
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So, if a common recovery be ſuffered of. Mich., and by indentufs 
14 Nov. it is declared, that all recoveries hereafter to be ſuffered ſhall 
be to ſuch uſes; this is not ſufficient to lead the uſes of a recovery 
before, in the ſame term, (tho? all the term in law is but one day,) 
without an averment that ſuch was the intent. R. 2 Rol. 799. l. 10: 
The declaration of a uſe is but the direction of a truſt: Mo. 610. 
And ſuch writing, words, or circumſtances, as manifeſt the intent 
' and mind of the feoffor, are a ſufficient declaration of a uſe. Mo. 
G10. Vide poſt. (L 3. DS OW | 5 
As, if upon a feoffment to A. and B. they by another deed agree, 
that after 100 years the feoffor and his heirs ſhall have it again; this 
1s ſufficient to declare the uſe to the feoffor after 100 years. R. 
Ao. 723. e i 3 : | 
Lf 3 tenant for life, and ſon in tail, with remainders over, 
on an advantageous, marriage for his ſon an infant, join in executing 
articles, whereby the father covenants that, after the ſon's coming 
of age, they will join in fine and recovery of the eſtate fo divers 
uſes, and they accordingly join in ſuch fine and recovery; the ſon's 


executing theſe articles is not ſufficient to declare the uſes of fine * 
and recovery. Nightingale v. Earl Ferrers, M. 1733, 3 P. V. 206. t 
(D 2.) To what Uſe it ſhall be, when there is no Declaration: m 
If a fine is levied, and no uſe declared nor conſideration paid, tt . 
mall be to the uſe of the conuſor. 2 Rol. 781. /. 42. tir 
30, if a common recovery is ſuffered, it ſhall be to the uſe of him de 
who ſuffers the recovery. Dy. 146. b. 2 Rol. 781: J. 40. 789. J. 47. 2 
3 Co. 8. 5. 5 | | 
= 80 ſince the ft. quia emptores terrarum, a feoffment, without a uſe ; 
declared or conſideration paid, ſhall be to the uſe of the feoffor. J 
2 Rol. 78 1. I. 35. R. Dy. 146. b. Acc. 2 Lev. 77. | * 
Tho tenant for life, and he in remainder in tail, join in a feoffment 00. 
to A. and his heirs, to make him a tenant to the præcipe. R. 1 2 
Pal. 359. 25 | XS | | 
05 K tenant for life ſurrenders to him in remainder in tail, to 27 5 
make him tenant to the præcipe. R. Pal. 3 59. . Fog 
Or, tenant in tail levies a fine to A. and his heirs for ſuch an in- 5 
tent, and _ years after ſuffers a recovery without declaring the Te 
—. | 1 = by * 
And it ſhall to A. and his heirs till the recovery, without any 755 
uſe declared by the ff. 29 Car. 2. 3. for the intent appears by the Th 
youcher. R. Eg. R. 17. . N N 1 | 
And a fine, recovery, or feoffment, ſhall be to the uſe 'of the 8 1 
feoffor, Oc. in the ſame plight, and for the ſame eſtate, as he 14 wad 
before; as, if two joint-tenants levy a fine, &c. it ſhall be to their uſe "ng 
- Jointly. 2 Co. 58. a. 91 1 
If tenant for life and he in reverſion levy a fine, it ſhall be to the Ty 
one life, to the other in fee. 2 Co. 58. a. ni 4 
So, if he ſuffers a recovery. R. Pal. 405. Latch, 82. Noy, 77, EY 
So, if the owner of the land and a ſtranger join in a fine, the uſe oſs of 1 
ariſes wholly to the owner, and nothing to the ſtranger. 2 Co. 58. b male, h 


R. 2 Rl. 789. I. 50. 1 8 
- So, if buſband and wife, of the wife's land, it ariſes wholly to the Vo 
wife. R. 2 Co. 58. b. Vide Baron and Feme, (Gi.) ñ 30 OL. 


So, if the uſe declared is void or impoſſible, it ſhall be to the uſe 
of the feoffor; as, a feoffment to the uſe of A., and there is no ſuch 
perſon in rerum natura. Dal. 11 5 „ rl 
So, a fine ſur grant et render, if the uſes upon the render are void 
in teto, ſhall be to the uſes to which the render is intended. Mo. 488. 
A feoffment to the uſes mentioned in ſuch an indenture, and there 
is no ſuch indenture, ſhall be to the uſe of the feoffor. Dal. 112. 

But if tenant in tail, remainder to himſelf in fee, levies a fine, 
without declaring the uſe, it ſhall be to himſelf in fee. IE 
So, if tenant in tail, remainder to B. in fee, ſuffers a recovery, 
without declaring the uſe, it ſhall be to him in fee; for he had a. 
power to do it, and it ſhall be intended to that intent. Pol. 526.. R. 
P. 8 Ann. Ld. Altham and Angleſey. Eg. R. 16. = 
And the uſe follows the nature of the land, ſince the f. 27 H. 8. 
10. as well as before. R. 1 Co. 127. 2 Co. 58. 2 Rol. 780. |. 26. 
And therefore the uſe of land of the nature of borough-englifh ſhall 

deſcend to the youngeſt ſon. 2 Rol. 780. J. 28. | 5 

So, if the land was of the nature of gavellind, he ſhall be after- 
wards ſeiſed in the ſame manner; for the uſe follows the nature of 
the land. 2 Rol. 780. I. 30. | 
If the feoffor was ſeiſed of the land, as heir of the part of his 

mother. Co. L. 13. a. Vide Diſcent, (C 6.) 3 
So, if an uſe be declared upon a contingency, the uſe in the mean 
time ſhall be to the feoffor, Sc.; as, if a man makes a feoffment, and 
declares that after a marriage between him and A. it ſhall be to the 
uſe of him and his wife and to his heirs, the uſe is to him and his 
. heirs, as before, till the marriage. R. 2 Rol. 791. J. 35. Pol. 58. 

So, if the feoffment be to the uſe of his will, or to the uſe of ſuch 
a perſon as he ſhall appoint by his will, the feoffees are ſeiſed to the 
= of the feoffor and his heirs in the mean time. Co. L. 271. 6. 

ol. 58. | | 

805 if the feoffment be to the uſe of ſuch a one for life, or for 
N 48 the uſe of the inheritance ſhall be to the feoffor. Co. L. 
271. b, | | 

Or, to the uſe of A. for life, remainder to B. in tail, the uſe of 
the fee ſhall be to the feoffor. Pol. 58. | 

But if feoffees were ſeiſed to uſes, and before the /,. 27 H. 8. 10. 
had levied a fine or made a feoffment, &c. the ſecond feoffees, 
bark notice, ſhall be ſeiſed to the firſt uſes. Pl. Com. 351. as 
I Co. 122. 5. | | | -, 

Tho' the feoffment, c. was made to them upon a valuable con- 
ſideration. Pl. Com. 351. a. 3 Co. 81. WIRES 
$0, if they had not notice, where the feoffment was without con- 
ſideration. 3 Co. 81. 3. Pl. Com. 351. | 

Or, upon conſideration of blood, Sc. and not ſor money. 3 Co. 
81. 3. 2 Rel. 779. l. 17. 

Tho' the feoftment was to cgſui gue uſe himſelf; as, if the feoffe 
ment was to A. and his heirs male of his body, remainder to B. in 
fee, and the ſeoffees enfeoff A. (being conuſant of the uſes) to the 
uſe of himſelf and the heirs of his body, and A. dies without heir 
male, his heir general ſhall be ſeiſed to the uſe of B. in fee. R. 
per all 7. Rel. 93. 4. 2 Kol. 78 1. J. 25. 15 

Vox. VI. Co : F 7 Is So, : 
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ES. 2 | 
80, if A. covenants to ſtand ſeiſed to the uſe of himſelf for life; 
reminder to his ſon for life, with ſeveral remainders in tail, remainder 


to his right heirs, and after reciting the uſes, without conſideration 


ts his reverſion in fee to B. to the uſe of B. and his heirs, B. 


fall be ſeiſed to the firſt uſes, ſince the A. 27 H. 8. 10. as before, 
having notice, &c. R. 2 Rol. 796. J. 5. 


Yet where feoffees to an uſe make a feoffment to others, not hav- 
ing notice, upon a valuable conſideration, the ſecond feoffees are not 
ſeiſed to the firſt uſes. 1 Co. 122. 5. - | 

80, if the feoffment was to three, of whom two were conuſant of 


the firſt uſes; but the third was not. Per tuo J. Hob. 350. but the 
two conuſant ſhall anſwer in equity. Hob. 350. 


So, if the feoffment was to others, having notice, they are not 
ſeiſed to the firſt uſes, where the firſt uſes were raiſed without con- 


ſideration, or upon conſideration of blood only. 3 Co. 81. b. 2 Rol. 
779. 4. 22. 


So, if the feoffment was to others, having notice, and expreſsly 
limited to their uſe, they are not ſeiſed to the firſt uſe. _ | 

So, a gift in tail ſhall be to the uſe of the donee, tho? no uſe or 
conſideration be expreſſed. Dy. 146. 2 Rol. 781. l. 7. 

So, a leaſe for life, or years, ſhall be to the uſe of the Kkſſee. 


2 Rol. 581. J. o. 
So, an aſſignment of a leaſe ſhall be to the uſe of the aſſignee; for 


a conſideration is implied; as, payment of rent to him in reverſion, | 


Sec. K. 2 Kal. 7581. l. 55. 
So, if part was expreſſed to be to the uſe of the grantee, and 


nothing ſaid as to the other part, the whole ſhall be to the uſe of the 
grantee, R. 2 Rel. 78 2. I. 5. 

So, if a fine ſur grant et render was to B. with a VR to A. in 
tail, and nothing ſaid of the fee, it was to the uſe of the conuſce. 


— "Mo. 46. 488. 


So, if a recovery was to the intent they ſhould convey, it ſhould 
be to the uſe of the recovęrors in the mean time. R. Mo. 103. 

So, before the ft. quia emptores terrarum, a feoffment, without uft 
or conſideration, was to the uſe of the feoffee in reſpect of his tenure 


of the feoffor. Dy. 146. 


So, a fine ſur grant et render, upon the acknowledgment, fhall be 
to the nſe of the conuſee, otherwife there can be no render. R. 
Mo. 488. 

If the render be to A. for years and then to the firſt, ſecond, Cc. 


ſons in tail, which remainders are void for want of a freehold, the 


' ufes after the term to A. ſhall be to the conuſee. R. Mo. 488. 
So, a deviſe to A. end his heirs generally ſhall be to the uſe of the 
deviſce, and cannot be averred to be to another uſe. Semb. 1 Sat. 162. 


Vids ante, (D 1.) 


'So, a deviſe to A. and his * for the life of B., upon truſt to per- 


mit B. to take the profits for life, ſhall be a truſt, not an uſe executed 


in B. R. 2 Vent. 312. 


D 3.) To what, when different Declarations. 


If there be an indenture to declare the nſes of a fine, to be levied, 
and afterwards another agreement is made for the uſes of the ; 


os) 


— 
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fine, by writing, as high or higher, the laſt agreement ſhall ſtand, 

Co. 26. ù og | | 
: As, if there be an indenture to declare the ufes of a fine, and 
afterwards another indenture for the ſame purpoſe, the laſt indenture _ 
ſhall direct the uſe. Mo. 107. R. that it may be averred to be to the 
uſe of the one indenture, or the other. 2 And. 46 _— 

If there be an indenture 29th January to declare the uſe of a ſine, 
and there be a deed 3 1ſt January between huſband and wife, which 
declares other uſes, the fine ſhall be to the uſe of the laſt deed, where 
there was a variance between the fine and indenture 29th January. 
R. 4 Mod. 261. Ca. Parl. 143. — ; 

' Tho! the variance be, that it was levied before, as well as where 

it is after, the time directed by the deed. R. 4 Mod. 261. Ca. Parl. 
145. 3 3 
Bat if a man by indenture covenants to make a mortgage, and to 
levy a fine to the uſe of the mortgagee, and before the fine ingroſſed, 
by another indenture agrees the fine ſhall be to the ſame uſe, with 
an addition, that the mortgagor ſhall take the profits in the mean 
time; this laſt indenture does not revoke the firſt, tho” it neither 
recites nor mentions it, for both ſhall be taken as one conveyance. 
K. 2 Kol. 793. l. 10. | er TY 

So, if huſband and wife, tenants for life, and to the heirs of the 
huſband, make a mortgage with a proviſo, that upon payment of roo 
pounds they - ſhall re-enter, and that all fines, Cc. ſhall be to the 
mortgagee till payment, then to the huſband and his heirs, and a fine 
was levied, then the wife ſurvived and paid; the fine ſhall be con- 
ſtrued to be to her uſe, not to the uſe of the heir of the huſband. 


— 


2 


EK. Cra. El. 744. 5 | 

So, if a huſband and his wife, who has a jointure in the land, 
levy a fine in order to make a building leaſe, and that the' wife ſhall 
have the reſerved rent for her jointure ; this, being for a ſpecial pur- 
poſe, does not extinguiſh her jointure, nor ſubject it to a meſne 
cy made by the huſband between the jointure and leaſe. R. 

in. 238. : 5 N | 

So, if a man ſeiſed to him, and the heirs of his body, remainder 
to his right heirs, by leaſe and releaſe conveys to truſtees to the uſe 
of himſelf for life, remainder to truſtees to preſerve, &c. to his in- 
tended wife for life, to his firſt and other ſons by her ; then marries, 
has iſſue, ſuffers a recovery, and by deed declares the uſes to be to 4. 

Oc. to ſell, and out of the money to pay debts, and to pay the re- 
lidue, or re-convey lands unſold to himſelf and heirs, . and A. con- 
veys to B., B. has no title, for the recovery inures to the uſe of the 
ſettlement, and tenant in tail can convey a baſe fee, not void, but 
| wy by the iſſue in tail. Goodright v. Mead, J. 5 G. 3. 3 B. M. 

703. 5 | | | 
(D 4.) To what, when the Declaration is not by all Parties. 

If two joint-tenants levy a fine, and only one declares the uſes, it 
will be good for a moiety only, except where the other's conſent to 
ſuch declaration is proved. Latch, 82. Pal. 405. My, 77. 

if tenant for life, remainder in tail, ſuffers a recovery, in which 
© remainder-man is vouched z if he does not join in the declaration 
of the uſes, he is not bound. * Pal. 405. Ney, 77. 
2 7 
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8 (2) Who may be ſeiled to an U. 
|; yours LL —_— capable of taking by feofſment, may be ſiſed to ar 


% 


() Who not. 


Br no one can be ſeiſed to an uſe, ak cannot execute an ate 
| to the uſe; and therefore a donee in tail, before or ſince the 

AH. 27 H. 8. 10. never can be ſeiſed to the uſe of another. Co. L. 19. 
* 2 Co. 78. a. K. 2 R.. 780. J. 10. 15. 2 Cro. 401. 3 Bul. 


184. | 
; if a gift be to him, Habendum to him and the heirs of his 


body, to the uſe of him and his heirs, the uſe ſhall be rejected. 
2 Cro. 401. 

Or, it will rather be a limitation at common law, a not by way 
of uſe, and the word »/e ſhall be rejected. R. Cro. Car. 231. 245. 

So, no one can be ſeiſed to an uſe, againſt whom an attachment 
does not lie out of Chancery to compel the execution of the uſe; and 
therefore a corporation cannot be ſeiſed to an uſe. 1 Co. 122. D. A. 
9 N. 3. Inter Jones and Moſeley. (Com. 29.) 


Nor, the king. Mo. 374. 
And therefore if a lefſee in truſt for B. is attainted of treaſon, 


whereby the term is forfeited, the king will not be ſubject to the 
truſt. 2 Rol. 780. J. 5. Dub. Hard. 469. 

If A. to whom a bond, c. is given in truſt for B. becomes fels de 
ſe, the king ſhall not be truſtee. 2. Hard. 176. | 

So, no one can be ſeiſed to an uſe who does not come in, in 
e of the eſtate; * a diſſeiſor, abator, or intruder. 1 Co. 122. 4. 
T . by the curteſy « or in dower. 1 Co. 122. a. 

So, if an uſe be to A. for life, remainder to B., and A. makes 2 
feoffment to another, who has notice of the uſes, the feoftee ſhall not 
be ſeiſed to the firſt uſes; for he is not in, in privity of the eſtate 
of the feoffor; but has another eſtate. 1 Co. 122. VP. 

So, perſons who claim paramount, & c. cannot be ſeiſed to an uſe; 
as, a lord by eſcheat. 1 Co. 122. a. 139. 6. All. 14. 

The lord of a villeiu, or who enters for 1101 2 or recovers in 2 
eefſavit. 1 Co. 122. 4. | 

So, an alien cannot be ſeiſed to an uſe. 1 : Co. I 2 3. a. 

Nor, a perſon attainted. Bid. 


(8) Who may give or take an Uſe. 
YET a corporation by bargain and fale may ſell land; for they may 
give an uſe, tho' they ſhall not be ſeiſed to an uſe. Vide Burgais 


and $le (B 3.) 
So, a fine to A. with a deed, which declares the uſes to the king, 


is ſufficient to paſs :n eſt:te to the king. I Lies 33. 


vers» 


{H) What 13 the 8 to Uſe hl in - his Land. 


Feber to uſe muſt be ſeiſed of the land, otherwiſe there 
can be no execution of their eſtate, ſeiſin, and poſſeflion t ceſtui 
que uſe. Vide ante, (B 1, 2.) | 
So, if there be any future or contingent uſe, a ſufficient eſtate ER | 
remain in the feoffees to preſerve ſuch future uſe when it comes in 
eſſe. 1 Co. 129, 130. 137. 4. | 
And if by diſſeiſin, or otherwiſe, the particular * be put to a 
right, before the contingency happens, and the particular tenant dies 
before entry, the feoffees after his death may enter and revive the 
eſtate. R. 2 Rol. 797. J. 20. 40. Vide Eſtates, (B 13.) 
Or, rather all the cate i is taken out of the feoffees, to ſupply the 
uſes veſted, or when they come in e Pol. 385, &c. | 
But the feoffees are only organs or inſtruments to complete the 
conveyance, and their ſeifin continues only for an inſtant. Pol. 393. 
And therefore the wife of the feoffce, c. ſhall not be endowed. * 
So, if the feoffee be attainted for treaſon or felony, cotiimitzad 
before the feoffment, it ſhall not be forfeited to the king. Semb. 
cont. Mo. 196. 
So, by the ft. 27 H. 8. 10. all right; intereſt, Oc. of the feoffee 


bimſelf to the eſtate is ſaved. 


And therefore, if a leaſe be to A. and B. in truſt for another, and 
afterwards a feoffment, Cc. is made to A. and others of the fame 
land to uſes, the leaſe ſhall not be merged. R. Mo. 196. 

If a leſſee for years be made tenant of the ftechold, and tenant 
to the precipe for a common recovery to an uſe, his term ſhall not 
be merged. K. 1 Sal. 241. Acc. I Vent. 195, 

If a leaſe for years be made by fine to the feoffee, by him who has 
a contingent uſe in remainder, it will be good; for no uſe remains 
in the feoffee; and when the contingency happens, ſo much of the 
eftate only ariſes to him, as is ſufficient to convey the uſe to him in 
remainder, and the leaſe is not diſturbed ee R. Pol. 64. * 


393. 


(I) What the Ceftui que Up. 


Y the /B. 27 H. 8. 10. ceflui que uſe is immediately ſeiſed and-1 m 
actual poſſeſſion. Cro. Xl. 46. 

And therefore ſhall have aſſiſe, or 9 1 a Kranger, before 
8 R. Cre. El. 46. © 


(K) Limitation of Uſes. 


K) What Conſideration will be ſuſſicient. 


To a limitation of uſes, upon a bargain and fale, or covenant to 
ſtand ſeiſed, there muſt be a ſufficient conſideration. 
What will be ſufficient, vide Bargain and Sale, (B 11.) 
What upon a covenant, vide in Covenant, (G 3, c.) 
But in a conveyance which operates by tranſmutation of the poſ- 
| ſeſſion, as, a fine, feoffment, Sc. the will of the parties is ſuſhcient. 
without other conſideration ; and thereſore, if a man in conſideration 
of blood, Sc. leries a fine to the uſe of B. his baſtard, it is ſuf- 
| Ff ; | 1 


take. 


- 


1e u 8. 
ficient, in a fine, to raiſe the uſes to B. tho he was a baſtard. 2 Rel, 8 


791. J. 15. 
If a man in conſideration of marriage levies a fine, or makes a eoff. 


ment to the uſe of A. and B., &c. the uſe will ariſe, tho' the marriage - 

does not take effect. R. Mo. 102. R. 2 Rel. 792. l. 40. R. 

x Teo. 138. | : 
If a man in conſideration of 1000. paid by B. makes a feolfment to 


him, to the uſe of him and C., it is ſufficient to raiſe a uſe to [os tho 
the whole conſideration was given by B. 2 Rel. 791. I. 20. 


If a man upon a feoffment, &c. declares the uſe to the feoffee, 


| the uſe ſhall be to him; tho? no conſideration, and the feoffor after- 


wards occupies for many years. R. 1 And. 57+ Bend. pl. 20. 


(K 2.) To whom an Uſe limited ſhall ariſe. 
11 a man covenants with B. upon ſuch an act to ſtand ſeiſed to B. 


and his heirs, and B. dies before the act 1 the uſe ariſes to 


the heir. R. 2 Rol. 794. 1.45. Dub. Mo. 548. 
If the limitation is to A. and ſuch wife as he ſhall take, and he af. 


terwards marries, the uſe may well ariſe to ſuch wife. R. per three 
J. Dy. cont. Mo. 96. D. Mo. 377. | 
| If a a feoffment is declared by another deed to be to the intent that, 
after feoffee has enjoyed for 100 years, the feoffor and his heirs may 
enter; this amounts to a declaration of uſes to him and his heirs, and 
after 100 years the heir may enter. R. Mo. 722. 
If a deviſe be to A. and his heirs upon a contingency, the deviſor 
dies, the contingency happens after the death of A., his heirs ſhall 
on. 
If a 1 . be to the uſe of A. * life, remainder to B. in fee; 
if A. refuſes, the uſe ſhall be to the remainder-man . R. 
J Co. 154. b. | 
So, 42 a man covenants to ſtand ſeiſed to the uſe of B. for 24 years, 
and after the determination of the term to A., if the term does not 
ariſe for want of a good conſideration, A. ſhall take immediately, 


K. 1 Co. 152. b. Mo. 195. 


But generally where a man raiſes an uſe by a covenant to ſtand 
ſeiſed, if the eſtate of one is void for want of a good conſideration, he 


in remainder ſhall not take immediately; for each eſtate ariſes upon 


its own proper conſideration; as, if a man covenants to be ſeiſed to 


the uſe of B. for life, and after his death in conſideration of 1001. to 


A. in fee; if B. refuſes, or his eſtate is void, 4. ſhall not have it till 


his death. R. 1 Co. 154. 6. 
So, if the covenant be to the uſe of B. for 24 years, and after the 
end of thoſe years to A., if the eſtate for years is void, A. ſhall not 
take till the 24 years are expired. R. 1 Co. 154. b. I Leo. 195. 
To the uſe of B. till his age of 21 years, and after ſuch age to 4. 
II B. dies, A. ſhall not take till B. would have attained his age. of 21 


years, I Leo. 195. 


(K 3. 0 When it ſhall ariſe by the Feoffment, &c. or by a ſybleguend | 
eed. 


If a man wakes a ſeofſment to the uſe of ſuch p perſon as he by his 


will ſhall appoint, the uſe ariſcs by the Feofienent, — the will is only 
declaratory. 


2 VS2s. 0 _— | 
dechratory. Co: L. 251. 5. R. 6 Co. 17, 18. 833 1 Bul. 


200. Vide Deviſe (O). 
And if he deviſes the land by his will, it will be a ſufficient direction 


of the uſes. Dub. Mo. 476. 

But if the feoffment be to the uſe of his will or to perform his 
will, the uſes are raiſed by the will and not by the feoffment. Co. 
271. 3. R. Mo. 280. Dub. Mo. 476. R. 6 Co. 18. 2. 5 

So, if the feoffment be to the uſe of ſuch perſon, and for ſuch 
eſtate, as he ſhall by his will appoint, and he devifes the land by his 
will without reference to his power, where he has authority to deviſe, 
as well as to diſpoſe by declaration of the uſes of the feoffment, the 
eltate ms by his will. X. 6 Co. 18. a. Mo. 280. 567. 1 And. 246. | 


(K 4.) When it ſhall ariſe upon a Condition, Ce. performed. 


If A. tenant in tail, conveys to B. and his heirs, who re-conveys 
to A. and his heirs upon condition of entry, if A. does not pay 
300l. at ſuch a day, which was intended as a ſecurity for the faid 
fum and intereſt, and afterwards 4. ſuffers a recovery, and deviſes 
to D.; the recovery operates upon the eſtate re-conveyed to A. in fees” 
not upon the eſtate to B. R. 1 Ch. R. 97. | 
But if an uſe is limited upon an impoſhbility, it ſill never ariſe; 

as, if a man covenants to ſtand ſeiſed to the uſe of B. after the end 
of the term which A. has in the ſame land; if A. has not any term, 
the uſe ſhall never ariſe to B. 1 Leo. 195. 

' So, if an uſe be limited upon a contingency, «ial never hap- 
pens, it will be void; as, if it is to A. if all his brothers and their 
iſſues die, and one brother leaves iſſue. R. 2 Lev. 157. 

So, if an uſe be limited to A. and ſuch wife as he thall afterwards 
marry, for their lives, the wife, he ſhall afterwards marry, ſhall not 
take; for ſhe cannot take jointly with her huſband, as the words 

import. R. 1 And. 42. 

So, an uſe will not ariſe by implication. Semb. Pol. gg. 
As, if an eſtate be to A. for lite, and after the death of A. and B. 


to C., no uſe ariſes to B. by implication. Pol. 94. 


(K 5.) What ſhall be a ſettled Uſe. 


All uſes are in in poſſeſſion, remainder, or reverſion, or in 
contingency. 1 Co. 121. b. Vide HAſtatec, (B 16, 17, 18.) 5 
If the uſe is raiſed by the feoffment, c. and veſts in a certain per- 


ſon, this will be a ſettled uſe. | 
Tho' the conſideration of the ene Was enen 9 fa 


man covenants in conſideration of a marriage with B. to make an aſ- 
ſurance to the uſe of himſelf and B., &c. and - afterward makes a 
feoffment and levies a fine to the "Tc uſes, B. takes an eſtate, tho? 
the marriage does not take effect. K. 2 Rol. 792. . 40. F ide n 


(K * 
(K 6.) What a contingent Uſe. - 
But if a man levies a fine of the manors of A. and B., viz. of 4. to 


the purchaſor and his heirs, of B. as a collateral ſecurity for —_— | 


Wor: viz. to himſelf and his heirs, till the manor of A. be evidted, 
Ff 4 | | and, 


wo. 4 


and, after eviction, to the purchaſor and his heirs, the ts; to the 
1 is contingent, and does not veſt till eviction. R. 2 Ro. 
792. J. 30. | 
7 gra — of a rent of 20l. for ſecurity of payment levies a fine to 
the uſe, that, if the rent be in arrear, the grantee may enter, if 10/. 
payable at Michaelmas is in arrear, he may enter; for, the whole is 
2 arrear, when any part is not yu at the day. K. 2 Rol. 799. 
J. 35. 

Put if the fine is to the uſe, that, i the rent be in arrear, and the 
_ diſtreſs for it replevied, the grantee may enter; and for rent in arrear 
before the fine there is a diſtreſs after the fine, and it is So the 
grantee cannot enter. R. 2 Rol. 800. l. 10. | 

So, if a bargainee covenants upon payment of ſo much money to 
ſtand ſeiſed, Sc. the uſe does not ariſe Upon tender and refuſal, with. 
out actual payment. R. Ma. 35. 


(K J.) A ſpringing or refulting Uſe. 


If a fine, feoffment, Sc. be to another without conſideration, or 
No uſe is declared, it ſhall be to the uſe of the feoffor, c. Vide 
ante, (D 2.) Vide — Deviſe, in Deviſe, (N 16.) 

And tho' lands be comprehended in the general ſweeping clauſe of 
a deed of ſettlement, (to certain uſes,) yets if no ule be declared of 
them, they deſcend to the heir. Cowp. 9 

[But a declaration of uſes not in ine will ke the reſulting uſe . 

to the conyfor of a fine, in favour of the conmuſee. Doug. 26.] 

If it be by one ſeiſed to other uſes, and without — conſider- 
ation, or upon valuable conſideration with notice of the ſormer ulcs, 
it ſhall be to the firſt uſes. Vide ante, (D 2.) 

If a fine, feoffment, Sc. be to another upon valuable enen, 

the uſe rcſults to the feoffee, c. 

' So, if a man makes a feoffment, Cc. and declares the uſe to him- 
ſelf and A. his wife after their marriage, the uſe will well ariſe to 4. 
upon ſuch contingency, viz. that the marriage ſhall take effect; for 
till the marriage the uſe reſults to the fcoffor and his heirs. R. 
2 Kol. 791. 1.35. 

„if a man 8 in conſideration of his marriage with A. to 
ſtand ſeiſed to the uſe of himſelf and A. till marrirge, the uſc does 
not ariſe. R. 2 Rol. 792. 1. 50. Vide Covenant, (G 5. | 
If a man covenants to ſtand ſeiſed after his death, the uſe reſult 
to the covenantor for life, and does not ariſe to the 8 limited till 
his death, Semb. 1 Co. 154. b. 2 Lev. 77. 

So, if he covenants to ſtand ſeiſed after ſo many years, or after any 
other contingency. 2 Leo. 195. Pol. 65. 

So, if a feoffment be to the uſe of the right heirs of B. after his 
death, the uſe ariſes after the deatn of B. to his right heirs, and in 
the interim to the feoffor. Semb. 1 Sal. 225. 

Or, to the uſe of C. after the deaths of A. and B. Pol. 59. 65. 95. 

80, if he covenants to ſtand ſeiſed to the uſe of his mother in fee, 
if he himſelf dies * iſſue; ſor the contingency happens upon 
his death. Pol. 5 

If A. ſettles an 2 tate to the uſe of B. aſter the death of him and 
his viſe without iſſue, if the wife dies withoyt iſſue, living A., the 
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uſe to B. will be good; for the uſe reſults to B. during his life, 
2 Ver. 372. = 


If A. makes a feoffment to the uſe of himſelf for life, and then 


to B. his intended wife, till their ſon attains the age of 21 years, and 


afterwards to B. for ſo long time as ſhe continues ſole; if A. dies 


without iſſue, B. ſhall have it for her life. R. Dy. 300. b. Mo. 15. 
without iſſue. R. Skin. 352. 5 N 
3, if huſband and wife, ſeiſed in right of the wife, levy a fine to 
the uſe of the heirs of the body of the huſband upon his wife be- 
gotten; the uſe does not ariſe to the heirs of the body oſ the huſband, 
aſter the death of huſband and wife, as a ſpringing uſe. R. 4 Mod. 
153. Ca. Parl. 10g. V 5 
So, an uſe does not ariſe by implication to the huſband for his life; 
for there can be no uſe by implication, but to the perſon who had 
the uſe before, and this was the wife only. R. 4 Mod. 154. Ca. 
arl. 105. | . | ad 
* if there be a preſent limitation of a uſe, which the cęſui que 


But an eſtate does not ariſe by way of a ſpringing ule, after a death 


wſe cannot take in præſenti, it ſhall not ariſe to him, as a ſpringing uſe 


in futuro; as, if a fine, Sc. be to the uſe of the right heirs of B. 
4 is alive, the uſe ſhall never ariſe to his right heirs. 1 Sal. 225. 
If baron ſeiſed in fee of lands, in A., and feme ſeiſed in fee of 


lands in C., before marriage, ſettle the whole to the baron for life, 


remainder to the feme for life, remainder to the children of the mar- 
riage for ſuch eſtates, Wc. as the feme ſhall appoint; and for want 
of ſuch appointment, to the children equally, and their heirs, as 
tenants in common; and for want of ſuch iſſue, to ſuch perſons and 
uſes as the feme ſhall appoint ; and for want of ſuch appointment, as 
to the lands in C., to the heirs of the feme, and as to the lands in A. 


to the heirs of the baron; if the baron die, leaving one ſon only, and 
the feme appoint the whole to him by her will; but if he die without 


iſſue, and under 21, the whole to ſtrangers ; then if the ſon die un- 
der age and without iſſue, this is either a good appointment, or, if it 
de not, it is a good executory deviſe of the feme's reſulting uſe in the 


lands in C. but if the appointment be bad, the heir, on the part of 


the baron, has title. 1 Wilſ. 270. | | 
A. by will deviſed to truſtees to the uſe of B. for life, remainder 
to truſtees, c. remainder to the firſt and other ſons of B., remainder 
to the daughters of B., remainder to the uſe of ſuch perſon as he 
ſhould appoint by deed ; and afterwards by a deed (in which he re- 
cited the will) he appointed the ſame premiſes « after the death of B. 
and failure of her iſſue to the uſe of the firſt and other ſons of C.,“ &c. 


B. afterwards died without iſſue ; holden, that the limitations created | 


by the will and the deed could not be united, and that the limitation 

in the latter, to the fir{t and other ſons of C., & c. was too remote to 

take effect, being after a general failure of iſſue of B. Habergbam v. 
Vincent, B. R. M. 33 Geo. 3. 5 T. R. 92.] 

15 deed and ſine an eſtate was limited to the uſe of the huſband 
for life, remainder to truſtees and their heirs during his life to pre- 
ſerve contingent remainders, remainder to the wife for life, remain- 
der to the truſtees and their heirs (not ſaying “ during her life”) in 

truſt to ſupport the contingent uſes and eſtates thereinafter limited, 
ſemainder to the firſt and other ſons in tail, remainder to the wife in 
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tall, remainder in default of iſſue to ſuch perſons and for ſuch eſtates 
as the ſhould appoint, c. It was holden, that the truſtees took a le. 
gal eſtate in fee after the determination of the wite's life-eſtate, and 
that all the ſubſequent limitations were truſt-eſtates. It was holden 
alſo, that an appointment by the wife to the uſe of the right heirs of 
the huſband could not unite with the antecedent life-eſtate of the 
: huſband, but could give only an equitable eſtate to the perſon who 
at his death ſhould anſwer the deſcription of his right heir. Fenabtss 

v. Morris, B. R. I. 37 G. 3. 7 I. R. 342. M. 38 G. 3. Ibid. 438.) 

[Where after a deviſe to one for life the deviſor limited the eſtate 

to truſtees and their heirs in truſt to preſerve contingent remainders, and : 


to permit the tenant for life to take the profits, with remainder over ; 
: on his deceaſe ; and he afterwards gave other eſtates for lives with [ 
ſeveral remainders over, and after each eſtate for life he interpoſed j 
the ſame eſtate to truſtees and their heirs; it was holden, that this 
ſhewed his intent to be that the eſtates to the truſtees ſhould be con- n 
fined to the lives of the ſeveral tenants for lives, and conſequently that 7 
thoſe in remainder took legal eſtates, there being no other circum- | 
ſtances in the will to ſhew a contrary intent. Doe v. Hicks, B. R. m 
JJ oO i | ce 
[There may be any number of ſpringing uſes within 21 years after ul 
lives in being. 2 J. jun. 241. 1 0 (B 
(L) Uſes; how deſtroyed, " 
(L 1.) By Feoffment, &c. 
T O every uſe there are two incidents inſeparable ; privity in eſtate, ven 
expreſſed or implied; and confidence in the perſon, expreſs or Via 
implied. 1 Co. 121. 5. Videpoft. (L 6.) | . | 
And therefore, a feoffment, upon valuable conſideration without 
notice, deſtroys the uſes. Vide ante, (D 2.) 18 5 10 
So, a diſſeiſin, or entry, &c. by ſuch as cannot ſtand ſeiſed to uſes, ol 7 
Vide ante (F). V = 
So, by deſtruction or merger of the particular eſtate before the con. ule « 
tingency happens, the contingent uſes in remainder will be deſtroyed " 
or defeated. Semb. Dy. 340. 1 And. 314. Vide Eflate, (B 15.) 0 " 
So, if a man raiſes an uſe by covenant, &c. oy _ 
So, if he covenants to be ſeiſed to the uſe of B. in conſideration of ö 
marriage with his daughter, and before the marriage B. diſſeiſes the 0 te 
covenantor, and makes a. feoffment, and then the covenantor fe- PI 
enters, and the marriage takes effect, the uſes were deſtroyed by the 57 0, 
feoffment. R. 1 Co. 174. be LO. Rs | 1 
So, if a man covenants to ſtand ſeiſed to him and his heirs till the | 8 
marriage of his ſon, and then to himſelf for life, then to the ſon for roll 
life, remainder to the wife and the iſſue of ſuch marriage, and before 85 
the marriage deviſes the land, this prevents the uſe ariſing. deni. 5 % 
Mo. 133- 3 < 5 | : l main, 
So, if a man covenants to ſtand ſeiſed to the uſe of his ſon for lile, * 
and afterwards to ſuch wife as his ſon ſhall take, and before his ſons —_ 
marriage makes a leaſe for years, and then the marriage takes = - 
the leaſe is a revocation of the uſes upon the covenant during 5 m 
term; for the wife ſhall take ſubject to the leaſe, which was m 1 & 
, 


by the covenantor before the contingency. R. 2 Rl. 793. J. 30. 5 
c. 2 Cro. 169. , 


in e. Vide poſt. (L 4.) 
22 poſt. (L 4.) 
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So, if he makes a teaſe to commence at a future day. Dub. 
2 Rd. 794. J. 19. | fo de 
So, if there be a fine of the manor of B. to A. and his heirs, and 
of the manor of C. to the conuſor till eviction of the manor of B. by 
his wife, and then to A. and his heirs, and A. makes a feoffment of 
the manor of B. before eviction, which afterwards happens, ſuch 
feoffment deſtroys the contingent uſe of the manor of C. Dub. 2 Ral. 
105. J. 40. | | 
Bey if the conuſor was attainted of treaſon before the eviction, the 
contingznt uſe of the manor of C. is deſtroyed. R. Mo. 375. | 
But, if a covenantor to uſes grants his reverſion in fee to another, 
who has notice of the former uſes, this does not deſtroy the uſes ; for 
the grantee ſhall be ſeiſed to the firſt uſes. R. 2 Rel. 796. J. 5. 
Vide ante, (D 2.) | 7 EE 

So, a deviſe of rent, annuities, Sc. out of the land, by the coves 
nantor, before the contingent uſes ariſe, does not deſtroy them. Seth, 
z ä 5 

80 1 an uſe be to A. for life, remainder to others, Cc. a feoff. 
ment or other act by A. does not deſtroy the ſubſequent uſes (ex- 
cept where the particular eſtate is deſtroyed) where the contingent 
uſes in remainder depending upon it are not veſted. Vide Eftates, 
B 13.15. | | 8 

0 1 2 uſe be to A. for life, remainder to his firſt ſon, and before 
his birth A. makes a leaſe for years, the ſon, born after, ſhall avoid 
the leaſe after the death of A. 2 Rol. 794. l. 20. . 

If an uſe be to the heirs male of B. by a ſecond wife, and the co- 
venantor dies, a fine by his heir does not deſtroy the uſes. 2 Lev. 75. 
Vide poſt. (L 6.) © Ron +; : 

(L 2.) By a power of Revocation. 


(L 2.) I hat ſhall be a good one.] So, to eſtates raiſed by limitation 
of a uſe, a power of revocation may be annexed, and it will not be 
2 to the eſtate; as, if a man covenants to ſtand ſeiſed to the 
uſe of himſelf for life, and afterwards to his ſon in tail, with re- 
mainder oyer, proviſo, that it ſhall be lawful for him, during his life, 
5 revoke thoſe uſes, and limit new uſes. Co. L. 237. a. 3 Ca. 
ah. 66. | 

So, if he makes a feoffment, or levies a fine, or ſuffers a recove 
to the uſe of himſelf for life, with remainder, &'c. and adds ſuch a 
proviſo. R. Mo. 610. N | | - 

So, if he levies a fine, or ſuffers a recovery to uſes, with a power 
of revocatiou, and afterwards, by indenture, revokes them, and 


 Imits new uſes with a power of revocation, this ſecond power is good ; 


for the whole ſprings out of the recovery. KR. 2 Kol. 262, I. 35. 
5 119. : „ ; 5 

So, the power of revocation may extend only to part of the uſes; 
2, if a feoffment be to the uſe of the feoffor for life, with divers re- 
mainders over, proviſo, that he may revoke the uſe to himſelf for life, 
and limit it to another, and that the remainders ſhall ſtand, it will be 
good. Semb, 2 Rol. 262. J. 30. 5 | 
It may extend to a revogation of contingent uſes, as well as uſes 


he may limit a power to a ſtranger to revoke. 1 Co. 174. a, 
Ss | =: as 
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. 3.) By what words.] And any words which ſhew the intent of 1 

the party are ſufficient to create ſuch power of revocation; as, if it | 
be ſaid, and, if the ſaid A. ſhall make an ate in fee or tail, & c. then the | 
uf ſpall be, &c. without ſaying of what land, it will be a good power; | 
or it ſhall be intended of the land in the indenture. R. 2 Rol. 262. 

4. 40. Vide ante, (D 1. Poiar, (A 2.) 05 . 

8o, if the words are, it hall be lawful for B. to alter, change, & c. 5 
any uſe and limit new, it is ſufficient, without ſaying that he ſhall 


have power to revoke. R. Ho. 611. 15 | K 
Or, it ſhall be lawful to limit new uſes, and afteruuards the fine, & c. * 


ſpall be to the new, and not to the old uſes. Mo. 611. | | : 
i Or, that alter altering, changing, & c. ſaid uſes, the fine ſpall he 60 the 0 
_ #ſes newly limited, & c. Mo. 611. 5 : 


So, if the words are, that by any deed he may alter, &c. and after ſuch 8 
_ altering, & c. uſes may w_ and, after ſuch time, the feoffees ſhall fland 70 
ſeiſed to ſuch new uſes as ſt al be declared, &c. the party may revoke, and K 
by the ſame deed lin it new uſes. R. 6 Co. 33. Ss : 
If the power is in another deed, executed at the ſame time, it is | 
Zantanzunt, as if it was in the ſame deed by which the uſes are limited, 2 
b 1 Vent. 279. ER. C 5 
So, if the power be to revoke and limit new uſes, he may revok: by! 
; and limit new uſes, with the like power 7oties quoties, which all ſpring 0 
out of the ſame ſettlement. R. 1 Sid. 343. KX. 2 Rol. 162. J. 35. 4 
Seib. Lane, 119. Per B. R. upon a caſe referred by Harcourt Lt. ws 
Chancellor, inter Hele & Bond, Eq. Abr. 342. | wa 
But if a power of revocation be given, without mention of a power Per: 
to limit new uſes, tho' he may reyoke, he cannot limit new uſes. | 2 
1 Vent. 198. D. Lane, 119. R. 1 Sid. 344. 11 
So, if a power be given to revoke and limit new uſes, and he re- ſays 
vokes and limits new uſes with power of revocation, and afterwards. 1 
by a third indenture, revokes and limits other uſes, the laſt uſes are by 
not warranted by the firſt indenture, from which all the uſes ſpring. will 
Lane, 119. | e If 
For if a man has power to revoke and limit new uſes, he can make befor 
'a revocation only once, if he does not give himſelf a ſubſequent pow Kit 
to revoke by the deed of revocation. 1 Co. 173. b. R. Eg. Abr. 34t uſes, 
(L g.) How a power of revication fball be executed.) A perſon, wi0 . 
has a power of revocation, may ſhew his intent tam rebus iꝑſis 94 551. 
verbis; and therefore, if the power be, that if he is determined to rere If ; 
he by indenture may revoke and limit new uſes, & c. and he, upon marrug. tho! t. 
with a ſecond wile, covenants to ſtand ſeiſed to the uſe of himſelf an If ; 
his tecond wife, and the heirs of himſelf, tho' there be no expreb preſen 
ſignification of his determination to revoke, yet the revocation is goo publiſ 
and the new uſes well limited. R. 2 Rol. 363.1. 10. 10 Co. 144 ſeems 
What will be a good revocation, vide Poiar, (C 1, Oc.) | Win. 
So, if he by leaſe and releaſe conveys to other uſes, the former uſes If t. 
are revoked. | E. 2 Rel. 263. I. 25. R. Cro. Car. 472. Jun. 393. declar, 
So, if a men, who has power of revocation by an indenture either 
ſealed in the preſence of three witneſſes, covenants, by an indent!* 1 
ſcaled in the preſence of three witneſſes, to levy a fine to other ules „ 
and levies a fine accordingly; tho' he does not take notice of * If he 
power, it will be a good revocation z for tho by itſelf the . afterwa 


by which he covenants, does not make a reyocation, becauſe it does 
not paſs any eſtate, nor raiſe any uſe, and the fine-is no revocation, 
for it is not ſealed before three witnefles ; yet both make only one 
conveyance, and it is a good revocation. R. 2 Lev. 149. 1 Vent. 
. Roy. 239: Cinthe age + nn. 7 72 
80, if tenant for life, with ſuch a power of revocation, levies a 
fine, and by deed, more than a month after the fine, declares the 
uſes of the fine to himſelf in fee, it will be a revocation ; for the fine 
and deed make one conveyance, and therefore, the fine does not ex- 
tinguiſh the power. R. cont. in B. R. but it was reverſed in the Ex- 
cheguer. Per fix F. two cont. Carth. 22. ED Pr | 
Jo, if he makes a leaſe for years to A. and a month after releaſes 
to him and his heirs. 5 5 8 
So, if he releaſes to another and his heirs, and the leſſee attorns; 
for the releaſe does not enure as a grant, but as a declaration of uſes. 
n 3 i 
So, if the power be, that be by ꝛscriting frenify and declare, in ex- 
preſs wwosds, his intent to revoke, &C. the uſes ſhall be void, and afterwards - 
he by his will, without taking notice of his power, deviſes the land 
to others, this will be a revocation ; for his laſt diſpoſition to different 
uſes ſhews his intention to revoke. R. Ray. 301. . 
So, if an eſtate be limited to 4, and the heirs male of his body, 
with a power to revoke, and the next day, reciting that he has given 
to A. and his heirs male, he revokes and limits to him and his heirs 
male, (without ſaying, of the body,) provided that he pay r 500/. to his 
daughter, it will be a revocation, tho? the eſtate given to A. is miſre- 
cited, and there is no reference to the ſettlement. R. Skin. 324. 
| If the power be, to revoke, alter, and avoid, & c. and by deed he 
ſays, that his intent is to revoke, alter, or avoid, without ſaying that 
he deth revske ; yet it will be a good revocation. . R. Mo. 681. 
If a man recites his power imperfectly, and afterwards revokes, it 
will be good. R. 3 Lev. 213. | he 5 150 
If the power be, that if he by writing, ſubſcribed and ſealed by him 
before taus witneſſes, ſignifies his intent to revoke, the uſes ſhall ceaſe, - 
and by will, without taking notice of his power, he deviſes to other 
uſes, it will be a revocation. R. Ray. 301. 1 
If the power be to revoke by deed or will under hand and ſeal, a 
revocation by will, tho? not ſealed, is good. 2 Kal. 262. J. 15. 3 Keb. 
551. Win, 83. 5 | ” a 9 
If it be to revoke by deed, a revocation by leaſe and releaſe is good, 
tho they are two deeds. 1 Lev. 150. Vide Poiar, (C 3.) 
If it is to revoke, by writing under hand and feal, delivered in the 
preſence of three witneſſes, a revocation by will under hand and ical, 
publiſhed in the preſence of three witneſſes, is ſufficient, tho delivery 
_ mentobet a deed. R. Hob. 312. 1 Vent. 280. R. Lit. 111. 
in. 83. | | = | . 
If to revoke, by writing under hand and ſeal, a fine with a deed to 
declare the uſes is ſufficient ; for they make only one conveyance, tho? . 
either of them by itfelf would be inſufficient. 4 Mad. 26 5. Skin. 35. 
| 50, a feoffment to ſuch uſes, tho? it is executed by livery, which is 
not in writing. Semb. Mo. 372. 378. Fes | 
If he has power to revoke and limit new uſes, which he does; if he 
afterwards revokes them, he muſt purſue all the circumſtances of the 
trſt power, 1 Vint. 198. | | | 
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Sa, a man, who has a power of revocation, may execute it for part 
of the land at one time, and for part at another time. Co. L. 237. 4. 
R. 1 Co. 173. 5. Mo. 618. R. 10 Co. 86. | Og 

So, he may execute it for part of the eſtate at one time, and part at 
- another; as, for ſo many years at one time, and afterwards for the 
inheritance; 2 Rol. 263. J. 35. H 
. So, he may revoke contingent uſes, as well as uſes in eſe. R. 
10 Co. 86. 5. 2 Rol. 792. Q: Fa. 1 
And by the fame deed, by which he revokes, he may limit new 
uſes; for the old uſes ceaſe ipſo facto without entry or claim. Co. L, 
237. 4. R. 1 Co. 174. R. 6, Co. 32. R. Mo. 682. 
And if he revokes without limitation of new uſes, he will be ſeiſed 
in fee, as before, without entry or claim. Co. L. 237. 4. R. 1 Co. 
174. R. Mo. 605. 610. 5 WIT | | 
If he has a power to revoke and limit new uſes,. he may limit new 
' uſes, with a power of revocation, and ſo in infinitum. 1 Vent. 198, 
If, upon the firſt ſettlement, a remainder was limited to the king 
in fee, by a revocation by deed inrolled, the remainder in the king 
and the other eſtates are revoked. R. Jon. 393- 


(L 5.) What not.] But if a man covenants to ſtand ſeiſed, Oc. and 
by the ſame indenture covenants to levy a fine, and make other aſ- 
ſurance to the ſame uſes, and adds a proviſo, that if he, by writing, &c, 
revokes or otherwiſe limits, & c. any of the ufes or eftates created: by the ſame 

indenture, then he ſhall: ſtand ſeiſed to ſuch uſes, &c. if he levies a 
fine, or makes a feoffment to the covenantees for performance of the 
faid covenants, to the uſes in the ſame indenture generally, this does 
not amount to a revocation ;. for it was intended only for a further 
aſſurance. R. 2 Rol. 795. I. 10. 

When a defective revocation ſhall be aided in equity, vide Chancery, 

(406.) | 

: So, if a man, by ſubſequent deed, explains the intent of the for- 

mer; as, if the uſes by the firſt deed are declared to the mortgagee for 

ſecurity of money, and it is afterwards explained by another deed, that 
the mortgagor ſhall: take the profits in the mean time, this does not 

amount to a revocation. R. 2 Kol. 793. l. 10. 

So, if a man, who has a power of revocation, makes his will, and 
deviſes the ſame eſtate to others, tho'; his intent appears to make a 
different diſpoſition ; yet, if the will is not executed with all the cir- 
cumſtances of the power, it will not be a revocation: R. 3 Ca. 
Ch. 66. Vide infra. | 5 

The power of revocation is in the nature of a condition, and it can- 
not be effectual, if all the circumſtances preſcribed by the power are 
not ren R. 3 Ca. Cb. 66. | | 

So, à power of revocation muſt be ſtrictly purſued; and therefore, 
if the power be, that he may revoke by deed indented, ſubſcribed 
and ſealed by him in the preſence of three witneſſes, all the circum- 
ſtances muſt be obſerved. -R. 10 Cs. 144. 4. „„ 

By a writing ſubſcribed by three witneſſes, a writing ſubſeribed by 
two only is not ſufficient. R. Lit. 23. 

If it be that he may revoke, by writing ſealed and delivered before 
three witneſſes, a will delivered before three witneſſes is not ſuſſicient, 
tho ſealing, is not eſſential to a will. Hob. 312. That 

pt . | 5 h 


“ 


| -by <writing,. &. he may revoke and limit new uſes, if he pleads 
Fs 28 A. to ſuch uſes, and avers that the e ee was 
by writing, it is not ſufficient ; for it does not appear that the uſes. A 
are declared by writing. R. Mo. 370. 391. 1 

If it be, that he may revoke by deed indented to be inrolled, this is the 
ſame, as by deed indented and inrolled ; for it will be no revocation 
till inrolment. R. 1 Co. 173. 6. : : DN 
Or, by deed. inrolled in any of the king's courts, and a ſubſequent 
clauſe ſays, that from inrolment in Chancery the uſes ſhall be revoked ; if 
the deed is inrolled in B. R., yet the uſes are not revoked till inrol- 
ment in Chancery. R. 1 Co. 173, | fb 
If it be, that he may revoke upon tender of a guinea, if à deed is ex- 
ecuted to other uſes without tender of a guinea, it will be no revoca- 
tion. 3 Ca. Ch. 70. | 155 

If a power be by indenture to revoke. upon tender of 105. to A., 
and by another indenture there is a power to revoke the uſes of other 
land upon tender of 10s. to A., tender of 20s. to A. to revoke the 
uſes of both indentures is not good. R. 9 Co. 106. 5. 

If it be, to revoke upon tender to A. at Weſtminſter, tender there, in 
the abſence of A. and- without notice to him, is not good. R. 
Mo. 602. | 1 | 

Yet the acceptance of the party _ aid an improper tender; as, 
if the power is to revoke upon tender of 12d. to A. in the Temple, and 
he tenders, and A. accepts it in another place. Per Powel, 3 Ch. 
Ca. 68. If A. be privy to the deed, otherwiſe, if a ſtranger. 

50, a power of revocation, which depends upon a thing perſonal. 
and individual, cannot be executed by another; as, if a man cove- 
nants to ſtand ſeiſed to uſes, with a proviſo, that if he is minded, and 
Sgnifies his mind by writing under his proper hand and ſeal, & c. he may 
revoke, & c. and afterwards he. is attainted of treaſon, the king cannot 
make a revocation. R. 7 Co. 13. a. 5 | | 

Or, if he be minded, and declare ſuch his intent by writing under hand 
and ſeal, R. 1 Vent. 129. 1 Mod. 16. 1 Lev. 279. , 

Or, proviſo, that if he tender a ring, &c. to the ſaid W. declaring his 
intent to be to revoke ; for it is perſonal. Dub. for the Court was divided. 
Latch, 25. Jon. 134. Acc. 1 Vent. 129. 2 Kol. 393. 

But if the power be to revoke upon tender of a gold ring, c. and 
he, who has the power, is attainted of treaſon, the king may make 
the tender. R. 7 Co. 13. | Do 
: And king may depute others by letters patent to make the ten- 

er. 7 Co. 12. a. | | 

And their tender and certificate. to the Exchequer is ſufficient with- 
out office. R. 7 Co. 14. 6. | | | | FD. 

And immediately upon the tender, the uſes are determined and 
null, 7 Co. 14. b, IH | | | | 
3 the tender muſt. be in the lifetime of the perſon. attainted. 

ent. 132. 5 I 3 ä 

So, if the power recites, that he being apprehenſive that cęſtui que uſe 
may be prodigal, & c. and therefore he will keep the reins in his own hands, 
ond intends, if he offers a ring with an intent to revoke, & c. the uſes ſball 
be revoked, if he is attaint, &c. the king may make tender of the, 
"ng, and thereby. revoke ; for the recital. is only a-flouriſh, and the 
lender is the ſubſtance, R. 7 Co. 13. * 

ü (L 6.) 
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(LG.) When a power of revocation will be extinguiſhed of deflroyed.] 
If a man who has a power of revocation, before execution of his 
power, makes a feoffment, levies a fine, or ſuffers a recovery of the 
land, it deſtroys and extinguiſhes his power. Co. L. 237. a. R. 1 Co. 
112. R. 1 Co. 174. Vide Poiar (D—E).— Ante, (L I.) 
And his power of revocation, as well as of limiting new uſes, will 
be extint. R. 1 Co. 112. © is 5 
80, if he levies a fine, and afterwards by deed, with all the circum- 
ſtances of the power, declares the uſes of the fine, the power is extinct; 
for the power cannot be revived by a ſubſequent deed, which was ex- 
tinguiſhed by the fine before. Adm. 1 Vent. 280. R. per three For 
Withens cont. 1 Vent. 363. 371. But this judgment was afterwards 
reverſed by fix F. againſt two in error, Carth. 23. | | 
So, if he makes a leaſe for life or other eſtate of freehold, this ſuſpends 
the power, ſo that he cannot revoke during the life. R. 2 Rel. 263. 
J. 40. per one F. but dub. by another, if the power was not extinguiſhed. 
1 Vent. 42. „ 7 
- So, if he makes a leaſe for years, and levies a fine for confirmation 
of the leaſe, this ſuſpends the power during the years. Mo. 618. 
(Vide infra.) | OS 8 nes 
If he makes a leaſe for years, and the lefſee attorns, and he a month 
after grants the reverſion to the leſſee, it will be a revocation ; for tho? 
the leaſe ſuſpends his power, the grant of the reverſion does not enure 
as a grant, but as a declaration of a new uſe. R. Jon. 393. 


* 


So, if he releaſes his power to him who has an eſtate in the land, in 


poſſeſſion, reverfion, or remainder, the power is extinguiſhed, and the 
eſtate defeaſible by the power is made abſolute. R. 1 Co. 113. a. 174. 4. 
Tho' the power be future, viz. to revoke after the death of B. with- 


out iſſue. Semb. 1 Co. 112. 6. | 
| So, a defeaſance by the parties to the ſame deed may annul the 


power. R. 1 Co. 113. a. | | | 
by ceſer of 


But if a man has no intereſt in the land, nor will have 
the eſtate, his fine or feoffment, being collateral to the land, does not 
extinguiſh his power; as, if A. upon a feoffment reſerves a power to 
B. to make a revocation, Qc. a fine or feoffment of the land by B. 
does not extinguiſh his power. Co. L. 237. a. 1 Co. 1794. 


Nor, his releaſe. 1 Co. 174. 4. : 
If A. covenants to ſtand ſciſed to the uſe of the heirs male of his 


body by a ſecond wife, and dies, a fine or recovery by his ſon and 
heir by the firſt venter does not deſtroy the power of revocation or the 


, contingent uſes. Adm. 2 Lev. 75. | 
80, if a man, who has a power of. revocation, levies a fine, or 


makes a feoffment of part of a land, it extinguiſhes his power only 
for that part. R. 1 Co. 174. Co. L. 237. a. 85 2 
makes a leaſe for 


But if a man, who has a power of revocation, 
this does not ſuſ- 


years purſuant ta a power in the ſame conveyance, 
pend his power of revocation as to the reverſion R. Mo. 788. Jen. 
393. 1 Kal. 473. J. 10. „ „„ 
So, if he makes a leaſe for years not in p rſuance of a power. Mo. 


614. Per Walmſly. Mo. 618. Dub. Mo. 788. R. 2 Rel. 263. J. 30. 


| Cro. Car. 472. Fon. 393. | : 
ate in fee or tail, a covenant 


80, if the power be to make another eſt his 
to ſtand ſeiſed to the uſe of his wife for her life, docs not * 


power. R. 1 Ch. R. 1123. 


113. 1 Rel. 417 | 


bd — ” * 
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Bo, if a inan, having an eftate for life, with a power of revocation, by 
deed covenants to levy a fine to ſuch uſes, and afterwards levics a fine 
accordingly, this does not extinguiſh his power, and the whole makes 
but one Conveyance. R. 1 Vent. 279. Ray: 239. 2 Lev. 149. Skin. 35. 

(M) What Uſes are ſuppreſſed as ſuperſtitious. 
Y the „. 23 H. 8. 10. (which was the firſt ſtatute againſt ſupers, 
ſtitious uſes) all feoffments, Sc. to the uſe of pariſh churches, &c; 
to have perpetual obits, or find a prieſt, &c; are within the miſchief 
of alicnation in mortmain, and therefore all ſuch or like uſes above 
twenty years ſhall be void. ER FE, 
By the f. 1 Ed. 6. 14. all lands, rents, Sc. to find ſtipendiary 
prieſts, Sc. or for maintenance of 3 obits, or like purpoſes, 


or any light, lamp in church, Sc. ſhall be veſted in the king; and if 


but part of the iſſues go to maintain ſuch eee obit, lamp, c. 
the king ſhall have the ſame in the nature of a rent-charge, c. 
Lands in tail, or for life, for ſuch ſuperſtitious uſe, are within the 
ſtatute, as well as eſtates in fee or for years, which only are men- 
tioned, R. 4 Co. 106. b. Godb. 309. 55 | 
80, lands given to a wife, Sc. for ſuch intent, and it will not be 
intended in conſideration of blobd, &c. R. 4 Co. 105. F 2125 
So, land given to a ſon, upon condition, that if he does not find, 
Fc, the feoffor may enter, tho? it is not ſaid, to the intent to find, 
R. 4 Co. 10% .f. . J e TOM.” 
So, if land is given to a parſon and his ſucceſſor to find, and he 
leaſes for life, and with the rent finds, Oc. till the ff. 1 Ed. 6. made, 
the king or his patentee may enter. R. Dy. 337. . ) 
80, if land be given, that prayers be made for the ſoul of the deceaſed, 
it will be within the ſtatute, which ſays, or like uſes. R. 4 Co. 112, 


Tho' the prayers are to be made in Draper/-Hall, 8c. and not in 

a church or chapel. 4 Co. 114. . t 273. 
2 1 priſoners in Nezugate, upon the anniverſary of his death. 

4 Co. 116. 4. e 0 „ 2 
Or, for maintaining a popiſh prieſt. 2 Vern. 266. 5 5 
If land of 20 J. per annum is given to the intent to find a prieſt, 

&c. the whole ſhalf go to the king, tho' only 10 J. is to be paid to 


te prieſt. R. 4 Co. Tog, 1 10. 6. 113, b. 115. 3. R. Mo. 13 1. 264. 


50, if it be given to Gnd a prieſt, and for twenty poor men, wich- 


out aſcertaining how much ſhall be te one, how much to the other, 


R. 4 Co. 111. 113. 4. 3. | 


„Tho 10 J. was uſually paid to the prieſt, arid 10 . to the poor. 


R. 4 Co. 11 1. 4. 113. 3. R. Mo. 264. | 
So, if it be given, with 101, ro find a prieft, and with the reſidue to 
ſupply an uſe depending thereon ; as, the finding yeſtments, ſayin 
maſs, G. R. 4 Ce. 112. 114. a. R. Me. 129. 4 Co. 116. Latch, 3 
So, if it be given to find ſo much for one uſe, and ſo much for 
2 (where all are fuperſtitious,) in whatever manner it is limited. 
4 Co. 112. a, . | | 
Or, given to find a prieſt, and that he ſhall nds pms ſchool, 
and for it ſhall have ry for his ſalary; for the good uſe is flerived 
but of the ſuperſtitious uſe. R. 4 Co. 143. 2. PO 
Vo VL: „ If 
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II given to find a prieſt, who ſhall have nnn what 


remains to the repair of the church ; for the ſuperſtitious uſe is cer- 


tain, the good uſe uncertain. - R. Cre. Car. 249. 456. 
But if land of 20 J. per annum be given to the intent, that the 
feoffees pay 10 J. to a prieſt, . the 10 J. is given to the R 51 
40%. 110. 6. 113. 6. R. Mo. 
Or, if it be given to find a ak, and that he ſhall have ouly 100. 


ber annum, and the reſt ſhall be for the poor. R. 4 Co. 110. J. R. 


Me. 13 1. 
Or, given to raiſe 10/7. for a prieſt, and to find veſtments, c. tho 


it does not aſcertain how much thall be for that purpoſe. R. 4 Co. 
5. Mo. 131. 


109. | 
— Or, Black Acre be given for an abit, and V Bite Acre for the obit and 
r; proviſo, that if Black Acre does not raiſe 10/. for the obit, it 


ſhall be ſupplied from White Acre. R. Cro. Car. 249. 

.” So, if by _— words or implication, it _-=_ that the reſidue 
was intended for the deviſee. R. 4 Co. 116. 

So, if the whole land was intended for a 3 uſe, but 
only a part was conveyed for that purpoſe, that part only ſhall go to 


the king, tho' the whole was employed for that purpoſe. R. 4 Co. 115. 


So, if land is charged with a rent of 20/. to find a prieſt, &&. the 
rent only ſhall go to the king. R. 4 Co. 110. b. 116. . 

So, it money be deviſed to a dean and chapter to find a chantry, 
and — oblige themſelves to do it, and afterwards purchaſe land, 
and employ the profits for a prieſt, obit, &c.; but there is no ſettle- 
ment for ſuch purpoſe, they are not given to the king. R. 2 Cyo. 51. 

If land was given to find an obit, &c. but none was found within 


_ five years before the ſtatute of 1 Ed. 6. the land was not given to 


the king. Dy. 368. 4 Co. 114, 115. 


| , So, uſes limited ſince that ſtatute are not thereby given to the king. 
Per Holt, M. 4 W. & M. 1 Sal. 163. 


So, chantries in reputation, without colour of legal foundation, 
are not given to the king. R. 4 Co. 107. ö. 108. ö. 2 Cre. 51. 


Otherwiſe, if there was colour of a good foundation, | tho? it be 


defective. R. 4 Co. 108. a. 
So, a deviſe upon a truſt for a ſuperſtitious uſe, tho' it is a; ; 


it does not reſult to the heir, or to the king, but it ſhall be ap- 


plied to a good uſe. R. 1 Sal. 153. 2 Vern. 266. 

As, if it be for independent lectures. 2 Yern. 267. 

Or, for preſbyters to promote the diſcipline of * aun of 
England, i In Scotland. R. 2 J. ern. 266. 


a) Charitable Uſes. 
1 Whatare, | 


N 1.) Relief HUT charitable uſes were hot given to the king, nor 
* the poor. ſuppreſſed by the „. 23 H. * 10. nor, . te 
25 H. 8. 26 H. 8. or 28 H. 8. whi take a the auckerity of 
pope, nor by the f. 27 H. 8. 3 37 H. 8. or 1 Ed. G. 14 
which ſuppreſs abbies, chantries, Oc. 
111. 4 


R. 1 Go. 24. "Porter, R. 4 Ci 
And therefore, by the f. 43 4 commilboners may be to 10. 
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of and redreſs the miſemployment, Ec. of lands, yoods, Ec. giveh for 

le charitable and godly uſes therein rehearſed. __ — NOS... 

And in the fame ſtatute it is allowed, for a good and charitable 
uſe, if lands, goods, c. are given, Qc. for the relief of aged, im- 
potent, and poor people. oY Oo Ons 3 

So, if the gift be to the poor of ſuch «pl without ſaying, that 
they are aged or impotent; fot poverty itſelf is ſufficient. Duke, 
132. 5 e 

r, to ſuch an hoſpital. Bid. Cs ** 
Or, to all not aſſeſſed to the ſubſidy; for they are poor. Bid. 

80, in Whatever manner the. valet be; as, ir bs bo fronds bows 
and arrows for the children of the poor; for it is 'an eaſement to 
the parent; who ought to find them: Bid. + = EO E 

For erecting cottages for the poor, with four acres of land: ts 
each. Bid. - oo 

For making conduits to alms-houſes. Bid. | „ 
For building an houſe in which they may take alms. Bid. 
Or, maintaining a common laundreſs in ati hbſpital, Ar. Duke, 
1 3 5 „ 
05 a chaplain for prayers, c. Bid. 
So, for providing arms for their defence. Bid. | 
Or, increaſe of diet upon feſtivals, &c. . Duke, 133. 
But it ſhall not be allowed for a good uſe, if it be for relief of all 
the aged and impotent in ſuch a pariſh z for that comprehends the 
rich as well as the poor. Duke, 1 2. | | | 
Or, to the poor in general. Bid. 1 3 
Oft, to the religious, when the time permits, and in the interim for 
che poor. Dule, 133. | | . 2 
4 ig if it be for weapons for the poor; for they are not neceſfary. | 
1132. | 3 Oo * | 
For putting up feats for begging; for it is wnlawful. Diite, 


I 


Tet the Chancery may ſettle ſuch uſes as the commiſſioners, by the 
J. 43 El. cannot. R. 2 Lev. 167: | | | 
lk one grants a rent-charge of 20 J. per annum for a charity „ to- 
ward the ſupport of poor old men, and then grants the lands, 2 to 
Al. and his heirs, the heir of the grantor of the charity, and not the 
grantee of the lands, ſhall nominate the old men. Attorney- General 
v. Rigby, M. 1732, 3 P. V. 145.] 55 


N 2.) Soldiers or marihers diſabled.) So, by the „. 43 Elia. it is 
rchearſed, and will be allowed for good, if the gift be for the mains 
tenance of fick and maimed ſoldiers and mariners. 1 Co. 26. 4. 
So, if they are ick or maimed, in the disjunctive. Duke, 134. 
| as he ferved as ail officer or common ſoldier, prieſt or volunteer. 
() I EY 1 N | ; 
a ſervant, victualler, artificer, pilot, Sc. in a merchant's or 


33 
2 
as Kay. Duke, 133. | 
the ſoldier or mariner be an alien. Bid. 1 
But the ſtatute does not extend to ſoldiers beyond the time of their 
; | - 71 e, 134. 5 7 2 : 7 ; : 24h | 4 
To the wife, iflue, or ſervants of a diſabled ſoldier or mariner 
Dake, 133. | | X | 5 | 7 
f | Gg 3 EF . 4 


452 ng: 


32 bargemen, wherrymen, owners of, or paſſengers i in, 4 4. 


uke, 133. 
N or, victuallers, Sc. who voluntarily attend the army. Did, 


he be . in a foreign ſhip or ſervice. Bid. 
, by way of puniſhment for an offence. Duke, 134. 


(85) J $:hoole.] So, if a gift be for Thad; of learning, fon. 
ools, or ſcholars in the univerſity.” 1 Co. 26. a. 
wer for writing, languages, muſic, mathematics, &c. for they 
are ſchools of learning. 
If it. be for furniture, Oe. of the houſe, Se. proviſion for the 
maſter, uſher, Sc. Duke, 134. 
But the ſtatute does not extend to ſchools for dancing, fencing, 


Se. Did. 
Or, for inſtructing i in che catechifm ; ; for this is a matter of religion. 


Did. 

Or, ſuch as are not thank, 2 Vern. 38. 

Nor, to a gift for ſcholars in any other place than Oxford and 
Cambridge; as, in the college of 8 Duke, 134. 

Or, in Oxford, Ns or elſewhere, at the diſcretion of the 


feoffees. Bid. 


4. Bridges, &e.\ 80, if 4 . air of bridges, : 
1 We churches, edel and pct I © 6% 
And ſuch gift will be good, tho”. another be bound by covenant 
or preſcription to repair. 

If the gift be for the repairing of a common pond or — | 
place. Duke, 135. 


Fer lights to direct ſhips to the haven. Did. 


(N: 5.) Orphans.].. 35 if a gift be for W and olucai 
of orphans. Duke, 135. | | 

Or, of a baſtard; 2 he has no parent. Did. | 

So, if it be for horſes to inſtruct orphans, who bold in 2 
to ride. Duke, 13. 

And a woman continues an orphan, tho' married, til age of con- 
ſent. Dule, 133. 
But a ſervant or apprentice is no * for his ads ie Þ fr 
parentis. Did. 


„5 N 6.) Heuſe of correfion:], So, if a gift be for the a rei, _ 
| or maintenance of a. houſe q correction. 1 Co. 26. a Wo 
Gr, for building a houſe of cotrection. Dube, 136. 3 


01 20 Treis, So, if a gift be for the marriage « jo 


maids. 1 Co. 26 Cre. Car. 525. 
amg dinner or apparel for them. Duale, 136. 


75 * N , for a wed ng 
nd it ſhall be allowed to ſuch as are poor, tho they have wal 


E Bid. 
But not to thoſe . 1 parents or leg cies. "Bi 
Or, marry againſt their parents conſent. Bid. n 
8 are incontinent. 
8, 1 proviſion for a wedding-ting ; a poor ln will not * 
| gpod ule; e oy Ian s Bid. N) 


4 4 
4 *. 
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8.) Dec tradeſmen.) Bo, if 2 bs for the deren ct 
eh, ente ge and ns 2 Dula, 13 4 
As, if they become decayed | negligence, fits, fraud & ferns, : 
Sc. Did. 5 
Bankrupts in ne after ſubmiſſion to the laws, Bid: PM | 
But the- ſtatute does not extend to eee ſet up above 525 | 
years. Thigh © % 
Nor, to bankrupts ho abſcond. Bid. P34} 4.54 ee 80 
Or, perſons 1 in decay by emu, Sc. Bid. ot MN 


NN 9.) Priſeners and captives.] So, if it be for relief or redemption 
of priſoners or captives _ Cro. Car. 525. : 
As Chriſtians captive to the Turks. \ Duke, - 136. e 
Perſons in execution, or upon præmunire. Pil. 
But the ſtatute does not extend to "Res cuptive fo 2 cure, | 
rince in war. Bid. 
To perſons in priſon for contempt. Bid. 


Nor, to the wife or iſſue of a priſoner. Dale, 137. ie 5 


(N 10.) Aid of poor inhabitants, &c.] So, if à gift be 92 the ad 
and eaſe of poor inhabitants, in payment of fifteenths, ſetting ou 


boldiers, or other taxes. 1 Co. 26. a. 
So, if jt be to make hue and ery, watch and ward, &c, pu, 


13. 


Other charities not ſuperflitions.] But che ſtatute toes not extend 


to a pift for diſcharge of ſubſidies ; for they are not paid by the pours 
Dute, 137. 4 
Nor, for diſcharging fines for Ga robbery, Sc. Bid. | 
So, if a gift be for the proviſion of a preacher, Cc. it will bs a. 
charitable uſe within the equity of the ature. R. Peoph. 139. Duke, | 
32. 109. 
So, a gift for the maintenance of a chaplain or prieſt for divius 
ſervice will be a charitable uſe, and in the direction of Chancery, tho 


not within the power of the commiſſioners. Dreke, 109; 2 Lev. en 


90, a gift for a lecture or ſermon. 2 Ca. Ch. 18. | 
For ſixty ejected miniſters. R. per Commiſſioners mw and Are | 


Conti. reverſed, I Ver. 249, 250, 2 Ver. 105. 


(N 11.) What ſhall be a good Ame: to a Charitable Uſe... 


_ If lands or goods are given, limited, appointed, or aſſigned to a 
charitable uſe, it is ſufficjent, tho? it be not purſuant, in all reſpects, 
to the direction of the law; as, if the gift be to perſons not capable 
by law to take; as, if land be deviſed to the churchwardens of D., 


tho they cannot take lands. Duke, 115. 139. Vide Chancery, 


{2N 2.) 


Or, to the pariſhioners of D. or the pariſh of D. Duke, 139, 340. 


Or, parſon and churchwardens to ſell. Duke, 8 1. 
f Or, parſon and his ſucceſſors, tho? he is no corporation. Duke, 
39- 
8e, if it be to the of an hoſpi tho” the are not incore 
2 2 81. * | pit, 7 
„if Jol. per annum be en or a ſermon in 4. without a 
$0 chem. K. 2-Ca. Ch. 18. 1 yng 
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So, if it be to a corparation, which is miſnamed. R. Ca. Ch. 267, 
Or, to a corporation to the uſe of another; tho? a corporation can- 
not be ſeiſed to an uſe. Duke, 81. 13. | 

To an idiot, feme-covert, bankrupt, recuſant, &c. Duke, 138. 

To ſuch charitable uſes as he had by writing directed, and no ſuch writ. 
ing is found, it will be a good appointment, and the king may direct. 
the application upon a bill in equity. R. 1 Ver. 225. 


So, if he giyes the ſurplus of his eſtate for the good of poor people for 
ever, without ſaying whom. 1 Ver. 225: MR 5 
So, if a gift or appointment be made to a charitable uſe by an im- 
proper conveyance; as, if land was deviſed before the /, 32 & 34 H. 8. 
tho not deviſable by cuſtom. Per tuo F. Mo. 889. 1 
If a rent be reſerved to A. for the uſe of the poor, tho' A. is a 
ſtranger. Duke, 140. 


If a copyhald be given to the uſe of the poor, &'c. tho! there is na 


ſurrender. R. Mo. 890. Ray. 249. 2 Ver. 454. ä 
If a deviſe was by a feme-covert, of goods, which ſhe has as ad- 


miniſtratrix; for an adminiſtrator had the goods to diſpoſe in pios uſus. 


R. Mo. 882. 2 Fer. 454. | | | 
80, if by voluntary agreement between mariners 4d. a month be 


allowed out of their wages for maimed mariners, it will be a good li- 


mitation within the ſtatute. R. Mo. 889. ö | | 
If a term be deviſed to A. for life, remainder to charitable uſes, 
tho? there can be no remainder of a term. Duke, 140. | 


If a deviſe be by tenant in tail before a recovery ſuffered. Ray. 


249-- R. 2 Ver. 453. Vide Chancery, (2 N 2.—45 2.) 5 
90, it will be good againſt him in remainder. R. in Chanc. inter 
Burdet and Inhab. of White-Chapel, 2 Ver. 155. „„ 
- Bo, if a woman ſettles land with a power of revocation, and gives 
jnſtructions in writing for a ſettlement to charitable uſes, but dies be- 
2 5 ſettlement, it ſhall be a good appointment, tho no revocation, 
A. Ca. 138. „ 
, © Buta Afpoſition to a charitable uſe by him, who has not ability to 
grant, ſhall not be decreed; as, by an idiot, lunatic, &c. Duke, 114. 
By an infant, feme-covert, &c. 3 Ch. R. 152. Duke, 138, 
By a bankrupt. Duke, 138. - 
So, if a daughter gives lands to a charitable uſe, which ſhe has by 
deſcent, if there was no truſt in her father ſo to diſpoſe, an after- born 
on may avoid it. Duke, 138. | 


So, a deviſe to a charitable uſe by a tenant in capite will be void for 


a third part. R. Ray. 249. R. Cro. Car. 5 25. Count. 2 Ver. 454. 


Sc, a deviſe by a nuncupative will will be void; for the ff. 29 Car. 


has repealed the f. 43 El. 4. pro tanto. R. 1 Sal. 162. Eg. Ca. 44 


Tho' made before the ff. 29 Car. 2. if the teſtator died after. 


.1 Sal. 163. mb. 3 Cb. R. 153. 


So, a deviſe by a will, not executed in the preſence of three wit- 
peſles, ſince the /, 29 Car. 2. will be void, tho? it be to charitable 


uſes. R. 2 Ver. 598. „ 
Cxhere muſt be a will duly executed to create à charitable uſe, and 
Chancery will not ſet up a truſt for a charity without a declaration in 
vriting ;, for charitable uſes are within both the clauſes of the ſtatute 
of frauds, the clauſe of deviſes, and the clauſe of declarations of truſt. 
Addington v. Cann, T. 1744, 3 Athyns, 141.]J : 80, 


the ju 


> 
* 


„ · 20 oo 
| So, a deviſe that land ſhall be ſold for payment of legacies, the re- 
Gdue to charitable uſes, is not a diſpoſition of the land itſelf. R. 
Cro. Car. 5 26. ; 14: 5 . 
So, a deviſe with remainder to charitable uſes, with intent to ereate 
2 perpetuity, ſhall not be decreed. 1 Ver. 161, 162. wi, | 


(N 12.) How expounded.) A gift or appointment to a charitable 
uſe ſhall be liberally expounded ; and therefore, where land of ſuch a 
value is deviſed, the whole ſhall be employed, tho' the value is im- 
proved. Vide Chancery, (2N 1, dec.) + 1 os 
If a manor is charged with 1000. to put out apprentices in ſuch 
pariſh as his executors ſhall appoint, tho' the 1000/7. is paid to the 
executor of the donor, the manor is not diſcharged till it is veſted in 


| truſtees for the intended charity. R. Ch. R. 187. 


If there be a deviſe of the whole profits of an eſtate to charities, 
the charities, ſhall have the increaſed rents. Ambler, 190ũ.ꝶ _ 
{If there be a deviſe to pay debts and annuities, to build a houſe. 
for ſix poor people, and to pay them 25. 6d. a-week each, after debts 
paid; if there be a ſaving and increaſe of rents, they ſhall go to the 
charity. Id. 201.] . | | "MY 
[A deviſe to eſtabliſh a Fe/uba to inſtruct in the Jewiſh religion, 


vas held not to be ſupportable in that mode, but good as a charity, 


10 be diſpoſed of by the crown. Bid. 228.] | 
| [If a legacy be given to the poor inhabitants of Sf. Leonard, Shore- 
ditch, it ſhall go to the poor not receiving alms. Id. 422.) = 

[If a legacy be given to the poor, and it appear that the teſtator 
was a French refugee, the court will direct it'to be given to poor re- 

[A deviſe being given in augmentation of the charitable collection 
for poor diſſenting miniſters living in any counties in England, and it 
being proved that there were three diſtinct ſocieties of diflenters it 
was held that the d2viſe was good, and ſhould go to the poor miniſters 
of each, Id. 524.] | . ; | 

{If there be a deviſe of a reſidue in truſt for charitable uſes, with- 
out ſpccifying any, the bequeſt is good, and the crown may appoint | 
the uſes. Id. 712.] | 0 . | | 


(N 13.) By avhom the gþpointment may be.] Every one having ability 


o make a grant or deviſe, may appoint te charitable uſes. Vid 


ante, (N 11.) 5 

80, where an inteſtate had bona notabilia, after adminiſtration 
granted and an inventory exhibited, upon citation of the adminiſtrator, 
the judge of the eccleſiaſtical court might direct a particular ſum, 
according to the circumſtances of the eſtate, to ſuch charitable uſes 
in particular as he pleaſed. 4 1ſt. 336. 


And this- was to be done by public act of the court without fee, 


and then the adminiſtrator was bound to do it. Did. | 


[(N 13.) How appointed.) 
[By ft. 9 Geo. 2. c. 36. after June 24th, 1736, no appointment ſhall 
he made of any manors, lands, tenements, rents, advowſons, or 
«ther hexeditaments, corporeal or incorporeal, nor of any ſum of 
Ss - i _ 
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W | 
money, goods, chattels, ſtocks in the public funds, fecuridies for 
money, or any other perſonal eſtate whatever,” ti be laid out in the 
urchaſe of any lands, tenements, or hereditaments, to any perſon, 
body politic, or corporate, or otherwiſe in truſt, or for the benefit of 
any charitable uſes whatever; unleſs in the caſe. of lands, Sc. and 
rſonal eſtate, (except ſtock in the public funds,) fuch appointment 
be by deed indented, ſealed, and delivered in the preſence of two or 
more creditable witnefſes, 12 calendar months at leaſt before the 
death of the donor or grantor, (including the days of the execution 
and death,) and inrolled in Chancery within fix months next after the 
execution; and in the caſe of ſtocks, unleſs the transfer be made in 
the public books fix calendar months at leaft before the death of the 
donor or grantor (including the days of transfer and death); and un- 
leſs ſuch appointment be made to take effect in poſſeſſion for the 
charitable uſe intended, immediately from the making thereof, with- 
out any power of revocation, reſervation, truſt, condition, limitation, 
clauſe, or agreement whatever, for the benefit of the grantor or of 
any claiming under him. S. 1) EF | ON 
_ [Any grant, Sc. made in any other way to be abſolutely void, 
? PFhis not to extend to prejudice any college in either of the 
two univerſities, nor the colleges of Eton, Winchefter, or Weſtminſter, 
provided that no college ſhall hold more advowſons than ſhall be equal 
to a moiety of their fellows in number. S. 4 C5. ]) | 
[If a man by will give 5007. out of his perſonal eſtate to truſtees in 
truſt to lay out part in building a ſchool-houſe, and fchool-maiter's 
houſe, and direct that the purchaſe of the ground and the expence of 
building ſhall not exceed 290/., and that the remaining 3001. be laid 
out in and or real ſecurity for the maſter's maintenance, the laſt is 
void by this ſtatute, and ground may not be purchaſed with the 200%; 
but if the pariſh have lands, it may be laid out in building on them. 
3 Athyns, 806. 2 Veſey, 547.] 3 . 8 
Ilf a man give a legacy to his executors, and then deviſe a copyhold 
to A. he paying the executors 1000/., and give the reſidue of his eſtate 
to a charity, this 10007. is a charge on the real eſtate, and the deviſe 
of it void by the ſtatute. 1 Veſey, 108.) LO. 1 80 
If a man give his real eſtate to truſtees to ſell, and with the pro- 
duce and his perſonal eſtate to pay debts and legacies, - and (inter alia) 
to purchaſe freehold land for a fund for an. annuity to preach a ſermon 
and to keep a tomb-ſtone in repair, it is within this ſtatute and void. 


1 Veſey, 320.] | : | | 
Ulf mortgagee in poſſeſſion under Habere facias deviſe all money due 
on the mortgage to a charity, tho? the heir at law of mortgagor inſiſts 
o redeem, it is within this ſtatute. 2 Yeſey, 44.) „„ 
But if by his will, before the ſtatute, he had deviſed lands to truſtees 

for a chaxity, and by codicil made after the act, deviſed the ſame and 
other lands, to the ſame and other truſtees, and under the ſame truſts; 
and made alterations in other parts of his will, and confirmed the 
reſt, 980 lands deviſed by the will are not within the ſtatute. 1 77% 
| Lane if a man deviſe the reſidue of his real and perſonal eſtate to 
A. for life, c. and then to truſtees to erecꝭ an hofpital; 28, to * 


15 


. 
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ſtate it is void, but not as to the perſonal, tho” he had mortgages 3 
and to eres means to nd as well as to build. 2 Veſey, 182:] 


lf a teſtatrix bequeath a ſum of money to be laid out under the 
direction of the miniſter and churchwardens for the purpoſe of erecting 


a free-ſchool within the pariſh, it is void, tho there be a piece of 


waſte land in the pariſh on which an old building ſtands, which has 
formerly been a free-ſchool. Ambler, 75 L.] 0 57 


[Teſtator gave all his real and perſonal eſtate in truſt, that a com- : 


modious is proper houſe ſhould be taken on leaſe, at ſuch 'yearly 
rent as ſhould be agreed on, or otherwiſe, as the truſtees ſhould think 
fit, as a ſchool; and that the children and grand-children of ſome of 
his relations ſhould be placed there from the age of 7 to 14, then to 


be put out apprentices; alſo, that ſuch other children as the truſtees | , 
ft ſhould be placed at the ſame ſchool; and he directed 


ſhould think | 
an inſcription, viſitation, &c. This truſt held void under the act at 
to the general purpoſe of a permanent charity; but good as to the 

articular bounty to the relations to the extent of children and grand- 


children of ſuch of the ſtocks ſpecified, as were in being at the teſtator's 
death; and while the ſchool was kept open for them, that other chil- 


dren might be educated there. Blandford v. T Backerell, 2 V. ef. jun. 
11 e ſtat. meant to prevent the adding to land c in morttioin. 
eCheridble bequeſt of malls due on mortgage void. 2Pef. nk 
ian, between che fat. of Mortmain ind the 12 V. 3. Co 4. 


concerning Roman Catholics : the former has the words « charge, or 


incumbrance, which are not in the latter. Bid. 283.] | 

IA. deviſed to B. preacher of the meeting-houſe of C. for life, on 
condition that he ſhould convey the premiſes to truſtees, to take place 
after B. s death, for the uſe and ſupport of the preaching of the word 
of God at the meeting-houſe for ever, and in caſe the preaching there 
ſhould be diſcontinued, then over to a charity-ſchool : it was holden 


that B. took an eſtate for life, tho' the deviſe over was void under the 


ſtatute. Doe y. Aldridge, B. R. E. 31 Geo. 3. 4 T. R. 264] 
(N I 4.) J uriſdiction for Charitable Uſes. 


(N 14.) By commiſſion.) How relief ſhall be in Chancery for charitable | 


uſes, vide in Chancery, (2 N 1, Sc.) 


[The court, on an information of Atorney-General, may direct the 


dlection of a maſter of a free-ſchool of royal foundation, and this is 
not interfering with the viſitatorial power. Attorney-General v. Shrewſ- 
bury, P. 1726, Bunb. 215. ] - N . : 

by the fl. 2 H. 5. 1. the ordinary ſhall inquire of and reform the 
government of hoſpitals of the king's foundation by commiſſion, and 
return the inquifition taken thereon into Chancery, and other hoſpitals 


ex cio. . h 
1 the /f. 39 El. 9. commiſſions might be awarded to inquire f 


lands or goods given to hoſpitals or charitable uſes, c. But this is 
ere 
By the fi. 43 El. 4. lord chancellor, &c. may award commiſſions 


four 


o the biſhop of the dioceſe, his chancellor, and others, c. or any 


. * 4 "8 


1 2 


AS 


+ Wes * £ 
fs. 2 * - — 1 * 1 
© 8 ol N 
. q * 
1 5 + 3 , 
- k ; j f 
& by 
. . ” 6.4 1 fe 
| ; 8 E 8 a yi 
. * — 
X < 4 * 
45 3 * * 
* 


four of them, to inquire by the oaths of 12 men, or other lawful 
means, of all gifts, c. to the charitable uſes there ſpecified, and 
of all abuſes, miſemployments, c. of lands, goods, Wc. giren to 
the ſaid charities ; and after inquiry, c. calling the parties intereſted, 
to ſet down ſuch decrees, c. that the lands, goods, &c, may be 
duly employed for the charitable uſes for which given. 

And all decrees, Ec. ſhall be certified into Chancery, under the 
feals of the commiſſioners in the time limited by the commiſſion ; and 
thall ſtand good till altered by the lord chancellor on complaint by 
party grieved. 1 . 
© So, the king himſelf may name commiſſioners, or ſign the com- 
miſſion, as well as the chancellor. Duke, 144. 5 | 

Or, commiſſioners of the great ſeal. Gont. per Mo. Duke, 144. 
The commiſſion muſt be under the great ſeal. Duke, 144 
And conform to the words of the ſtatute. Duke, 146. 

. Tt. muſt be awarded to the county where the land lies. Dale, 14;, 
Or, where goods are to be employed. Duke, 149. i 
If land in one county is given in charitable uſes in another, there 
muſt be ſeveral commiſſions to both counties. Duke, 145. 148, 149. 

| So, if the land lies in ſeveral counties. Duke, 145. 148. | 

Or, the rent iſſues out of land in ſeveral counties. Duke, 145. 148. 
30, if the lands or goods are in a county palatine and the employ- 
ment out of it, or vice verſa, there muſt be commiſſions under both 


ſeals. Duke, 145. | 


N;.) bo may be commiſſioners.) There muſt be five commiſſpn- 
ers at leaſt. Duke, 146. EE 5 1 
And the biſhop of the dioceſe, if he is in ee, muſt be a commiſſion- 
er, atherwiſe it will be void. R. per four J. Duke, 63. 
But a biſhop elect need nat be named a commiſſioner, if he be not 
' conſecrated. Duke, 145. Mg 
Nor, a ſuffragan. Duke, 147. i | 
Nor, a conſecrated biſhop, if he is concerned in intereſt ; as, if 
oods of an inteſtate, given to charitable uſes, are in his hands as or- 
dinary till adminiſtration granted, Duke, 145, 146. 
So, if the biſhop is named, the other commiſſioners may act with- 


out him. Duke, 63. 117. 145. = . 
So, any one of good fame may be a commiſſioner. Duke, 11). 
145. | | 8 
85 an alien friend may be a commiſſioner. Dule, 145. | 
So, a perſon indicted for a petty miſdemeanor z as, a riot, &. 
Duke, 145. 125 | 
Outlawed, if the outlawry be reverſed; for that diſaſſirms the out- 
lawry. Duke, 146. | | | 
Citizen or burgeſs, tho the charitable uſe is for the benefit of the 
city or borough. Duke, 147. - 58 
But by the „. 43 El. 4. commiſſioners ought to be of good and 
ſound „eee, ; and therefore a perſon, convicted of treaſon, felony, 
or miſpriſion, cannot be a commiſſioner. 3 | 
Nor, ane convicted for coinage, barretry, ſimony, &c. Duke, 145. 
Or, for acquitting of a felon, againſt evidence, when he was 3 
juror. Duke, 145, LEY Nor, 


V 


n 370 
: : 
% * do * — 
1 85 F 8. 1 
7 by > £ — 
A . 


miſſion, tho afterwards pardoned or abſolved. Duke, 146. 


Nor, an infant at the time of the commiſſion; tho he afterwards 
comes to full age. Duke, 146. N : wet eto ot 
So, a perſon intereſted cannot be a commiſſioner; as, an executor 


or adminiſtrator of the goods given. Duke, 146. 


Or, any one who claims the reverſion or remainder of the: lands - 


given. Duke, 146. M$: 
Nor, a member of a particular corporation, to whom the charity 


is givenz as, one of the mercers company, Sc. where the gift is to 


ſuch company. Duke, 147. 


N 16.) What inguiſition ſhall be good. As ta a gift to a charitable 


uſe.) So, commiſſioners may make inquiry by all lawful means of 
Al gifts, Sc. | 


And therefore inquiry, by examination of witneſſes, rentals, ac« 


counts, prior inquiſitions, as well as by jury, will be good. Duke, 
150. | ä | El ? 
0, by the commiſſioners' own knowledge. Duke, 150. NO, 

And an inſcription upon the tomb of the donor of a charitable uſe 
is ſufficient. n 


And by ſuch means they may ſupply a defect in the finding of the 
jury in the circumſtances of the gift; as, that a gift for poor tradeſ- 


men was for ſuch ſort of tradeſmen. Duke, 150. 
That the miſemployment found was for ſo long time. Bid. 


And it is ſufficient if 12 jurors agree, tho' 16 are impanelled, - 


beg | oy | 

So, an inquiſition will be good, tho? it does not find all the circum- 
ſtances of the gift, if the ſubſtance be found; as, if the gift be found 
quibuſdam ignotis, or per quendam ignot. Duke, 149. 


So, if it finds a gift varient in circumſtances from the truth; as, if 


it be found to be made by fine, feoffment, &c. when it was by will, 
or other conveyance. Due, 149. | | 


So, it is ſufficient if the inquiſition finds the general uſe, tho' it 
varies from the particular; as, if it finds a gift for books for poor 


ſcholars, when it was for gowns for them; for the gift for poor 
ſcholars is the general uſe. Did. | 4:0 


oh for ſtones for the highway, where the gift was for gravel. 
id, 


Or, finds a gift for poor ſcholars generally, where it was for two 
poor ſcholars in the ,univerſity. Jbid. 


Or, a gift for ſueh an uſe, where it was for ſuch and other uſes, 


i is ſufficient for ſo much. Bid. 


(N 17. What ut. ] But the enim muſt be taken within che 


county where the land lies. Duke, 119, 120. 148, 149. ö 
Or, where the commiſſianers have authority. Duke, 148. 


Ik the land lies in ſeveral counties, there muſt be inquiſitions taken 
in all. Bid. 1 : 


Or, if the commiſſion goes only to one, /an inquiſition may be | 


taken afterwards upon another commiſſion in the other. Bid. 
So, the commiſſioners cannot inquire by the oath of the party him- 
ſe 0 Duke, 150. VVV ; 5 5 25 0 


+ Or 
_ L 
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Vor, one outlawed or excommunicated at che time of che coin 


VSEs. 


Or, by illegal evidences as, 4 deed cancelled, « record reverſe 

4 / Oe. Duke, 150. . 
Ef . _ $0, aw inquiſition muſt find the gift, and alſo the abuſe, otherwiſe 
0 it will be imperfect. Duke, 149. | 
It muſt find the general uſe truly, otherwiſe it is void ; as, if it 

finds a gift-for poor ſcholars, where it was for ſoldiers. 2 | 

Or, a gift for a highway, wank was for poor virgins. Did. 


N 18.) As to e So, by the ff. 43 El. 4. commiſſion- 
ers may inquire of all abuſes, breaches of truſt, negligences, miſ. 
employments, not employing, concealing defrauding, miſconverting, 

or miſgoverning of any lands, goods, Oc. 8 to any charitable 
uſes before rehearſeeu. 
"2 And therefore, every miſemplo ent, or r miſgovernment, and every 
neglect of employing, or the defrauding of the charity, is inquirable, 
Duke, tag | 

If the truſtee leaſes at an undervalue. R. 2 Ver. 414, 415. 

So, if a man to whom land is deviſed for a charitable uſe by cia 
with the heir waives the deviſe, it is a fraud inquirable. Duke, 150. 

So, if the heir refuſes a legacy for diſcharging a mortgage that the 
land may be ſettled. Bid. 

If a huſband by covin diſagrees to a gift to his wife. Bid. 
If the feoffee to a charitable uſe aliens in mortmain, and ee 
purchaſes the land of the king. Bid. | 

If the grantee of a rent for a charitable uſe by covin with the terre- 
tenant grants the rent to him. Duke, 153. 


(N 19.) What -caſes « are excempt rom the inquiry.] But, by the f, 
43 El. 4. it is provided, that the ſaid act extend not to lands, goods, 
c. given to a college, hall, or houſe of learning, in the univerſities 
of Oxford or Cambridge, the colleges of Eaton, Weſtminſter, or inch 
ter, or any cathedral or collegiate church. 

So, if a gift be to the univerſity itſelf, it will be exempt. Duts, 
171. 
So, by a proviſo i in the ſame ſtatute, it does not extend to lands 

c. given to or in any city or town corporate, where a ſpecial govei- 
nor is appointed to direct the diſpoſal. 
Nor, to any college, hoſpital, or free-ſchool, da has a ſpecial 

_ viſitor, governors, or overſeers appointed by the founder. 

And this proviſo extends to the company of mercers, grocers, &. 
x in London. Duke, 171. 
- 'Fo a gift made to a N to be eniployed 1 in another corps 
ration. Dute, 172. 
Or, to be employed by che mayor in the ſame corporation. B.- 
: 'Toa gift to an hoſpital i in reputation, which has a governor ; 
to the * knights of Windſor ; for the dean and canons of Windſe 
are their governors appointed by the founder. Bid. 
But the proviſo does not extend to a gift to a corporation not in 1 
at the time of the act Duke, 171. 
: Of, to a gift made ſince the act to a corporation which was then 
in e Bid. 
wo to goods-giren to a _— for the ſtatute ſpeaks only 
of RO and tenementz. Ibid. Not 


n 46k 


Nor, to land 8 member of a corporation, c. and not n 
to the corporation. Duke, 172. 

Or, a gift to a corporation, which i is not to-be employed there, or 
in another corporation. Did. 


[If lands are given to truſtees, goveraors of a college, hoſpital, o. or 


ſchool, for the uſe of it, and a ſpecial viſitor is appointed, or one 
operation, of law, the commiſſion ſhall not interpoſe; but, if the lands 
are given to ſuch governors on a collateral charity, (as to mend roads, ) 

it may. Attorney-General v. Harrow School, T. 1754, 2 Veſey, 551]. 
Or; when the governors, &c. of the corporation have no power to 
enforce the employment to the charity; as, if the gift is to a college 


D.; for the viſitor, Sc. cannot compel the parſon to make difiibutions 
Dute, 172. 


whole. Duke, 172. 

So, by a proviſo in the ſame ſtatute, no perſon, who purchaſed 
for valuable conſideration without fraud, and without notice of the 
charitable uſe, ſhall be impeached, Sc. | 


notice; as, for money paid, plate given, W's. Duke, 177. 
Land, rent, leaſe, ward, or title to land conveyed, c. TIhjd. 
80, if a debt, Cc. is releaſed, Sc.; for it is a valuable conſideration, 

Did. ä 
If rent, or a ſine, is paid upon a leaſe made. 183d. 

But it is no valuable conſideration, if a man gives for the purchaſe 

things of pleaſure, tho' valuable; as, jewels, &c. Did. 

A mere poſſibility in land, c. 1bid. 
| Money only to part of the value. Ilid. 
So, if the conſideration is mixt; as, for money and affeQtion. Bid. 
In conſideration of money and marriage. Mb c 153 
So, if the conſideration is executory. Duke, 1 78. 

taughters. Duke, 177, 178. 


80, a leaſe to the full rent is not a deed upon A valuable oonſider- 
ation, Dule, 178. 


conſideration in the deed, c. Bid. 
So, if a gift be to the poor, &c. gen 

particular place, the commiſſioners 

muſt ſettled in Chancery. Per Finch, 2 Lev. 168. 


enerally, without mention of any 


. (Nas) fe by the commiſſi honers. Who [ball be ſummoned — — 
e commiſſioners, before a decree made by them, ought to 


al perſons concerned in intereſt, Duke, 117. 151. 
565 what commiſſioners it foall be made.] The decree uſt 


uch commiſſioners as were preſent when the inquiſition 
va key, Dale, 154. Cont. Duke, 68. 118. 


. 


to pay 200. to the parſon of D. to be diſtributed amongſt the poor of 


So, if the governor, &c. has no power to enforce the emp Ke 
of the whole, but only part of the charity, it will be exempt for the 


And therefore, the commiſſioners have no authority to make 2 
decree againſt a purchaſer for valuable conſideration without fraud or 


Or, for payment of debts of the vendor, or portions bor be 


And the commiſſioners are not to be ſatisfied by the mention of the | 


ave no authority therein, but it 


WEI How the decree Jall be made. The decree muſt direct the 
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donor; and therefore, if ſome of the lands are given for the repair of 
the church, others for the relief of the poor, c. the profits cannot 
be eg promiſcuouſly ; but the rents of each eſtate ſhall be ap- 
plied to th 
Per Mo. Duke, 158. Vide Chanc 
If the gift was to perſons of fach 
profeſſion, the decree muſt be conformable to it. Per 
- I 5 8. X : N | b 
If the gift fixes the number of perſons who are to take; the decree 
muſt not alter it. Per Mo. Duke, 157. 5 
If it appropriates it to a pariſh, priſon, ſchool, Oc. the decree 
cannot vary it. Per Mo. Duke, 158. 8 | | 
Or, to a particular purpoſe ; as, for diet, apparel, houſe of cor 
- tection, eaſe of fifteenths, Cc. the decree cannot direct it for other 
purpoſes. Per Mo. Duke, 158. 160. | | 5 
Tho' the land be increaſed to a greater value: R. 11 Car, 
4.4 Duke, 68. | ; | ** ä 


(2N4) * 


, 


(N 23.) Who are bound by the decree.] All fhiall be bound by the | 


| commiſſioners? decree whom the donor by his act or conveyance could 


bind ; as, he who claims title under the donor by defcent Per Mo. 


Duke, 160. R. Ch. Ca. 267. Bd 
But perſons who claim paramount the gift or deviſe to the charity, 
ate not bound by the decree. R. Ch. Ca. 267. 3 


(N 24.) It muſt be certified to Chancery. ] Every decree by com- 
tniſſioners muſt be certified to the Chancery. Per. Mo. Duke, 164. 


(N 25.) Exceptions to the decree.] The party grieved by the decree 
may take exceptions to it before the chancellor. 1 Ver. 42. bo 
th bo, after exceptions by a leflee over-tuled, his leſſor may take ex- 
ceptions to it. 2 Ver. 507. | | 40 


© $0, after a deeree twice confirmed, upon a rehearing an iſſue may 


be directed to try the fact. 2 Ver. go7. 
(N 26.) Chancery muy confirms and mate execution.) If a decree by 


commiſſioners be certified, and there is no exception by the part 


aggrieved within a reaſonable time, he ſtiall be concluded thereby 
without more. Ch. Ca. 194. 

If exception be taken and diſallowed, the decree ſhall be confirmed. 

After confirmation the chancellor may award execution in w 
manner he pleaſes. Per Mo. Duke, 166. 5 

The moſt uſual courſe is, to make a writ of execution upon the 
ſtatute, and afterwards an attachment, and then he ſhall be impriſon- 
ed till performance. id. 5 3 e 

Or, he may award an elegit or fieri faciat. Did. | 

So, if the 3 3 988 of the land or goods to 
another, he to whom decreed, may take or enter without a wnit of 
execution. Per Mo. Duke, 164. ” eG 

If it decrees a leaſe to be void, he in reverſion may enter. Bid. 
If it decrees a deed, Oc. to be delivered, it may be delivered with- 
out a writ of execution. Did. een eee gf 


/ 


ment of the goods or lands according to the intent of the. 


particular uſe for Which it was given. R. 1 Per. 43. 
, 
ch ſex, nation, trade, quality, or 
Nx ] 1 


2 22 


0 


Per Mo. Duke, 164- EN 


' (N 27.) Or enlarge or annul it.] But, if the decree appears to be 
out of the power of the commiſſioners, contrary to the ſtatute or com- 
mon law, or eccleſiaſtical law, or intent of the donor, the chancellor 
may annul it. Per Ma. Duke, 164. Eg. Ca. 65. Hg 

So, upon a ſuggeſtion, without bill it may be annulled if made 


without authority; as, if the precept was only by three commiſſion- 


ers, or there was no inquiſition. Per Mo. Duke, 163, 164. 
So, if the exception taken be allowed, it ſhall be annulldd. 
But, if the decree is only voidable, it ſhall not be annulled without 


; bill. Per Mo. Duke, 163. | 


As, if the party was not ſummoned, or a legal challenge diſallow- 
ed, Cc. Ibid. „ . | 5 5 
So, if a ſuggeſtion is made, it muſt be proved immediately, other- 
wiſe execution ſhall not be ſtayed. Per Mo. Duke, 165. | 
So, execution ſhall not be ſtayed, if the matter ſuggeſted is only ir- 
ularity; as, diſproportion in allowances, Per Mo. Dube, 163. 
So, it ſhall not be annulled for matter ariſing after the decree ;z as, 


i aſſets fail after a decree againſt an executor or adminiſtrator z for 
it was his default it was not performed before. R. Mo. 823. 


So, if the commiſſioners by decree direct payment of 85 /., the 
chancellor may increaſe it to 170/. R. 5 Car. Duke, 32. | 
If commiſhoners are deſignedly vexatious, Chancery may puniſh 
them; but otherwiſe they pay no coſts. Eg. Ca. 65. . 
The decree by Chancery ſhall be final, and no appeal lies to parlia- 
ment. 2 Ver. 118. | | 
Nor, ſhall there be a rehearing upon it. Semb. 2 Ver. 118. | 
Bat Chancery, after a decree which takes away a truſt from a cor- 
poration for not paying 4000 J. to a charity, may, upon payment, 
reveſt the truſt in them, tho' the former decree was ſigned, inrolled, 


| exemplified, and the conveyance to other truſtees executed. Dub: 


. = 


Vide more concerning Uſes in Chancery, (2 N * Oc. —Remitier, 


(C6) | 


USURPATION. 
— of a Church. 
Vide Eſzliſe, (H. 14, 15.) 


by the Pope. 
Vide Popery, (A 1, &e—B 1, De.) 


—_ "O80 n vo 
(A) Uſury, what ſhall be. 


1 SURY was an offence by the common law, and upon con- 
viction the uſurer forfeited his goods to the king, and his lands 
to the lord of the fee. 2 Rol. 800. 3 Inft. 151, 152. N 
If it was ſuch uſury as the Jews took, viz. gol. per centum per 
annum. | Ez „ 
By f. 37 H. 8. 9. (by which all former ſtatutes againſt uſury are 
repealed) no perſon by way of corrupt bargain, loan, c. or other 
mean, ſhall take for forbearance of 100/. or other thing due for 
wares, &c. for one whole year above 10 J. per centum, and ſo pro 
rata, Ke. BY | Es pes | ; 
And no perſon, who takes a mortgage of any lands, Sc. on con- 
dition, for payment of money, c. ſhall have or take in luere, or out 
of the profits of ſuch lands, above 10/. per cent. for a year, and fo 
after that rate, &c. 3 | X 
By the ,. 13 El. 8. (by which 5 & 6 Edo. 20. for repeal of the f. 
37 H. 8. 9. was repealed, and the ſame /. 37 H. 8. . was revived) all 
bonds, contracts, and aſſurances for payment of money upon uſury 
contrary to the ſaid /. 37 H. 8. g. ſhall be void. | | 
And the ſaid ſtatute now revived ſhall be conſtrued moſt ſtrongly for | 
the ſuppreſſing of uſury. „ 2 
By the ,. 21 F. 17. no perſon ſhall take above 8 J. per cent. and ſo 
pro rata, &c. | | © LOT 
And by the ff. 12 Car. 2. 13. no perſon upon any contract ſhall take 
directly or indirectly for loan of any money or wares, &c. above the 
value of 6/. for forbearance of 100/. for a year, and ſo after that rate, 
c.; nor, by the ,. 12 Ann. 16. above the value of 531, &c. © 
And by the . 21 Fa. 1). & 12 Car. 2 13. all bonds, contracts, 
und aſſurances, whereby ſhall be taken above ſuch rate, ſhall be void. _ 
So, by the ff. 12 Ann. 16. | | : 2 5 
And therefore, where a man gives a bond or other aſſurance ſot 
parc of an intereſt for money above the rate allowed by the ſta- 
\ tute, it will be void. | 4 ö 5 
Or, if the loan was of goods, or any other thing, and not mone), 
Mo. 398. . ; | FED 5 ; 
So, if upon an uſurious contract, he gives a mortgage for ſecurity 
of the principal only, and takes a bond for the intereſt, the mortgage 
as well as the bond ſhall be void. R. 2 Cre. 508. | 
So, if the allowance beyond the rate of the ſtatute be by a mean, 
and indirectly; as, if a man contracts to have 6/. per cent. and deducts 
the whole at firſt before the creditor has the money. D. 2 Cre. 26. | 
Mo. 644. : . „ 
If a country banker, diſcounting a bill, takes intereſt for the whole 
time it has to run, and inſtead of paying —_— for the bill gives 
notes payable in Londen three days er ſight, ſuch country banker 
is guilty of uſury. Matthews v. Griffiths, B. R. M. 34 Geo. 3. Peake's 
Ni. Pri. 200. Infra (B).] 1 
IA. indorſes a note for 200/., B. takes the note on advancing 197. 
three months before due, and at the end of the three months takes 
another note for 200/. on adyancing 3/. for other three months; * 


„ 


is uſury within F. 12 Ann. c. 16. Maſſa v. Dauling, M. 19 G. 2. 
Str. 1243. ] „ | FE”; 
So, 5 7 be upon a contingency whether he ſhall have above the 


allowance, or no intereſt, when there is not any hazard of the princi- 
pal; as, an agreement for payment of i ioo/. for wares within a 


month, or otherwiſe 120/. at the end of a year. X. Me. 397. 5 Ca 


70. a. 2 Cre. 508. 0: . 

[If A. upon a loan of money, ſtipulate to have half the profits on a 
refale of goods to be.purchaſed by the borrower, which profits exceed 
51. per cent. and As principal is not riſked, Qu. whether this con- 
tract be not uſurious? Cowp. 793. br ep 

Or, for payment of the principal, and 101. per centum ſo long as A. 
ſhall live. R. Ma. 398. R. 2 Cre. 508. n 

Or, for payment of 200. and to pay 100. for intereſt at the end of 
the year, if A. be then alive. R. Cro. El. 642. Mo. 398. 5 Co. 
055 to pay 300l. for 100. if any of his children be alive two or 


three years after, when he has many children then alive. Cro. El. 


41. R. 2 Cre. 253. 507- are BY 

So, tho' there be a ſmall riſk of the principal; as, if the agreement 
be for 100). to pay 4001. at the end of 10 years, if any of his five 
daughters are then living. Dub. Cro. El. 741. 


Or, upon a loan of 3000. to pay 221. in three months, and 300%. 


with 6d. per pound premium within ſix months, if A. is then living, 
who was then of the age of 38 years and in health. R. Carth. 68. 
R. 2 Rol. 47. i | 1 7 | 
Or, to — 38. per month for 7. after one month, if it be not then 
paid. Semb. Jom. 410. : 
So, where words are colourably added to avoid the ſtatute, which 
may be averted ; as, if the agreement be to pay for 1001. 20/. per ann, 
from Michaelmas next, if it be not repaid before Michaelmas, where 
it was agreed that it ſhould not be repaid before. 5 Co. 69. 5. 

For, if the ſubſtance of a contract be a borrowing and lending, 
a ſlight colourable contingency only, will not take it out of the 
Atatute. Comp. 770. | | | 

[There is no. contrivance whatever by which a man may cover 


Cowp. 796.] | 

Or, if for 160. he grants an annuity, with an intent to elude the 
ſtatute. Per Ch. Bar. Cro. El. 28. R. 2 Lev. 8. ; 
If upon an uſurious contract ſeveral ſecurities are given, one for 
mnteref?, and another for principal. 2 Cro. 508. | 

If a fenn· covert acts as a pawnbroker, and lends money upon an 
uſurious contract, and takes a bond for it to her ares the bond 
ſhall be avoided by pleading the ſtatute, tho“ the huſband is not 
chargeable for the uſury criminaliter. R. Skin. 348. 

the borrower of money give a bond for the principal and intereſt 

at tive 4 am. and covenant at the ſame time alſo to pay to the lender 
a certi ion of the profits of a trade carried on by him in part- 
nerſnip with another wth 
cannot recover on the bond, Morſe v. Wilſon, B. R. J. 31 Geo. 3. 


47. R. 373. 
| vor. Vi.“ Hh if 


uſury, by Ld. Mangfield, Ch. J. Feftons v. Brooke, B. R. E. 18 Geo. 3. 


L; 


on, it is an uſurious contract, and the obligee 


- 
- 
8 
2 

% 

5 PR 
s 
+> 
4 
K. 
Þ 
* 
. 
1 
98 
Il 
1 
* 


= * 
. $a... 
"WM 
i” x} 
"8 . 
* 15 
+ * k 
„ 
4 Ul 
: £1 
* o 


= an 


| (If there be an agreement to pay legal interefl, and a premium fe = 
paid down, over and above the 3 the — 5 — = 
and void. Doug. 235.] „ | | 
{But the penalty under the ſtatute of Ann. is not immediately in- 
curred, if the premium itſelf do not exceed legal intereſt, nor until 
more than legal intereſt be actually received. Bid. . 
[And therefore, an action may be brought for the penalty, tho' more 
than a year has elapſed ſince the payment of the premium, if it be not 
2 year ſince what has been paid exceeded legal intereſt, HBid.] 6 
lf, on a negociation, for a loan of money, the lender ſay, he 
cannot advance the money, but will furniſh goods which the other 
takes and ſells, if the ſecurity given be for a ſum of money made 
payable at a future day, greatly exceeding the value of the ghods 
und 5/. per cent. imergt, this is an uſurious loan, and the ſeeurity 
and contract are both void. Doug. 736. 8 


[By . 14 G. 3. c. 79. the lawful intereſt in Ireland, or the colo- 
nies, may be taken for money lent in Eagland on mortgages of land 


4 or goods in theſe countries, and the deeds executed in England are 
Fe good. The deeds muſt be regiſtered according to the laws of theſe | 
countries.] | | WD 


| 


FS: MW Or , ge PNG 


{But the intereſt is not to exceed 61. per cent. f. 2. . 
[This ſtatute relates ſolely to ſecurities on land in Freiland and the 
' colonies; and therefore, where A. contracted with B. for the ſale of 
an eſtate in the Vęſt Indies, and it was agreed that part of the pur- 
.Chaſe-money.ſhould remain ſecured by the bond of B. and C., and that 
bond was afterwards cancelled, and another executed in England by 
B. and D., reſerving G/. per cent. intereſt, in the ſame manner as the 
former one, ſuch contract was held uſurious. 3 Term Rep. 425.] 


z) What not. 


BUT a loan of 1000. upon a contract to pay the intereſt by half- 

D yearly payments, viz. a moiety at Michaelmas and the other 
thoiety at Lady-day, is not uſurious, tho' the advantage of the intereſt 
before the end of the year makes it above the rate allowed by the 
ſtatute; for, it is according to ſuch rate, and this is pro rata of the 
ſtatute. R. per three J. two cont. 2 Cro. 26. Tel. 30. Mo. 644. R. 
ro. Car. 283. Fen. 36. 5 „ 

[Where it is in the power of the Borrower of money to pay the 

principal within a limited time, without intereſt; on non-payment, 
the reſervation of a larger ſum than the ſtatute allows is no uſury. 
Cowp. 115.] | | ; 

T berefore, if a tradeſman ſell goods at three months credit, and 
ſtipulate, in caſe the money be unpaid, that the vendee hall allow 
him a halfpenny an ounce per month till he diſcharge the debt; this 
allowance, tho? above the legal rate of intereſt, yet being the uſage | 

in that trade, and the contract being a bond fide ſale, is not uſurious. 
Bid. 112.4] * | EY | 
_ [The loan of money produced by the ſale of ſtock, on an agree- 
ment that the borrower thall replace his ſtock on a certain day, or re- 
pay the money on a ſubſequent day, with ſuch intereſt in the meantime 

us the Tock itſelf would have produced, is not uſurious, tho' the 
4 — . 5 inter 


2 2 
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intèreſt exceed 51. per cent., unleſs the tranſaction be.colourable, and 
a mere device to obtain more than legal intereſt. 3 Term Rep. 531.] 
But if the contract were legal at the time it was entred into, no 


ſubſequent event can make it uſurious, by Buller J. Bid. 5 39. _ 
So, if the contract be for 1001, and the intereſt per ann. and he 
accepts the whole intcreſt within the year. R. 1 Bul. 17. Semb. cont. 


where the whole was deducted at the time of the loan. Mo. 644. 


2 Cre. 26. | 


So, if by miſtake the words require payment before the time agreed, 
it will be no uſurious contract, tho the intereſt exceed the ſtatute, if 


payable at the time limited; as, if a bond 1 April be to pay 1051. on 
21 April next, where the agreement was for a year next. R. 2 Cra. 
1 ; yo 


677- R. 2 ent. 83. 


— 


It, in a mortgage, the clauſe for the mortgagor to take the profits. 
till default be omitted. 2 Med. 30). Ef 
Tho' the plaintiff had notice of the miſtake before action brought. 
2 Vent. 83. | 5 SD . 8 | 
So, if the bond was intended to be payable at the end of the year, 
and by miſtake it is made payable at fix months. R. Cro. Car. 501% 
on. 396. | | 5 | EO 
Oe So. f there be a corrupt agreement, to which the plaintiff was not 


privy, it ſhall be no prejudice to him; as, if A. be indebted to B. in 


100/,, for which A. and C. give a bond to B., and it is agreed between 
A. and C. that A. ſhall give 3o/. to C. for forbearance of 100/. which. 
A. owes to C., and ſhall be bound to C. for this 3o/., and A. and C. 
are bound to B. for the 100/., the bond to B. being for a juſt debt, 
tho made upon an uſurious contract to which B. was not privy, it 
ſhall not be avoided. R. per 2 2 Cro. 33. Tel. 47. Ito 752. 
Acc. per Holt, T. 8 W. 3. Inter Huſſey and Jacob. Com. 4. Sce Str. 

Iigzgz. Doug. 736. | | Ss | 
fA bill of exchange given on an uſurious conſideration is void even 


in the hands of an innocent indorſee for a valuable conſideration, 
without notice of the uſury. Lowe v. Waller, B. R. T. 21 Geb. 3. 
Doug. 736.) 


* 1 
, 


And it is ſufficient that B. replies that he was not privy, without: 


traverſing the corrupt agreement. R. 2 Cro. 33. 
| [A memorandum indorſed on a bond which was conditioned for the 
payment of 100 J. by quarterly payments of 5 J. each and intereſt at 
5. per cent. c that at the end of each year the year's intereft due was 
to be added to the principal, and then the 20/. received in the 
“ courſe of the year was to be deducted, and the balance to remain 
© as principal, and ſo continue yearly till both principal and in- 


Atereſt were fully paid,” was not uſurious. Le Grange v. Hamilton, 


B. R. E. 32 Geo. 3. 4 T. R. 613. 2H. Bl. 144.] 


[The offence of uſury is not complete until the lender has actually | 


| 8 the exceſs of intereſt in money, or money's worth. There- 
e if a promiſſory note be given for repayment of a ſum lent with 

| uſurious intereſt, and the note when due not paid, but another note 
ſubſtituted for it, the offence of uſury is not thereby committed, nor 
bs the 2 incurred till the. latter note be paid. Maddict v. Ham- 
jj ĩ ̃ 8 | 
[4. being a banker in the country diſcounts bills at four months 
B., and takes the whole intereſt for the time they have to run; 


2 J.,; 


— —— — — — — — — Ts, 4 nts eas AG oe es 
” 4 * 
* 


— — 
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B., on being afked how he will have the money, dreds EY 
carried to his account, part to be paid in caſh, and part by bi 

Londen, ſome at three, ſome at ſeven, and ſome at thirty days' fight ; 


and holden not to be an uſurious tranfaction, ſo as to induce the 


court to grant a new trial, ſince the ſurplus of intereſt taken by 4. 
might be referable to the expences of remittance. © Hamet v. Yea, 
C. P. M. 38 Geo. 3. 1 Boſ. & Pull. Rep. 144. Supra (A). 


So, if, after a bond upon an uſurious contract, A. gives a counter- 


bond to indemnify the obligor from ſuch bond, and he is thereby 
damnified, the counterbond is in force, tho' the firſt bond was 
uſurious. R. Cro. El. 642. Noy, 75. R. Cro. El. 588. for the 
ſurety perhaps was not privy to the uſury. OE 
So, if, after a contract made bond fide, there is a ſubſequent agree- 


ment for a rate above the ſtatute for further forbearance, the laſt 


contract only will be void, and not the firſt. R. Cro. El. 20. R. 
1 Sand. 294. Acc. 2 Med. 307. | e „ 
So,. if a bond or recognizance be forfeited, and it is afterwards 


reed to accept more intereſt than the ſtatute allows, and to make 


another defeaſance, it is no uſury; for the -forfeiture of the recbg- 
nizance, fc. is to be conſidered. R. Noy, 2. | | 

So, if there be a hazard of the principal, it will not be uſury, 
tho” the intereſt upon a contingency may exceed 6/. per cent.; as, if 


a wager be to give 40/. for 20 J. paid, if A. is alive, at the year's 


end, Cro. El. 643. 


| So, if there bean agreement for 100 J. to pay 80 J. to each daughter 
(and he has then five) who ſhall be living at the end of ten years. R. 


Co. E!. 741. . | -Y 3 " 
[Tntereſt, exchange, and other meiflental expences on a proteſted 


bill of exchange beyond 5 J. per cent., if the charges are reaſonable, 
and warranted by uſage, are not unlawful, provided they are not 


made a colour for uſury. Auriol v. I. homas, B. R. T. 27 Ges. 3. 


27. R. o 2. ] | | | | 
So, a country banker is entitled to take not only 5 J. per cent. legal 
tereſt, but alſo a reaſonable ſum for remitting and other neceflary 
incidental expences attending the negotiating bills, provided the 
charges are fair and reaſonable, and not a colour for uſury. Bid. 


© [So, on a bond given in the Ea Indiec, where both parties then 
reſided, and where the allowed intereſt was 9g J. per cent., the court 


of B. R. in England (where the bond was ſued) held that the plaintiff 
was in juſtice entitled to recover the ſum really lent, together with 
Indian intereſt till the ſigning of the judgment, but with only the 
legal intereſt of this country, from the time of the liquidation of the 
debt by the judgment. Bedily v. Bellamy, B. R. M. 1-Ges. 3. 2 Burr. 
1094. 1 Bl. 267. S. C.] ; | 


[So, if for two guin=as received, a man promiſes to pay twenty on 


his wife's death, who is ſeventy years of age. Lamegs v. Gould, H. 


32G. 2. 2 B. M. n , | 
Or, for 50/. to pay 60 J. at the return of a ſhip, (which may re- 


turn in five months,) or if it never returns, nothing. R. 2 Crv. 209. 


508. Acc. Sho. 8. 


Or, at the * of a ſhip, goods, or owner ; ſor it is a bottomry 


eve 54. X. Hard. 518. Acc. 2 Rol. 48. , 
re 
is 


contract. R. 1 | 
Or, for 100 l. to pay an annuity of 504. a-year for liſe, tho the 


Is on 


6... ao D 


4 2 


W 


Deeds mult contain the conſideration. 


697. | 
By the f. 13 Kl. 8. 21 Fac. 17. and 12 Car. 2. 13. all bonds, 
contracts, &c. upon uſury are void. Vide ante (A). „ 
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is a mortga for repayment of the 100 J. if the annuity is not paid; 
or it a g's and, upon the death of cęſfui que vie, the money 
is loſt. X. 2 Cre.-252-- 1 Bul. 36. R. Cro. El. 9. Per Twiſd. 
1 Sid. 182. 5 gp 


[If 2000 J. is lent, on condition to pay the principal and 200. in 
a year, or 250 J. per annum for the life of the borrower, it is not an 


ulurious contract. Wortley v. Pitt, M. 1748, 1 Veſey, 164.) 


(So, if A. for 120 J. grants an annuity of 20 J. out of a living, by 


| deed, with promiſe for redemption in five years, and gives bond for 


performance, this is not uſury, tho the words borrow and lend are 
uſed. Murray v. Harding, H. 13 G. 3. 3 Will. 390. 2 Bl. Rep. 
859-] 2 * t 3251 


100 J. is not repaid before Micbaelmas, for he may repay it befote 
Michaelmas without intereſt, if this was the true intent. 5 Ca. 69. 6. 


Or; if for 300 J. a leaſe is made to B. at 35/. per ann. of a houſe 


of which the rent was only 5 J. with a covenant to convey to him, 


if B. repaid the 300 J. in four years; for it was at the election of B. - 


to repay or not. R. 2 Lev. 7. 5 5 | 5 

[So, if A. lends B. 100 l. for four years, without intereſt, in con- 
ſideration that B. ſhall provide meat and drink for A. s daughter C. 
who is to be partner with B. s wife, have half the profits, and bear 
half the loſs, and:to lodge A. for 10 l. per aun. it is not uſurions, tho 


the board of C. and lodging of A. might be worth 30 J. per annum. 
Moriſſet v. King, M. 33 G. 2. 2 B. M. 891. ] 8 


[By flat. 17 G. 3. c. 26. a memorial of all deeds, &r. for grant of 


| annuity for life, ſhall in twenty days be inrolled in Chancery, or ſhall 


be void; ſo, of judgment on warrants of attorney for that purpoſe. 


(c) Puniſhment of Uſary. 


{ EW ITY will aſſiſt the borrower on an uſurious contract, to retain 


all but the legal intereſt, or to recover back what has been paid 
on ſuch a contract, above the principal and legal intereſt. Doug. 


How the ſtatute ſhall be pleaded to ſuch a bond, c. vide in 
Pleader, (2 W 23.) LO | | { 
By the ff. x3 El. 8. perſons taking uſury above the rate mentioned 
in that ſtatute ſhall forfeit ſuch intereſt, &c. | 

By the . 37 H. 8. 9. and 12 Car. 2. 13. if any, by way of cor- 
rupt bargain, fc. take more than is allowed by ſtatute for forbearance 


of money or other thing, he ſhall forfeit treble the value of the 
Monies, wares, &c. lent, &c. a moiety to the king, a moiety to him 


who will ſue for the ſame. | | 
And tho' the firſt contract was not uſurious, if a man takes after- 
wards above the allowance of the Ratute fox the loan of money, Wc. 
au information lies upon ſuch ſtatute. 1 Sand. 295. R. 1 Vent. 38, 

Ray. 196. 8 | : 9 | 
And if there be an uſurious contract to pay 20 J. for forbearance 
of 100 J. an information lies, tho he does not take above the legal 
ntereſt, R. 1 Vent. 38. Ray. 126. Per Twiſd. 1 Mod. 69. 

5 n | 


So, 


Or, for 100. | to pay 261. | a-year forts. ee —_ + 
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ad.  VSVURY. 


So, tho? he takes but a penny of the intereſt upon ſuch agreement, 


' Cre. El. 20. | / Cine 
- So, if a feoffment, leaſe, Wc. be made upon an uſurious contract, 
it will be void, as well as a bond. Jon. 303, | * 
[But an indictment for uſury lies not for a corrupt a ement, 
3 loan, or taking in purſuance of it. Rex v. Upton, M. 2 G. 2. 
r. 816. | | | | 
So, if an uſurious contract be for 20 J. for forbearance of 100 l., 
and he takes no part of the 20/., an information does not lie againſt 
him. R. Cro. El. 20. | ps | | | 
When the uſurious contract, the lending, the forbearance, or in- 
| tereſt concur, then the offence is committed, and the action muſt be 
brought on 12th Ann. within a year from that day, nor does part of 


the penalty being to the king avail. Lloyd v. Williams, M. 12 G. 6 


a 


3 fl 2 Bl. Rep. 792. S. C.] 

e court will permit proſecutor to compound. Barner, 118.) 
The uſurious contract muſt be proved as laid. Carliſle v. Terars, 
B. R. M. 18 Geo. 3. Cowp. 671. | 

Before a party can entitle himſelf. to relief, by civil action, from 
an uſurious contract, he muſt tender all the money really advanced; 
therefore, where goods are pawned to a broker for a certain ſum, and 


uſurious intereſt agreed to be paid thereon, the pawner of the goods 
cannot maintain an action of trover for them, in order to get rid of 


the uſurious contract, without firſt tendring the money which had 
been actually advanced, with legal intereſt. 1 T. R. 153. 8 
LA bond fide debt is not deſtroyed by being mingled with an uſuri- 


ous contract relating to it. Gray v, Fowler, C. P. J. 30 C. 3. 


1 H. Bl. 462.] | | 
[The court will ſtay proceedings on a ſtire facias, in a judgment 
entred up on a warrant of attorney, to wait the event of an iſſue 


directed to try the uſury. Cook v. Jones, B. R. H. 18 Geo. 3. Coup, 


727-1 | | 
(D) Puniſhment of Brokage. 
SO, by the 7 12 Car, 2. 13. ſcrivener, broker, ſalicitor, &c. who 
ſhall directly or indirectly take any money or other reward, above 
the yalue of 5 5. for procuring the loan or forbearance of 100/. for 
a year, and ſo pro rata, & c. or above 12 d. for making or renewing 
a bond or bill for ſuch loan, or for a counterbond concerning the 
Tame, ſhall forfeit 20 J. for every offence, and be impriſoned for half 
a year; a maicty to the king, a maiety to him who will ſue for the 


ſame. 


But an agreement by A. to give H. 200 J. if he procures goo0l. 


to be paid in his name upon an aid granted by parliament, does nat 
appear to be brokage ; for the borrower pays nothing, and the lender 
receives nothing. R. Skin. 322, | 
[See alſo Hat. 17 Geo. 3. c. 26. /. 17.] | 


Vide more concerning Uſury, in Pleader, (2 G 7.) 


/ 


88 — 


ff ⁵—ͤu; AD: 


felony, he 
But where a capias does not lie in a the defendant cannot be 


472 
UTLAGARY. 


(A) Outlawry. 


MAN outlawed is, when by judgment of law a man, by bis own 
default, is ouſted of the law, Co. L. 122. b. 128. 6. 

For every man at his age of twelve years ought to be ſworn to the 
law in a tourn or leet, and by his outlawry he is poſitus extra legem. 
Co. L. 122. b. 

A woman who does nat ſwear to the law, by judgment of outlawry, 
is not ſaid to be outlawed, but waiviata. Co. L. 122. b. 

And therefore, if a woman is ſaid to be utlagata, it will be error. 


R. 2 Kol. 804. J. 5. 


(8 In what Caſes i it les, 


AM! mall be outlawed for his default if he will not ſtand to the 
law ;. and therefore, upon an indictment for treaſon or felony, if 
the defendant does not appear upon the ſecond capias, he ſhall be 
outlawed. Vide Indictment 05 i | 
So, in an appeal. St. P. C. 60. a. 67. Vide Appeal, (G 5.) | 
And if he does not render himſelf within a year, he ſhall be 
executed without other judgment or trial. 3 Mad. 42. 72. 


[It lies on an information. Rex v. Wilkes, T. 8 Geo. 3. 4 B. M. 
25270 
Tad in an information for any offence, in its nature a the 
laws of ſociety, and that diſturbs the good order which keeps a ſtate 
in peace, (the true meaning of contra pacem,) tho not with actual 

torce. - DE} ©" 

So, upon an indictment for a miſdemeanor or information, he ſhall 
be ouflawed, but he ſhall not be fined thereon without other con- 
vickion for the offence. Vide Information, (D 1.) 

80, if a 2 does not appear _ an indictment for trenſaid or 
all be outlawed. 3 Inf. 3 


outlawed before or after judgment; as, upon a writ of privilege by 
an attorney or another. R. 1 Leo. 329. 

lt lies not for leſs than 10/. Semb. Sed Q. Barnet, 320. 

{If defendant avoids arreſt, tho' he 1 publicly he may be | 
outlawed. Barnes, 320-] 


On total abſconding, . no endeavours to arreſt are neceſſary. | 


Barnes, 322. | 
How to proceed to cates vide in Pleader, (2 W 4, Oc.) 


(C) How an Outlawry {ball be avoided. 


(C 1.) For what Cauſes. 5 


QurL AWRY ſhall be avoided if the * outlawed, at the 
time outlawry pronounced, was within th N of W ue * 


as, if he was an infant under fourteen years. 2 Kol. 805. J. 10. 
Dy. 239. a. Bend. pl. 205. | 
o, if a woman, at the tune ſhe is waived was covert tara, 2 RY. 


Mo. * 
x E „ Sd, 


” 4 
3 * 
vs 
* 


6 * 
2 y 
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So, if a man, at the time of his outlawry, was in priſon, it will be 
efror. Lit. , 437. 2 N83. . 35. 
Tho' the outlawry was for felony, or in a perſonal action. 2 Rel, 


n | | 
. But impriſonmeut is no cauſe to avoid an outlawry, if it be by covin 
or conſent. ' U. L. 259. 5. | : „ 
If a man in priſon, Font to the bar, will not appear. R. 2 Rol. 
8847 . 0. | F n 
80, if a man, at the time of his outlawry, was out of the realm, it 
will be error. Skin. 6. [2 Str. 1178. 1 Wilf. 3-] | | 
If a man was in the king's ſervice with a captain, c. in war, 
2 Rol. 803. J. 42. 804. J. 15. | 8 8 
Or, about the king's buſineſs, by his command under letters patent. 
5 2 Rol. 803. J. 40. 804. J. 15. | ID 
| 80, if he was out of the realm for his own private buſineſs, or for 
bis pleaſure, and not upon the buſineſs of the king, or the realm, 
& Kol. 804. 4 20. 2 Kal. 11, 12. . "LEN 
_ Tho! he be outlawed for felony, or in a perſonal action. 2 Rol. 
804. J. 35. Skin. 16. | = WW; ons IS On 
So, if he goes out of the kingdom upon the buſineſs of the king or 
the realm, after exigent pronounced, he ſhall avoid the outlawry af. 
terwards. R. 2 Rol. 804. J. 40. i 
But if a man goes voluntarily out of the kingdom after exigent for 
felony pranounced, he ſhall not avoid the outlawry afterwards pro- 
nounced. R. 2 Kol. 804. 1.30. . 5 
If it appears upon the record, or, confeſſion of the king's attorne7ß. 
Semb. 2 Rol. 12. „ 
So, outlawry for treaſon cannot be avoided, becauſe the party was 
out of the realm; for by the f. 26 H. 8. 13. and 5 & 6 Ed. 6. 11. 


„ 


proceſs and outlawry againſt any for treaſon, who is out of the realm, 
ſhall be as good as if then reſident in the realm. 3 Lift. 32. 5 
S0, an outlawry may be avoided, if the perſon outlawed be miſ- 
named, or his addition miſtaken; as, if he be named knight, when he 
was a baronet, R. Comb. 184. : | 
[If the day and year of the King be inſerted in the 1ſt, 2d, 3d, and 
5th exaction, but omitted in the 4th, it is erroneous, and ſhall not 
be ſupplied by intendment. 2 Hale's P. C. 203.] ] | 
The ſheriff muſt ſtate, in his return to the, writ of exigent, the 
day and year of each exaction. Therefore, where the ſheriff ſtated 
that tics a day in the 3oth year of the reign he exacted the de- 
fendant a third time; that afterwards, on fuch a day, (omitting 
year,) he exacted him a fourth time; and that afterwards on ſuch a 
day in the 3oth year aforeſaid he exacted him a fifth time, it was 
holden inſufficient, and a good ground for reverſing the outlawry. 
Rex v. Almon, E. 33 Geo. 3. 5 T. R. 202. 2 Rol. Abr. 202. pl. 8] 
In a record of outlawry it appeared by the writ of proclamation 
and return + that the priſoners were required 0 . 70 wan w 
the ſheriff, ſo that he might have their bodies before the juſtices, &. at 
8 the writ, Dog it was holden E Rex v. Yandell, E. 
J ͤ „ 
: [If it appear on the record that the writ of proclamation was de- 
Jivefed to the ſheriff, three months before the return of it, it is ſuf 
ficient, tho? it be not ſo expreſsly alleged. 2 | [The 


then the court aſſigns counſel to argue it. Skin, 16. 
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[The writ of proclamation required the ſheriff to proclaim the parties 
in open court in the ſheriff's county, (not ſaying 2 2 and it was 
holden good. Rex v. Yandell, H. 32 Geo. 3. 4 T. K. 521. | 

[The ſheriff need not allege in his return to the writ of procla- 
mation that “ the perſons proclaimed did not appear, and render 
themſelves,” tho he muſt in his return to the exigent. Bid. 

[The names of the coroners need not be ſubſcribed to the judg- 
ment of outlawry it is ſufficient, if it appear on the record that the 
judgment of outlawry was given by them. 16:d.] tr. 

[It need not appear on a record of outlawry that the capias and 
exigent were ſealed by the juſtices of oyer and terminer, &c. Bid. 
Ilf it be ſtated that the juſtices of our Lord the King were aſſigned 
by letters patent under his ſeal of Great-Britain, it will be preſumed to 
be the great-ſeal. Did. | 8 | 5 „ : 

{It need not be ſtated in expreſs terms on a record of a judgment of 
outlawry that a writ of capias iſſued againſt the defendant ; it is ſuf- 
ficient, if it appear “ that the ſheriff was commanded zo take the de- 
fendant, &'c. Rex v. Perry, H. 36 Geo. 3. 6 T. R. 573] 

[Neither is it neceſſary in ſtating every writ to repeat the day and 
year when each was iſſued ; it will ſuffice if it appear by referring to 
the preceding parts of the record; as if, after ſtating that the capias 
wa returned on ſuch a day, it proceed thus: Whereupon the exigent 
was a warded, whereupon referring to the day when the capias was re- 


turned. Bid. Vide ſupra Pleader, (2 W 5.)] 


If he be outlawed by judgment of the coroners, without naming 
them, except in London, where the mayor is coroner, and therefore 
ideo utlagat. gſt is ſuffſicient without more. R. 2 Cre. 528. 531. 

[So, an outlawry for felony ſhall be reverſed, if it appear on the 
writ of proclamation, and the return to it, that the perſon indicted 


was outlawed after a day had been given him in court, and before 


ſuch day arrived. 3 Term Rep. 499-] | ; 1 

So, by the /. 5 H 6.E9. 6. 11. if any outlawed for high treaſon, with- 
in one year after yield himſelf to the chief juſtice, and offer to traverſe 
the indictment on which he was outlawed, he ſhall be admitted ſo to 
do, and, being acquitted of the indictment, ſhall be diſcharged of the 
outlawry, . A | 

So, by conſent of the att2rney-general, he may reverſe the outlawry 
for error. 3 Mod. 42. 


And ſhall aſſign error at the bar, in proper perſon ore tenus, and 


But the f, 6 Ed. 6. does not extend where the outlaw is apprehended, 


and does not render himſelf. R. 3 Mod. 47. 


[A perſon committed for high treaſon, in diminiſhing the coin, who 
makes his eſcape before indictment, and is then indicted and outlawed, 
and then retaken within the year, may have habeas corpus to B. R. and 
lurrender; then have certi-rari to remove the proceedings, plead his 
having been beyond ſea, and have the outlawry reverſed. Rex v. 
Roger Fobnfon, H. 2 Geo. 2. Str. ag.] 0 0 

90, an oulawry for high treaſon ſhall not be reverſed, becauſe pro- 
cels was awarded againſt him when out of the realm; for by the /f. 
— 8. 13. and 5 Ed. 6. 11. ſuch proceſs is good. 3 [»/t. 32. 216. 


2 287. a, | 


47 rA. 
When there has been miſbehaviour in plaintiff, the court will 
oblige him to reverſe, an outlawry at his own coſts ; but if it is a mic. 
take or error in law, it muſt be by writ of error. =o v. Williams, 
P. 8 Geo. 2. B. R. H. 123. 
B ſhall not be ſet aſide for irregularity, on motion, becauſe 
Km t by original in B. R. Bonndsv. Allen, M. 10 Ges. 2. 
B. R. H. 317.) 
[If in debt on bond by wife Po — es the huſband i is gone abroad 
and outlawed, and the wife, tho' the appears Publickly, i is waived, 
the outlawry againft her ſhall be ſet aſide on motion; but goods e 
on cap. utlagat. muſt be deemed the huſband's, tho? ſworn to be her 
feparate goods; and if fhe has equitable right, ſhe muſt apply in 
equity. Briſcoe v. at T. 33 & 34 Geo. 2. 2 Will. 129.] 
(If defendant was priſoner, pending exigent, outlawry ſhall be re. 
verſed-on common appearance. Barnes, 321.J 
[Where outlawry is not ſpecial, defendants may reverſe at their own 
expence, and payment of coſts on common appearance ; if before 
tranſcribing into the Exchequer, common coſts to the exigent; if 
after, coſts to the time of reverſal. Barnes, 324-] | 
[If p laintiff dies after judgment, there muſt be-ſcire factas, or out- 
mall be ſet aſide. Barnes, 325.) 
[Outlawry, commenced and proſecuted during defendant's re- 
dence in Ireland, fhall be reverſed without bail or appearance. 


Barnes, 7 
{Before defendant is returned outlawed, he may ſuperſede exigent 


on appearance and coſts; but after, chere muſt be bail, who are 
bound to pay the money, n. option to render 1 | 
Barnes, 326. 4 
[The court will ſtay proceedings on payment of debt and coſts in a _ 
month. bid.) 
If feme-ſole is waived ſpecially on meſne proceſs, and after exigent, _ 
and before ontlawry, marries, the court will not interpoſe. Barn, 7 
5 SY 
2 eee ſhall not be ſtaid becauſe plaintif died before return th { 
if after day of outlawry. Barnes, 323.] [ 
(C 2.) When avoided. * 
(0: 2. ) By plea.) An outlawry may be avoided i in two manners, by i 0 
lea, or by writ of error. Co. L. 259. 6. [I 
[But tho! illegal and void, it cannot be ſet adde by : a third perſon 


in a collateral action. 1 BY. Rep. 20.] 1 55 

If an outlawry be voidable for matter appearing. upon the record, 
the party in the ſame term, may reverſe it by plea. Co. L. 259.5 
Bend. pl. 137. | 

As, for omiſſion of a any y proceſs, Cb. L. 259. b. 

Or, variance. Co. L. 259. 6. 

If outlawry does not lie in ſuch caſe. Semb. Dy. 223. 4 

Or, proceſs was ſuperſeded before outlawry pronounced. I 
223. a. Bend. pl. 15. R. Mo. 73. 1 And. 36, of 

If no proclamation where the party was commorant at the time 
che exigent, - R. Dy. 214. Bend. pl. 15 1 1 And. 36. 

Or, no addition to the defendant. Bend, — 212. Me. 70. if 


it be voidable, for death, impriſonment, out of the realm, 


ror only, in the ſame term as well as in another, 
| pearing upon the rceord. 1 Rol. 743. J. 10. 


collateral matter. 


UTLAGARY. — 


If no return upon proceſs. | 3 5 

Or, the heels wh removed, and another appointed upon record 
before the return. R. Dy. 41. 35. N 8 

So, for any cauſe, except want of proclamation, the party ſhall 
avoid the outlawry upon motion, where he comes in gratis upon the 
exigent, alias, or pluries. Sal. 496. | * 0 

So, if he comes in another term. 1 And. 36. RE... 

So, in favorem vite, outlawry in felony may be reverſed by plex, . 

c 


- Ga 

I. 259. 6. | | . 
But in B. R. an outlawry ſhall not be reverſed by plex, but by er- 
it be error ap- 


If a man comes in upon the return of the capias utlagutum, he may 
plead, in avoidance of the outlawry, a matter which may avoid it by 
plea. Co. L. 259. B. 1 | 

And vpon the plea, and ſecurity given, there ſhall be reſtitution of 


% 


the goods. Hard. 98. 


So, if there be matter appearing upon record to avoid the outlawry, 


the party, who appears as fertenant, muſt demur, upon return of the 


inquiſition taken upon the capias utlagatum. Hard. 58, 59. 
And ſeveral tertenants may join in demurrer. Hard. 59. 
So, a tertenant may plead to the inquiſition. | 
[The priſoner muſt firſt plead to the outlawry, and that muſt be 
tried before he can plead to the indiftment, Rex v. Fohnſon, H. 
2 Geo. 2. Str. 824.) | VVVöil 5 
{He may lead ore fenus, the attorney-general reply ore tenus ; the 
venire is awarded returnable 1 trad the jury returned fitting the 
court; he may have counſe] ; he has no peremptory challenge. id.] 
[The court cannot aſſign the defendant counſel on an outlawry for 
treaſon till he has leaded and then he may have counſel on the 
Rex V. Davies, T. 31 Geo. 2. 1 B. M. 638.) | 
[The court will allow attorney-general to confeſs error in fact, 
tho' not true, but not error in law, if not true. Bid. 1 
b [tf defendant pleads, not the ſame perſon, it is tried infanter. 
id, h | 4 6 


Ulf an exception goes to ſhew that the outlawry is a nullity, it avoids 


it without writ of error. Bid.) | 
[If error in fact is alleged, the court may give defendant leave to 
plead to the indictment; if error in law, there muſt be writ of error. 


hid.) 


3.) By motion." So, a man, ut amicus curie, may avoid an in- 


Ul 


| 1 upon an outlawry, by matter apparent in it, upon motion. 


Hard. 86. | | 
(lt is diſcretionary, when to reverſe on motion or not; if defend- 
ant hath been long abroad, the court will not reverſe at plaintiff's ex- | 
pence, Barnes, 324, 325, 326-] - e 5 | 
[The court will not'ſet afjde outlawry for want of proclamation on 


| Motion. Barnes, 323.] 


(C a.) By error.) But generally, where the outlawry is voidable 
for matter of fact, if it be not in elony or treaſon, it muſt be avoided 
wiit of error. Co. L., 259- b. © 
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So, an outlawry may be reverſed by error, in treaſon or felony.. | 


[A writ, of error on an . outlawry (even ſor felony) is never 


denied, if the witneſſes are living Rex v. ae 4 2.6, 
Fort. 38. 2 

[The attorney-general will not grant fiat for. writ of error till de- 
fendant is in actual cuſtody on w alas. Ker v. Viltes, P. 8 G. * 
4 B. M. 2527.) 

And in treaſon there is no need of a fire facias to the lords 
mediate or immediate; 3, for no forfeiture accrues to them. R. 
4 Mod. 366. 

So, in felony, if * be ſuggeſled that he has no lands, and the 
attorn general confeſſes it, there is no need of a ſeire facias. Sal. 49;. 8. 

Otherwiſe, where the defendant has lands which for felony are 
forfeited to the lord of whom held. Did. 

If two are outlawed in the ſame action, and only one appears to 
reverſc it, error ſhall be in the name of bock, till the other appears, 


and is ſummoned and fevers, R. Sal. 496. 


And he was obliged to appear in perſon, till the /. 48 5 . 


M. 18. Vide Attorney, (B G.) 


A perſon outlawed for want of a appeatance to an indictment, * | 


2 libel againſt the government, ſhall have a writ of error, and be ad- 


mitted to bail. Rex v. Earbery, P. 9 G. Fort. 37. 
No bail is given in error of an outlawry till reverſal ; and then it 
is to appear to an original, to be brought 1 in two terms. Ducket v, 


Martin, J. 6 G. 2. Str. 951.] 


[But on reverſal ſpecial bail muſt be given, tho? there was no 


aſkdavit originally of the debt, if the debt was bailable. 2 Sir. 1178. 


1 Will. 3.] 
If error is brought, ah the attorney. general « confeſſes it, it ſhall be 


reverſed, and the defendant immediately tried upon the aer. 


ie aſſigns error for being out of the realm, it is ſufficient to ſay 
generally; quod tempore utlagar. fuit. E. 2 Rol. 12. 
The goes after the exigent ; for, if he was then here, it ſhall be 
ſhewn on the other part. v3 2 Rol. 804. J. 45. 
[Outlawing a man beyond ſea is error, not irregularity. Barnes 


=— 
Ir one &xigent be awarded againſt the principal and acceſſory to- 


gether, it is error only as to the acceflory. Res v. Yandell, H. 32 Geo. 3. 


4 T. R. 521.) 


(C 5.) Par ty . after reverſal.] If the bal is reverſed the 


party {hall be reitored to all he loſt. 


If a term be ſold by the king, he ſhall be reſtored to the term. Pr 


tau Cro. El. 278. R. 1 And. 277. X 1 Fer. 315. 

If a leaſe be made by the Exchequer to the plaintiff of the lands of 
| the — 9 and he levies the profits by Exchequer proceſs, which, by 
order of the court, are delivered to Un; z yet they ſhall be reſtored 
upon the reverſal of the outlawry. 2 Fon. 101. 

But, if the king's leſſee be outlawed, his term thall not be reſtored; 
for it was extinct. R. Mo. 237. 

So, he ſhall have all his lands and tenements. 


188. 


Tho' the king has granted them to aa and his heire- I 12 
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And be may 655 upon reverſal of the — without petition 
or ſcire Cacias, R. 1 And. 188. 

So, he ſhall be reſtored to a preſentation to an ; advoyeſon. 

So, to all his goods and chattels. - 

To his ſtock in the Eaft India or any other company, cho . 
to another by privy ſeal. 2 Ver. 313. 2 Lev. 49. cent. 

So, if the king's grantee acknow es ſatisfaction upon 2 judg- 
ment, it ſhall be ſet aſide 1 in equity, and and reſtitution made. 2 Ver. 


n 85 a leſſee of the outlaw ſhall have mi for the profits received 
between the aſſignment to him and the reverſal. © R. Cro. El. 270. 
But the profits of the lands, received during the outlawry, ſhall not 
be reſtored. 2 Ver. 313. 
Nor Eaft India ſtock granted to A. by privy ſeal, and transferred | 
to him by the company, where the reſtitution was to all, _ non fuit 
nobis reſponſum. | R. 2 Lev. 49. 


(D). Forfeiture by Outlawry. 
(D 1.) In Treaſon or Felony. 


F a man is outlawed for treafon or felony, he forfeits all his lands 
and tenements, goods and chattels. Vide Forfeiture, (B 1, &c.) 

So, money received by his ſervant, and brought to his houſe, tho? 
not delivered to him. Sav. 40. 


D 2. ) In Perſonal Actions. i 


(D 2.) What things are forfeited.) A man outlawed i in a * 
action forfeits his goods and chattels. 2 Rl. 806. JI. 40. 1 Sal. 395. 
And his chattels real; as, a term for years, &c. 2 Rel. 806. J. 43. 
And the truſt of a term. 1 Sal. 109. R. Heb. 214. Hard. 496. 
If tenant at will ſows his lands, and 1s outlawed, the king ſhall 
have the emblements. 2 Ro. 806. J. 50. 
If a church is void, and afterwards the owner is outlawed, it ſhall 
be forfeited to the king. 2 Rol. 807. I. 17. Ca. Parl. 75. 
So, if the church becomes void after the \outlawry, the king ſhall 
preſent, 2 Rol. 807. J. 45. | 
_ the king ſhall have all the profits of his freehold lands. 2 Rol. 
0 hgs 
So, if the leſſor is outlawed, the king ſhall have the 1 of his 
_ at will; for by the outlawry the will is determined. 2 Rol. 
7. . 35 
| [The goods of a tenant are liable to a year s rent, i 
an outlawry in a civil ſuit. St, John's College Oxford v. Murcutt, B. R. 
E. 37 Geo. 3. J T. R. 259.] 
So, if a man be outlawed after a judgment recovered by him, tha 
king ſhall have the profits of all the defendant's lands, tho” the plain- 
| tiff can have only a moiety in execution. R. 2 Cre. 513. 
2 if the 8 8 leſſee is outlawed, he forfeits his leaſe. R. Mo, 
- "37 
So, 2 man outlawed forfeits ſtock i in the Eaſt india company, fc. 
2 Lev. 49. 2 Ver. 313. 
90,” upon a levari facias, after an inquiſition upon an outlawry, a 
" | 


as _OTLAGARY: 


ſtranger's cattle, /avant and: covchant upon his land, may be ſeized aud 
_ 4. G. 5 the iſſues or profits of the land. R. Skin. 618. 
Vide por. 4.) CE | | | 27 
So, a bond to A., who was truſtee for B., will be forfeited by the 
ontlawry of B. R. 2 Rol. 80 5. l. 15. 2 Ce. 512, 513. | 
If a man recovers damages in a perſonal action, and afterwards is © 
outlawed, the king ſhall have the damages and execution for them 
| upon the judgment. R. 2 Rel. 807. I. 2. 24 
1 If the conuſee of a ſtatute ſues an extent, and has the conuſor in 
execution, and afterwards is outlawed, the debt is forfeited, and the 
king may diſcharge the conuſor; for his body is not a ſatisfaction. 
KR. 2 Rel. 807. J. 5. | . 3 
So, if A. has judgment againſt B., who holds jointly with C., who 
aliens, and afterwards A. is outlawed, the king ſhall have an extent 
for the moiety of B., tho the alienation was before the outlawry. R. 
Lane, 20. © | . 5 
So, if a ſtatute is acknowledged to two, and ones ſues execution, 
and afterwards is outlawed, it will be a forfeiture of the debt againſt 
both. R. 2 Rol. 808. J. 30. | e 
So, if a bond be made to two, one of whom is outlawed, the whole 
bond will be forfeited. Semb. 1 Rol. 7. „„ 


D 4.) What not.] But by outlawry in perſonal actions a man does 
. any lands, of which he has an eſtate of freehold. 2 Rol. 
807. J. 30. | | 
es rent-charge for life, nor arrears which accrue' for the rent 
during his life. Hut. 54. | | = 
|  [Copyhold lands are not liable to be ſeized ; and, if they are, and 
" venditioni exponac iſſued, it ſhall be quaſned. Rav v. Budd, T. 31 G.2- 
Parker, 190.] ED | | | | 
If A. ſeiſed in fee leaſes for years, and is outlawed, the king ſhall 
not have the profits during the term. Bro. Patent, 3. | 
So, he does not forfeit debts due to him upon contract. 2 Rol. 
806. J. 5 2. | _ 
Or, — choſe en action. Semb. Sau. 40. | 
Nor, the equity of redemption of a term. Semb. 2 Fer. 314. 
Nor, money due to him upon mortgage. Hut. 53. | 
So, he does not forfeit a thing of which the intereſt was not veſted 
in him; as, if leſſee at will ſows his land, and the leſſor is outlawed, 
the king ſhall not have the emblements. 2 Rol. 807. I. 35. _ 
If a feme-covert, poſſeſſed of a term for years, be waived, the king 
ſhall not have the term. 2 Rol. 806. J. 45. 1 
If an executor is outlawed, he does not forfeit the goods which he 
has of the teſtator s. 2 Rol. 806. J. 47. N 
Nor, the goods which he himſelf recovered as executor. 2 Rol. 806. 


4. 36. | 
. the cattle of a ſtranger, levant and couchant upon his land. R. 
Skin. 617. cont. Vide ante, (D 2.)—Pgſt. (D 5.) 
So, a leaſe by the king to a man outlawed will be good; for he has 
a capacity to be a farmer to the, king. R. Mo. 237. 


D 4.) To whom the Forfeiture ſhall be. 


If a man is outlawed, the forfciture ſhall be to the king- 
- Tho! he is outlawed in a perſonal action. 


5 
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the count palatine has the goods of the outlaw within his precinct, yet 
the king ſhall have the arrears of rent; for it follows the perſon. 
Dub. 2 Rol. 808. J. 40. Lane, go. | : | 
Yet the outlawry in a perſonal action ſhall be for the benefit of the 
party, if he pleaſes; and therefore, if the defendant is taken upon a 
capias utlagatum, after judgment upon prayer he ſhall be in exe- 
cution for the party. Ca. Parl. 73. Doug. 547. 4 Burr. 2549. 
Vide Execution, (B 2. . | | | 
So, the king may grant the benefit of an outlawry to another. R. 
2 Rol. 188. J. 5. 8 
(D 5.) How Advantage ſhall be taken of it. 
So, upon the dutlawry, a general capiar lies againſt the perſon 
utlawed. DES a „ 3 
y Or, a ſpecial capras utlagotum, by which the ſheriff is commanded 
quod per ſacramentum, & c. inquirat que bona aut catalla, terras aut tene- 
menta habuit die utlagar. et ea extend! et appreciari fac., &c. OF. Br. 35. 
And thereupon the ſheriff returns an inquiſition taken by him. 
Lut. 330. e . | | 
| 115 man is outlawed in a civil action, and extent, inquiſition, and 
vari facias, and gol. levied thereon, it may not be paid to plaintiff 
on motion, tho* defendant conſent, if nobody conſents for the crown ; 
for it belongs to the king, if a leaſe is not taken out. Rex v. Fowler, 
in Sc. H. 1718, Bunb. 38.] | „ 5 
If the land be under-valued, there may be a melius inguirendum. 
Hard. 100. 8 | Ls | 

And ſuch inquiſition muſt be as certain as an indictment or decla- 
ration. Semb. Hard. 58. | pes, 9 

And therefore, if it finds ſeveral parcels of land, without ſaying 
of what nature, it will be bad, tho' it mentions the value and tenants? 
names. R. Hard. 59. e 

But it is ſufficient if it ſnews the value of the lands in toto, tho? 
it does not ſhew the value of every particular parcel. R. Hard. 7. 

So, if it finds two marſhes of ſuch a value in the poſſeſſion of B., 
tho' it does not ſay how many acres. R. Hard. 9 We 
_- a Cloſe called D., tho! it does not mention quantity or quality. 

fo Þ 85 | f . | 

So, de G clauſes terre et paſtur de meſſuagio frvs tenemento, & c. are 
ſuſſicient z for being only an office for information, ſo much certainty 
is not neceſſary as in an office to entitle. K. Hard. 1919. 

Se the return may be good in part, and quaſhed for part. | R. 

o | 5 

$0, if there be a variance in the outlawry returned ta the Exchequer 
from the record in C. B. it may be amended. R. Hard. 7. 

So, an information lies in the Exchequer, in the nature of trover, 
againſt him who has goods of the outlaw, and does not deliver them 
R. Per Hale, 1 Med. 90. | 

So, after the inquiſition returned in C. B. a tranſcript thereof ſhall 

tranſmitted to the Exchequer, and thexeupon a ſcire facias goes 


3zanſt him who has goods of the outlaw in his hands, Tut. 331. 


80, by bill by the attorney-general in the Exchequer, a diſcovery of 
lis real and perſonal eſtate, and the grants made af it, may — 
| . quired; 


. 4 
Zo, if the leſſor of lands, within a county palatine, is outlawed, tho 


| EA | 
T 7 08 
: quired ; for the outlawry is in the nature of a judgment for the king, 


R. upon Demurrer, Hard. 22. | 
So, a Common perſon may demand a difcovery againſt an outlaw 
by bill, to enable him to take out execution. Hard. 22. 
So, where a man is outlawed in a perſonal action, the king may 
take the profits of his freehold ; as, the rent, corn, graſs, Cc. 2 Rol. 
808. J. 5. e . | . 
And may grant to another to levy the profits in his name. 2 Ra,. 
808. J. 22. | RN | FX 
80, he may make a leaſe to the outlawed perſon himſelf; for he 
is capable as a farmer. R. Mo. 237. Vide Infra. 
[On an inquiſition on an outlawry, a term for years cannot be fold - 
by the ſheriff; for the profits only are forfeited to the king. Sem, 
Rex v. Blunt, P. 1722, Bunb. 104. „ 
„the cattle of a ſtranger, levant and couchant upon the land, 
ſhall be taken as the iſſues of the land. R. 1 Sal. 395. 5 Mod. 11). 
So, the cattle of a commoner, or tenant in common, i kiss title 
is not found by the inquiſition. 1 Sal. 395. i 
So, it is the uſual courſe of the Exchequer, to grant a leaſe of 
the lands of the outlaw to the party who ſues the outlawry. Ca. 
Parl. 72. Hard. 106. R. Mo. 237. . | 
Uf, defendant being outlawed, plaintiff gets a leafe from the 
crown, and is obſtructed, he cannot have an injunction to put him 
in poſſeſſion, but he may bring treſpaſs for the profits, or have an 
ejectment. Sed Qu. de ces. Tiffin v. Fackſon, H. 1728, Bunb. 261.) 
{The king, under an outlawry, or his leſſee, may redeem a mort- 
gage. Attorney-General v. Baſnett, M. 12 W. 3. Parker, 268.] 
And the leflee may take the profits to the value extended, but not 
the other-profits, if they are of greater value, before a melius inquiren- 
dum, which finds the full value. R. Hard. 106. | 
So, the party at whoſe ſuit he was outlawed, may obtain a grant of 
the lands by privy ſeal. | | 5 
If the lands of the outlaw are ſeized, and the inquiſition returned, 
the outlaw, by his feoffinent or ſale afterwards, cannot defeat the 
king, &c. of the profits. F. 1 Lev. 34 
So, they cannot be afterwards extended by elegit, upon a judgment 
before the outlawry. R. Ca. Parl. 75. R. Hard. 106. K. if there 
be no covin. Sal. 495. — : 
So, the heir or feoffee of the defendant ſhall be bound by the out- 
- lawry. 1 Sal. 395. „ . 
But the king has not the poſſeſſion of freehold land; for he cannot 
grant or leaſe generally. 2 Rol. 808. J. 20. 15. | 
Neither can he plough the land to ſow. 2 Rol. 808. J. 7. 
Nor, ſeize the land; for then, upon pardon or reverſal of the out 
lawry, he would be put to ſue /very. 2 Rol. 808. J. 12. 
Neither can he cut trees or underwood. 2 Rel. 808. J. 10. : 
And a man outlawed may make a feoffment, whereby the king 9 
deprived of the ſubſequent profits. 2 Rel. 808. J. 17. he, 
ut this is intended of a feoffment before ſeizure for the king 
1 Lev. 34. 1 Sal. 399 N | 
_ if he levics a fine · beſore ſcizure, the eſtate paſſes. R. L. 
a 3. . 17. : | 
A Or, — A bargain and ſale. Semb, 1 Lev. 33. 90 


UTLAGARY: — 


Zo, before ſeizure, execution may be * the bind by elegit. 


Semb. 1 Lev. 33. R. Hard. 75. 
So, if, mh the inquiſition returned, he 1 het a leaſe bond fide 


for a 3 conſideration. R. Hard. 101. 


And an aſſignment by ſuch leſſee, after the inquiſition returned, 


will be good. R. Hard. 422. 
So, a ſtranger, having title before ſeizure, may enter and maintain 


zn ejectment. K. Hard. 176. 


80, by a feoffment after ſeizure, the eſtate paſſes to the feoffee, 


 tho' the king ſhall have the profits during the outlawry. 1 Sal. 395. 

So, the leſſee of lands, ſeized by outlawry, ſhall account for the 
profits (which he might have received without his default) to another 
creditor of the outlaw, who has an intereſt in the land. Hard. 106. 
Perſonal chattels are forfeited and veſted in the king by the outlawry 

before inquiſition found. R. 1 Sal. 395. Vide Forfeiture, (B 4. 6.) 
But chattels real, and the profits of land, are not forfeited, till in- 
quiſition found. 1 Sal. 395. 

[Where there are two outlawries 5 different Une the firſt in- 
quiſition ſhall prevail. Bradnel's Caſe, M. 36 C. 2.] 


[Where there are two outlawries on one day, the firſt inquiſition 


| ſhall be preferred. Pain v. Dews, P. 21 C. 2. 
Where there are two inquiſitions on one day, the firſt outlawry 


ſhall be preferred. 
[Where there are two outlawries on one e day, and both inquiſitions 


on one day, the firſt leaſe ſhall be e Rex v. Willes, M. 
22 ys 2. Parker, 85. 


| Utlagatum Capias. 
Vide Pleader, (2 W 6.) 
WAGER OF LAW. 
Fide Pleader, (AW 45.—2X 4.) 
: 4:WESE 8 
—— of Mariners, c. 
Vide am (E 15.) 


| of Servants, Oc. 
| File Juſtices of Peace, (B 51. 60.) 


is. — n 


— 


WAI F E. 
(A) Waife. 
(Al.) What ſhall be. 


Ja man ſteals goods, and being purſued, for fear of being appre- 
nded, waives the goods out of his poſſeſſion, thoſe goods are ſaid 


ly be waife. Co, I 
Vol. VI. e I; 80, 
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80, if he thivks he is purſued, and having the goods in las poſ. 


ſeſſion flies, and waives the goods. 5 Co. rog. a. 5 
Or if, to eaſe him in flight, he waives them. Stamf. Pl. Com. 186. 
F Tho! the thief leaves the goods at a common inn. R. 2 Re. 80g. 


2 DL Is 
| (A 2.) What not. 

But if a thief ſteals goods, and conceals them in the ground, or 
other ſccrct place, and afterwards flies, they are not forfeited as waife, 
R. 5 Co. 109. a. Mo. 572. Cre. El. 693. „ 

Or, if he throws them into the houf 

there leaves them and flies. 5 Co. 109. 4. | £ 
Ir, if a man takes goods as a treſpaſſer, and waives them. Stan. 

Hi. C. 186. 6. | | | e 

Or, if he flies for fear of being apprehended, when he has not the 
goods in his poſſeſſion. 5 Co. 109. a2. e 
S8o, if a man is robbed, who had a ſafe- conduct, tam in benit quam 
in corpore, and the thief upon purſuit waives them, thoſe goods are 
not waifes. Stamf. Pl. C. 186. 6. 2 | 74 | 


So, if a thief leaves a horſe, ſtolen, at a common inn for his meat, 


it is no waife. R. 2 Rol. 809. I. 10. : 

So, the goods of an alien cannot become waifes. Pal. 14. 

All goods waived are forfeited to the king, and he ſhall keep them 
as his own, Stamf. Pl. C. 186. for the owner loſes his property, be- 
cauſe he did not freſhly purſue the felon. 5 Cz. 109. a. 

And the king's bailiff, or another in the king's right, may ſeize 
them. S. P. C. 186. a. | - 

But before ſeizure by the king or his patentee, the owner of the 

goods may take them, tho' it be twenty years after the ſtealing. F. 


Pl. C. 186. 6. . . ; 
50, after ſeizure, if he makes freſh ſuit, and attaints the felon for 


ſuch tclony. Bid. : | 
And, by the common law, this was only when the felon was at- 


taint in an appeal at the party's ſuit. 5 Co. 109. | 
But now, by the /. 21 H. 8. 11. if the felon be indicted and attaint 


by evidence given by the party, he ſhall have reſtitution of his goods. 
5 Co. 11 1. a. 1 | ee 


So, if the lord ſeizes goods as waife, he will not be excuſed for 


miſuſer, if there be freſh ſuit. R. 2 Leo. Ia. 


(B) Bona Fugitivorum et in Exigend. poſitorum. 


OMA fugitivorum are the goods of him who is found upon record 
to have fled for felony ; for, upon the preſumption of his guilt 


he forfeits all his goods, which he had at the time of his flight, to the - 


Ling. 5 Co. log. a. St. Pl. C. 183. b. 


I! the jury, who find the flight, acquit him of the felony. S.. P. 


G. 183. by 5 Co. 109. ö. | 
[Flight, on a charge of felony, induceth forfeiture of goods, becauſe 


he hath done what in him lay to ſtop the courſe of public juſtice; 


not, on a legal preſumption of guilt, which muſt be at an end, on ac- 


quitfal, Fgfer, 272.) . they 


7 


e or manor of another, and 
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So, if it be found by inqueſt before the coroner, that he fled, tho“ 
the jury, who, try him, acquit him of the felony and alſo of the flight z 
for the king may hold to the record, which makes moſt for his ad- 
vantage. St. Pl. C. 183. C. 5 Co. 109. 4. 

And ſuch finding is not traverſable. Sz. Pl. C. 183. 6. CI” 
So, if it be found by verdict that an acceſſary before, or after fled. 
St. Pl. C. 184. a. on. | OR | 5 
Or, by inqueſt before the coroner, that an acceſſary before fled. 


id. a | . 
3o, if the flying was only for petit larceny. Did. 5 : 

So, a man forfeits his goods by the flight found, tho? he has a par- 
don of the felony. Did. V N 

Tho' the flight was before or after afreſt. Bid. 
Or, he was killed in his flight, ſo that he cannot be acquitted or 
attainted. 57. Pl. C. 184. 4. 5 Co. 109. ö. | 

So, if a man, accuſed of felony, does not appear, but proceſs goes 
till an exigent is awarded againſt him, he forfeits his goods, tho he 
be afterwards acquitted z for it is tantamaunt to a flight. St. Pl. C. 
184. 6. 5 Co. 4 10. 5. | 


Tno' there be a fault in the writ or count, for which the writ 
abates. Sr. Pl. C. 184. 6. | / 


Or, he was impriſoned after exigent, by which the outlawry upon 
it is reverſed. St. Pl. C. 184, 5. | x „ 
But a man does not forfeit goods by flight found, if he is not after- 

wards indicted, if he is afterwards alive. Sz. Pl. C. 184. | | 

Nor, if the flight is found before the coroner; when he has no 
juriſdiction; as, if he finds the flight of an acceſſary after the fact. 
St. Pl. C. 184. 4. 1 N 3 
80, if he does not forfeit by award of an exigent, if the exigent be 
reverſable. St. Pl. C. 184. b. 5 Co. 111. 4. - ES 


” 


% 


A | 8 

(C) Bona Felonum. 
t 50 felenum are the goods of any one convicted of felony; for 
5 he forfeits to the king all his goods and chattels, which he had 
I at the time of the conviction. 5 Co. 110. a | 

So, a clerk convict forfeits all the goods which he had at the time 

"I of 88 or after, till purgation or pardon. St. Pl. C. 185. 
5 C6410 &. -.- -- 5 | : 
So, now, when by F. 18 El. J. after clergy allowed, he ſhall be 
burned in the hand, and immediately delivered, he forfeits the goods 
_ Which he had at the time of conviction, tho? not ſuch as he had after. 
xd | R. 5 Co. 110. | 1 | 
jilt So, if a man be felo de ſe, he forfeits all the goods which he had at 
the his death, if he is found felo ge ſe by inqueſt before the coroner, or by 
POE before juſtices, who have conuſance of felony. R. 5 Co. 
Pl. 110. 6. . „„ | : 

By grant of the N et felon., the grantee ſhall have the 
uſe debts and ſpecialties of ugitives, Sc. as well as other goods, tho' 
ce 3 there are no ſpecial words. 2 Rel. 195. J. 20. Dub. 2 Leo. 56. 
ac- And it ſhall be a 


debt where the ſpecialty was, not where payable. 


R. 2 Leo. 56, | 
OE Ii 2 . 1 The 


8 


. 5 WAIFE, 


The goods of fugitives or felons can only be claimed by the king, 


or by his grant. 5 Co. 109, 110. 
And not by preſcription ; for they are not forfeited, till found upon 
record. 5 Co. 110. 

Yet a county fiir, whicli has jura regalias may alſo claim lena 


Felon. by preſcription. R. 1 Rol. 399. 
92 ihe king grants to B. bona felonum qualitercunque daminate, 


' of his tenants, he ſhall have the goods; if the tenant be Attainted of 


pefty treaſon, as well as other felony. 2 Rel. 194. J. 53. 
Hut the grantee ſhall not have the Saods of * attainted of high 


treaſon, 2.9%: 194. . 50. N 


b) Bona Confilcats; 


S0, , if the owner omits any part of the goods ſtolen, in his 3 

they are forfcited to the king: in velpes vf the connivance. 5 Co. 
110. a. 

So, if he brings a malicious appeal; as, for his goods which the ap- 


pellee had by his bailment or by finding. 5 Co. 110. a. 
8o, if a man is indicted for ſtealing goods, which were his own 


; goods, and he diſclaims them, they are forfeited to the king; for 
copit fiſcus. St. Pl. C. 186. a. 


Or, if a felon diſavows the goods taken in his poſſeſſion, and Aer, 


wards he 1 is ated for ofhct goods, is. 3 


(E) Deodand, 
0 1.) What ſhall be, 


0 MNIA gue movent ad mortem ſunt deodanda. 8 Jy. 7 7-6. 5G. 
I 10. Þ. * 

And, therefore. every beaſt, or thing moveable inanimate, which 
occaſions the death of a man within the body of a county, without 
the default of himſelf or another, ſhall be forfeited to the king as a 


| depdand; to be employed in eleemfy nam. 3 Inft. 87. 
Iho' the thing was not in motion at the time, if it be . 


St. Pl. C. 20. 


And, as well where the man by miſadyenture falls upon the thing, 


As where the thing falls upon him. Bid. 

And therefore, if the ſword of B. is uſed by A., and another is 
killed with it, it will be a deodand. 3 Luft. 57. H. 33. 

If a man falls from a ſhip i into freſh water, and is killed, the ſhip 
will be a deodand. H. 33. 

If he falls from a horſe when he plunges in the water, Semb. 


2 Kol. 23. 


If an animal kills a child under fourteen, vix. age of diſcretion, yet | 
it ſhall be a deodand. 3 Inft. 57. H. 33. Per two J. ſemb. Raj. 


208. 
And all things moving _ the thing which occaſioned his death, 


are dezdand. St. Pl. C. 20. b 


| So, if a man, riding upon a carriage, falls from it, and bis horſes 


draw the carriage upon him, by which he dies, the horſes and carriage 


are deedand. St. Pl. C. 20. 
85, if the carriage be loaden with hay, the e and the carriages are 


| geedand. St. Pl. C. 20. l. $0, 


— 
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30, tho! he falls from the carriage by the motion only of one horſe, = 
. 3 — 

So, if a man is thrown from a carriage, by overturning, under the 
wheel of a waggon next to it, and the waggon, being loaden, goes 
over him and kills him, the carriage, waggon, loading, arid horſes 

are deadands. R. 1 Sal. 220. * * V 
. So, if a horſe throws a man into the water, and the wheel of a 

mill kills him, the horſe and wheel are deodandr. 1 Sal. 220. Vide 

of, (EJ. | N 

| 6217 pk " falls upon another, which cauſes the death of a man, 
| both trees are deodands. 1 Sal. 220. | ON : 
[But deodands do not meet with countenance in Weftminfter-hall ; 
when a jury has found too little, the courts will not interpoſe in favour 
of the crown, or lord 6f the franchiſe-(tho? they will, if it has found - 
too much in favour of the ſubje); Fyfer, 266.] | 


{Thus if A., fitting on his waggon, falls, the horſes draw on the 
waggon, the fore-wheel cruſhes his head, and he dies, and the 
coroner's jury find the wheel only is the deodand, the court will not 

uaſh the inquiſition. Rex v. Rolfe, Coroner of Kent, M.& H. 5 G. 2. 
Rex v. Drew, Coroner of Middleſex, M. 29 G. 2. Fofter, 266, 267:] 

[No man can preſcribe td it; it muſt be by the king's grant. Fofer, 
266. n | 5 
: (E 2.) What not: | 
But a thing which does not move with that which is the cauſe of 
the death is not a deodand, tho' it is joined to it; as, if a man falls 
from the wheel of a carriage, and is killed, but the carriage does not 

move, the wheel only ſhall be forfeited. Sr. Pl. C. 20. 

If a man falls into the water, and is carried by the water under a 
mill, and there preſſed to death by the wheel of the mill, the wheel 
only ſhall be forfeited, $2. Pl. C. 20. l. Vide infra. : > ES 

If a man falls from his horſe upon a trunk, and breaks his head 
_— I by which he dies, the horſe only ſhall be forfeited. Sz. Pl. 
C. 20.8, | 3 

If he is thrown, by the motion of the horſes, from a cart laden 
with litter, the cart and horſes are deodand, not the litter. Bid. 

If thrown from a horſe, by the violence of the water, into the 
| N => horſe is not a deotland. R. 2 Cro. 483. Acc. 2 Rol. 23. 

P. 130. | 7 

So, a thing fixed to the freehold ſhall not be a deodand ; as, a door 
or gate of a houſe, forced by the wind againſt a man, whereby he is 
killed. Per two J. 1 Sid. 307. | ORE” 

Nor, a bell fixed to a church. Serb. 1 Sid. 207 Mod. Ca. 187. 
1 Lev. 136. : | 1 

Nor, a ſail of a windmill. 1 Sid. Ss: | 

1 a mill-ſtone or wheel of a mill. R. Med. Ca. 187. D. 

97. | | | 5 

* Yor, a tree not ſevered, but blown by the wind againſt another. 
1 Sid. 29 1 


ap" Nor, a thing conſecrated before; as, a bell, which falls upon a 
are ringer. Cort. St. Pl. C. 20. Semb. acc. 1 Sid. 207. 1 Lev. 136. 
80, 2 Roz. 97. : Cont, Dy. 77. in Marg. | | 


1 g | | Nor, 


Vor, a ſhip in the ſea, or falt water. S. Pl. C. 21. 4. 3 J. 5). 


86 if a child, within the age of diſcretion, (viz. under fourteen,) 
7 upon a thing moveable, and is killed, it ſnall not be a deadand. 
„ 5 | g : „ 
Or, falls from a cart, ſhip, horfe, gc. H. 333. 
A deodand ſhall be forfeited to the king, or to him who claims by 

the king's patent. Dy. 77. a. 10% 5. a | 
And by inquiſition before the coroner, it muſt be found, that it is 
dleodand and the valug. St. PL C. 21. a. H. 34. Greenwood, 22. 5 
e 5 
| ba any man's cattle ſtray into the king's manor. | 
So, if they ſtray into the manor of any other lord, who has title 
to eftrays by preſcription or grant, and continue there for a year and 


a day (being proclaimed at the next markets and churches) without 
challenge, the property is veſted in the lord. Britt. Ca. 17. Bend. 


pl. 27. ä 8 | 
A ſwan may be an eſtray. 1 Rol. 878. I. 30. 7 Co. 17. | 


So, if cattle ſtray into the manor of A., and within the year ſtray 
to the manor of B., and continue there for a year and a day, and are 
proclaimed, B. ſhall have them as efrays. 1 Rel. 878. J. 40. 

So, if the firſt manor was the king's manor. ©. 1 Rol. 878. J. o. 

So, if A. leaſes his manor, in which an gray was, before the 
year expired, and then the year and day expire, the leſſee ſhall have 
it, and not the leſſor; for he had the cuſtody only during the year, 
and the property veſts in him who has the cuſtody at the end of the 

year and day. R. 12 Co. 101. e | | 
So, if a ſtranger, within the year, takes the cattle,Pand puts then 
into the manor again as his own, and they continue there for a yeay 
and a day, they will be an gray. Semb. 1 Rol. $79. l. 3. 

But, if it does not continue in the manor for a year and a day, 
without challenge, it will not be an gray, as, if the lord puts it into 
a place gut of the manor. R. Pal. 486. 33 5 
Tho' it continues for three quarters of a year, and then continues 
in another manor or land, to which it ſtrayed, for the reſidue of the 
m—__ 5 = 
And the lord cannot retake it, if it ſtrays into another's land before 
the year expires ; for no property is veſted in kim till after a year and 
day. Bro. Eftray, 11. Cont. 12 Co. 101. R. that he may, if the 
other does not ſeize it as an gray. Hut. 67. | + 

So, if the lord, or his bailiff, does not feize it as an eftray, it ſhall 
not be ſo ; for that begins the property, and the lord may chaſe it out 
of his land if he pleaſes. R. Hut. 67. | ; 
So, cattle which come for common, cannot be 2e/frays, tho! they | 
continue there above a year and day. Bro. Eſtray, 13. i 
Nor, the king's cattle, which come into the manor of another for 2 
year and day. 1 Rol. 878. J. 35. > E : 

So, it will not be an gray by the common law, tho! it continues 

for a year and day, if it be not proclaimed at che two next markets, 


at leaſt upon market-days. Bro. £ftray, 3, 4, 5. — . 1 Rd. 876. 


* 


And at two markets within the ſame county). And 


4.47. 


Ny ' | 
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And alſo at two pariſh n Lamb. Cro. El. 7 16. 
So, if the lord uſes cattle taken as an eftray, by riding, work, 09. 

he will be a treſſpaſſer ab initio. R. 2 Cre. 147. Tel. 96. 1 Rel. 

87 J. 15. 12 Co. 101. 

30 a cuſtom alleged, to put cattle taken as an eftray into a moor, 
part of the manor, and there fetter them, if they are e unruly, is not 
good. K. 1 Rel. 879. J. 25. 

But uſing an gray fot neceſſity is juſtifiable ; ; as, to milk a cow. 
R. 1 Ral. 979. l. 20. 2 Cro. 148. 12 Co, 101. 

To put fetters upon a colt, which cannot be Gerwig kept within 
the fences. Per Tanf*. 1 Rol. 879. l. zo. Het. 67. Winch, 68. Tas 

So, he may put it in his ſtable. Hut. 67. 


So, if the owner challenges the cattle, ſeized and proclaimed as an 


efray, within the year, the lord may detain them till reaſonable 
amends are tendred for his paſture. R. 1 Rel. 879. 4 Bro. 
Eftray, 1. 12 Co. 101. Hit, 67. | 

And the detainer is juſtifiable, if he does not tender reaſonable - 
amends, tho? the lord demands what is unreaſonable. 1 Rol: 879. 
J. 40. 

Yet the owner may take upon an offer of amends, tho? he does not 
tender a certain ſum. R. Sal. 686. 

If the lord dies before the year expires, and afterwards the . 
continues in the manor for the year and day; yet the executor of the 
lord ſhall have it, and not the heir; for when the year is expired, che | 
property relates to the ſeizure. Mo. 11. 

After ſeizure, the lord ſhall be charged for treſpaſs done by an 
-lray. Hut. 67. . 

And he ſhall have a e if a ranger takes i it. Did. ER 

35 Wein W inch, 68. . 


(G) Thiaibaje-trowe 


A re-trove is when a man finds coin'or plate, of geld or lhe, 
the owner whereof is not known, then it belongs to the wo 
bt. Pl. C. 39. 5 Co. 108. ö. 3 Inf. 132. 
If it is found in the ground, a wall, or other place. 3 Inf. 132. 
2 it may belong to another by preſcription, or the ing's grant. 
But it is not ſaid to be treaſure-trove if it be he metal than gold 
or ſilver. Lid. 

Or, if it be found upon the land, and not under ground, i in a wall. 
We: FL. 6 39- | 
| Nor, if the owner can be known. Bid. | 

Tho' the owner be dead; for his executor or adminiſtrator ſhall > 
Veit. 87. Pl. C. 39. b. : 
| © He who finds treaſure ought to give notice gave immediately to 
the s bailiff, &c. or coroner. St. Pl. C. 40. a. 
And the coroner may inquire of che creature found, and by whit 


K. Pl, G _ a. 49, 50. . ; 


(E) Mines. 
(H 1.) Of Gold or Silver. 


ÞY the common law, all mines of gold or filver within the real 
belong to the king, whether they are within the lands of the king, 
or of a ſubject. R. Pl. Com. 313. 336. 9 


Tho? they are not mentioned in the 2 17 Ed. 2. de — | 


Regis; for there are ſeveral of the king's prærogatives not mentioned 
there. Pl. Com. 322. a. | 


So, all mines of copper, tin, lead, iron, or other baſe metal, in 


which aliguid auri aut argenti habet., for ſuch are royal mines. R. fer 
mine J. three cont. | 


If the gold or filver does not. exceed the baſe metal in value. 


[| 


Pl. Com. 336. 5. | | 8 
And the Reporter makes a quere, if the gold or ſilver are not of 


value, otherwiſe the king will have all mines. Pl. Com. 340. a. 


S8o, li of digging and carrying away the ore, and all neceflar 
N. ke king. PI. Jo 336. I Is ; 
And tho' the king grants lands in which mines are, and all mines 
in them; yet royal mines do not paſs. R. Pl. Com. 336. b. 7 
[In a grant of lands from the crown, if there is a bare reſervation 
of royal mines, without right of entry, the crown cannot grant li- 
cence to another to, ſearch for ſuch mines; but if they are once 
opened, it can reſtrain the grantee from working them, and work 
them itſelf, or grant licence to another ſo to do. Lyddal v. Weftm, 
M. 1739, 2 Atkyns, 19.] | „„ 

But the king, by apt words, may grant mines of gold or ſilver, or 
other metals mixed with gold and ſilver, to a ſubject, and ſeyer them 
from the crown. R. Pl. Com. 336. 6. | | 

As, if ex certa ſcientia, & c. he grants to a ſtranger all mines which 
he has in the land of B., for the words oder bi ſatisfied but by 
royal mines there. Per Dyer, Pl. Com. 337. a. 

And now, by the f. 1W.& M. /ef. 1. c. 30. ,. 4. no mine of 


copper, tin, iron, or lead, ſhall be taken to be a royal mine, tho' gold 


or ſilver may be extracted out of the ſame. 
And by the /. 5 & 6W. & A. 6. the owner of any mine, 


wherein is copper, tin, iron, or lead, may work the ſame, tho' claimed 


ito be a mine royal; provided the king, or any claiming under him, 
paying in thirty days after ore laid on the banks, for all clean and 


| merchantable ore of copper, 16 J. per ton; of lead, 9 J. per ton; of 
tin and iron, 405. per ton, may have ſuch ore; except tin ore in thc 


+ counties of Devon and Cornwall. 
RR. | (H 2.) The Stannaries. 
80; the mines of tin in Cornwall are the revenue of the prince, 38 

duke of Cornwall. 2 Rol. 171. (K). Vide in Courts, (L 1, Oc.) 

Vide Baronand Feme (R—S 4, S. —T).— Plaader, (R 15.) 


| 489 
ALES -- 
(a) Wales. | f 
(A 1.) Part of the Dominions of England. , . 
ALES was always feudatory to the kingdom of England. 2 Int. 
195. 4 Inft. 239. = | 3 | | 
Held of the crown, but not parcel. Per Cook, 1 Rol. 247. 2 Rol. 29. 
And therefore the kings of Wales did homage and ſwore fealty to 
H. 2. and Jag Brad. Hifi. 299. 330. 40. 
So, to H. 3. Brad. GG. F | 
And 11 Ed. 1. upon the conqueſt of Leuellin prince or king of 
Wales, that principality became a part of the dominion of the realm 
of England. 2 Inſt. 195. 4 Inſt. 39. | | 
And by the //. Walliz, 12 Ed. 1. it was annexed and united to the 
crown of England tanquam partem corporis ejuſuem. 4 Inſt. 240. 
1 Vau. 300. 400. 2 Rel. 29. 2 Mod. Ca. 140. 5 
And by the /. 27 H. 8. 26. reciting that it was always incor- 
porated and united, it is enacted, that the dominion of Wales ſhall 
Continue for ever incorporated, united, and annexed, to the realm of 
England. 3 „„ ; E 
Yet if the //. Walliz, made at Rutland, 12 Ed. 1. was not an act 
of parliament, (as it ſeems that it was not,) the incorporation made 
thereby was only an union jure feudali & non jure proprietat. Va. | 
414. | | | | \ 
FO (A 2.) Subject to its Laws. | 
Wales before the union with Eng/and was governed by its own 
proper laws. Yau. 300. 399. Cro. Car. 247. Fon. 255. 
But by the /. of Rutland, 12 Ed. 1. the king ſays leges et conſue- 
_ tudines partium illarum fecimus recitari, quibus intellect. quaſdam de con- 
cilio procerum delevimus, quaſdam permiſimus, quaſdam correximus, et alias 
edjiciend. decrevimus. Vau. 400. on | 
And ſince laws made in England bind people in Wales (as, in 
Treland) ; if it be named, but not otherwiſe. Yau. 300. 400. 415. 
And now, by the Af. 27 H. 8. 26. all in Wales ſhall have and in- 
herit all liberties, rights, privileges, and laws, in this realm, and all 
2 majeſty's dominions, and all other his majeſty's natural born 
ubjects. 5 | 
And ſhall be inheritable to manors, lands, &c. in Wales, in the 
ſame manner and after the form of the Engliſh laws, without di- 
viſion or partition, and not after any tenure or form of Welſh laws 
and cuſtoms, | | | 
And that the laws and ſtatutes of this realm, and no other, ſhall 
be had, uſed, and executed in the ſaid dominion of Wales, in like 
manner as in this realm, or as by this act ſhall be further eſtabliſhed. 
And therefore the ſtatutes, then made or afterwards to be made 
are all induced into Wales. Pau. 215. | | 


* 


a 


| | (A 3.) Shall have its proper Counties. „ 
By the A. W. 12 £9. 1. there were ſix counties erected in Wales, 
42 299 Carnarvon, Merimeth, Flint, Garmarthen, and Cardigan. 
* . 239. : | = | x ut 
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But the fr 34 H. 8. 26. mentions Glamorgan and Pembrole alſo 26 
ancient counties.  *- 5 | | N 
The marches of Wales were lordſhips lying between the countieg 
of England and Wales, and not in any county. Vau. 415. 


By the ff. 27 H. 8. 26. and 34 H. 8. 26. Wales was divided into 


twelve counties; for ſeveral lordſbips marchers were annexed to divers 


ſhires in England, and ſeveral to counties of Wales, (viz. to Sal, 


Herford, and Glouceſter, in England; and to Glamorgan, Carmarthen, 
Pembroke, Cardigan, and Merioneth, in Wales,) and the reſidue were 
erected into five new counties, viz. Monmouth, Brecknock, Radnor, 
Montgomery, and Denbeigh, of which Monmouth was annexed to the 
realm of England, and the four others to the dominion of Wales. 


(B) What Proceſs goes to Wales out of the Courts of 


W, eftminſter. 
(B 1.) Mandatory Writs. 5 


15 all the dominions acquired to the crown of England ſome of 
; the king's writs run; as, mandatory writs out of Chancery. 
„„ > | 8 | 
Such as writs of ſafe- conduct. Bid. 
| Writs of protection. Bid. 
Me exeat regnum. Vau. 402. 
Die leproſo amovendo. Did. 
De apaſtatd capiendo. Ibid. 
So, a writ of error. Bid. 


So, a certiorari lies to the juſtices of the grand ſeſſions in Wales to 


remove an indictment for felony to B. R. X. 2 Cro. 484. 1 Ra. 
395. J. 5. Dub. Cro. Car. 331. 1 Rol. 395. J. 7. Dub. 1 Mod. 6g. 


68. R. 1 Vent. 93. 146. R. 2 Ral. 29. R. Sal. 146. Semb. 2 Mod. 


Ca. 136—145. Pide poſt. (D). 3 | 

So, a habeas corpus to remove a perſon indicted there. R. 2 Med. 
Ca. 13 7 | . : F ; 

| (B 2.) Capias Utlagatum. | 

So, a capias utlagatum always goes directed to the ſheriffs of Wale, 

r it is in the nature of a mandatory writ. Yau. 397. 414. 
+ By the f. 1 Ed. 6. 10. all writs of ſpecial capias wilagatum, ſingle 
capias utlagatum, non moleflandum, and all other proceſs for or againſt 
any perſon outlawed, may be directed to the ſheriff of any of the 
counties in Wales, © | 5 


| (C) What Proceſs does not go thither, 5 


B the union of Wales to the kingdom of England by the fl. 
42 TWallie, 12 Ed. 1. or by the ft. 27 H. 8. 26. does not ſubject 
'Wales to the juriſdiction of the courts of England. Vau. goo. 415: 
And therefore, generally, breve domini regis non currit in Walho. | 
Breve domini regis de latitat non currit in Wallia. Argued in 
Lampley v. Thomas, and adjudged in Jones v. Jones, H. 21 G. 2. 
1 Wil. 193. Doug. 213. contra.) | | EE. 
An original writ in real actions does not run in Wales. as 


no 


ese 


And tho' real actions for a ſeigniory, lands, church, Ac, in the 
marches of Wales, were brought and tried in an adjoining county 
before the A. 27 H. 8. 26. yet ſince that ſtatute they are not uſed. 
Vau. 417. Fade oye D). VV A «+5 
So, an appeal does not lie in the county next to Hales for a mur- 
der committed in Wales. R. Cro. Car. 247. 7s 
So, an indictment in Wales for felony in the ſame county ſhall not 
be removed by certiorari to be tried in the county adjoining. Dub. 
Co. Car. 248. 331, 2. Semb. 2 Mad. Ca. 137. 140. Vide ante, (B 1.) 
([So, civil proceedings ſhall not be removed by certiorari from the 
courts of great ſeſſions, without ſpecial cauſe. Doug. 751. n.] ] 
So, a perſon indicted for murder in Wales may be removed b 
| habeas. corpus, and tried in the next Engliſh county. Vide pf. (D). 
S3io, judicial proceſs, as a capias ad ſatisfaciendum, or jieri facias, upon 
2 judgment, does not go to a ſheriff of Wales. ' R. in C. B. Godb. 214. 
R. cont. per three F. 2 Mod. 10. Acc. Vau. 397. 417. 
Tho' it be upon a judgment in B. R. K. cont. in B. R. 2 Bul. 
156, 7. Per Dod. 2 Cro. 484. Semb. cont. per three F. but Twiſd. acc. 
and therefore nothing donc. 2 Sand. 193. 1 Lev. 2911. 
Nor, a ſcire facias upon a judgment againſt an heir and zertenants 
R. cont. per three F. 2 Mod. to. but Yau. acc. 397. 417. ; 
Nor, a ſcire facias againſt bail, who live in Wales. R. cont. in 
B. R. 2 Bul. 54. 5 | 1 Wag | 
Nor, a teflatum ſcire facias. Dub. 1 Lev. 291. | 3 
So, if the defendant dies after judgment againſt him in Wales, and 
A. takes adminiſtration to him in London, the judgment in Wales ſhall 
not be removed by certiorari to B. R. or C. B. to enable the plaintiff 
to take a ſcire facias out of the ſuperior court againſt the adminiſtrator. 
E. Cre. Car. 34. ar 1 


(D) Trials for Lands, &c. in Wales. 


REAL actions for a ſeigniory or barony within the marches of Wales, 
ſhall be brought and tried in the county within England next to 
ſuch ſeigniory or barony. Yau. 412. Vide Action, (N 2.) 
And this ſeems founded upon an ancient ſtatute now loſt. Yau. 404. 
So, by the ff. 26 H. 8. 6. juſtices of peace and gaol delivery in 
counties adjoming to Wales may hear, c. all felonies (and their ac- 
ceſſaries) committed in Wales. + „ 

And this is not repealed by the ff. 34 & 35 H. 8. 26. that judges of 
Wales may hold pleas of the crown, and ſhall inquire, ec. of all 
rriminal offences committed within their limits; for the king has a 
concurrent juriſdiction. 2 Mo. Ca. 145. 1 

And therefore, a perſon indicted there for murder, after a nolle pro- 
/equi upon the indictment there, was removed by habeas corpus to Here- 
Jerd, and there indicted, and tried and convicted, and after judg- 

Rent againſt him in B. R. executed. R. 2 Mod. Ca. 136145. 
[Judges of aſſize in adjacent Engliſs county have concurrent juriſ- 
diction in felonies, with the grand ſeſſions, thro all Wales, and 
not in the lordſhips marchers only. Rex v. Athze, T. g G. Str. 553-] 
[Habeas corpus may be granted, without affidavit, to remove a pri- 
loner indicted, to take his trial in the adjacent Zagliſb county. Rem 

* Dovis, H. 6 C. 2. Str. 94.1 N 25 
| „ | But 
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But trial in the next county for lands in Waler extends only to 2 
igniory or barony within the marches there. Yau. 412. 
It does not extend to an indictment or appeal for murder or other 
felony there, which ſhall be tried in the grand ſeſſont. R. Jon. 255. 

| — iſſue joined a venire facias ſhall be awarded for trial. 

And it may be returnable the day after the . for the proceſs 
ſhall be de die in diem in the ſame ſeſſions. R. Gro. Car. 179. 

[If there be a bill of exceptions to the rejection of evidence in the 
court of great ſeſſions in Wales, and on error in B. R. the evidence be 
deemed admiſſible, the court of B. R. will award a venire de nouo into 

the next Engliſb county. 2 Term Rep. 125. 

If there be a bill in the grand ſeſſions againſt A. and B. to which 4, 
who lives there appears, if B. upon ſervice in London does not appear, 
his land in Wales may be ſequeſtred. Dub. 2 Mod. Ca. 374. = 

[By flat. 13 Geo. 3. c. 51. if plaintiff in perſonal or in tranſitory 
action, where the cauſe ariſes in Wales, and is tried in the next 

Engliſh county, does not recover by verdict, debt or damages to 10%, 
and judge certifies that defendant reſided in Wales, at ſervice of meſne 
proceſs, judgment of nonſuit ſhall be entred, unleſs judge certifies 
that the title of land was chiefly in queſtion, and the cauſe proper to 

be tried in Eng/;/b county. Plaintiff is to have his damages out of de. 

fendant's coſts ; the verdict is a bar to other actions for the ſame.} 
[If plaintiff, an attorney, by attachment of privilege, ſue a defend- 
ant reſident in Wales, for words ſpoken there, and lay the venue in the 

Felch county, (in order that the cauſe may be tried in the next Engliß 
county; ) and the judge at the trial certify that the defendant was re 

fident in Walei, &c. that fact, thus certified, may be ſuggeſted on 

the judgment roll in order to entitle the defendant under this ſtatute 

to enter a judgment of nonſuit. Evans v. Jones, B. R. M. 36G. 3. 

6 T. R. 500.] | Sn | 2 

[Juſtices ſhall not make deputies but for calling eourts, taking 
fines, &c.] | 5 | „ 
[King may nominate deputy, in caſe of ſickneſs of juſtice.] 
There may be ſpecial juries.] 8 | 
[Juſtices may appoint perſons to take affidavits, and recognizances.] 
The ground of a judgment in one of the courts of great ſeſſions may 
be queſtioned in an action on that judgment. , Doug. G.] 


Vide more concerning Wales in Action, (N 2.) 


| (A) War. 
NI king has power to make war and peace. Vide in Prerogative 


„ "ak e 
How ſoldiers are to be levied for the land or ſea ſervice, wide in 
Prerogative, (C 2.) 25 | 2 2 3 
Command of the forces. Vide Prærogative, (C 3.) 
Erection or raiſing of forts. Vide Prerogative, (C 4.) 
After war declared a proclamation iſſuos to notify it. 


/ 


[B) Service of the King in his War. 
e "$8 Ae. pure. FFF 
„LI princeps to be ſerved by his own ſubjects, rather than 
M by others, in his wars. Co. L. 69. a. Ann hens 
By the ff. 7 Ed. 1. it belongs to the king to defend all force, G. 
and the earls, barons, Cc. are bound to aid their ſovereign at all ſea- 
ſons, if need be. | et dt ny op 
If the king makes a voyage royal into Scotland, &c. whoſoever holdy 
per feadum militare ought to be with the king well arrayed for the war 
for forty days, and ſo pro rata, if he holds by a moiety, c. of a 
knight's fee. Lit. ſ. 95. _ | 8 „ 
And a knight's fee was computed not by the quantity, but by the 
yalue of his land; for 200. per annum was a knight's fee. Co. L. 69. a. 


* 


(B 2.) By Contract. 


So, the king by indenture inrolled in the Exchequer may contract 
with a knight, &'c. who has tenants, Wc. in the country for ſo many 
men for ſuch a time to ſerve the king in his wars. Co. L. 71. a. 

And the departure of a ſoldier after muſter, c. was felony by the 

. 18 H. 6. 19. (which is now of no force, becauſe ſuch form of militia 
is diſyſed), Co. L. 71. a. R. 6 Co, 27. a. Vide Fuſtices, (8 8.) 


(B 3.) By Commiſſion of Array. 


So, the king may iſſue a commiſſion of array, ta raiſe ſoldiers pur- 
ſuant to the direction 5 H. 4. Semb. 2 Ruſh. 1229 —1233. 


(B 4.) What Arms every one may keep. 

So, by the /. Wint. 13 Ed. 1.6. every man ſhall have in his houſe 
harneſs to keep the peace according to the ancient aſſiſe, viz. he that 
hath under 4os. per annum, giſarms, knives, and leſs weapons and 
he that hath under 40 marks, in goods, ſwords, knives, and lefs 
weapons; he that hath above 4os. and under 5/. per annum; a ſword, 


] bow and arrows, and a knife; if above 54, per annum, a doublet, iron 
Y breaſt-plate, ſword and knife; he that hath 10%. per annum, and 20 


marks in goods, an hauberge, iron breaſt-plate, ſword, and knife; he 
that hath above 15 J. per annum, and 40 marks, an horſe, beſides the 
| kauberge, & c. | _ ES 
And by this flatute à view of armour ſhall be by two conſtables twice 
a year, „„ | 
By this flatute and the articles of inquiſetion there-n 34 Ed. 1. inquiry 
ſhall be made, if the people have weapons in their houſes according 
to the quantity of their lands and goods. | 
But by the l. 1 Ed. 3. 5. none ſhall be charged to arm himſelf, 
Otherwiſe than he was wont to be. 8 RE 
Ih (B 5.) Remedy againſt a Deſerter. = 
| By the common law, if a ſoldier, after receiving the king's wages, 
 Ccparts from the ſervice, upon a certificate by the captain to Chancery, 
7 bt goes to the king's ſerjeant at arms ad capiend. condutt., &c. 
33. by Rat 


in 


% war 
[The receiving pay as a ſoldier, ſubjects the receiver to lies iſ. 
diction. Grant v. Gould, C. P. T. 32 Geo. 3. 2 H. Bl. bh ry juri 


Or, a writ to the ſheriff, ad arreflandum B. qui bee n 
praficiſcendum in obſequium domini regis, et non oft eck. 2 12 53. 


6.) But the King cannot charge the Subject for the levying of 
5 Forces without Authority _ 251 


But by the 1 1 Ed. 3. 7. confirmed by the ft. 4 H. 4. 13. whereas com. 
mĩſſions were granted to levy men of arms, and convey them to the 
king at the charge of the ſhire, it was enacted, it ſhall done ſo no 
more. Vide Parliament, (H 22.) 

And 20 Ed. 3. the king confirmed the ordinance,” that the ſubject 
ſhall not be charged for arms. 2 Rol. 173. I. 4. 

By the J. 25 Ed. 3. 8. no man ſhall be compelled to Bud men of 
arms, &'c. if it be not by common conſent in parliament, unleſs they 


hold by ſuch ſervice. ' Confirmed by 4 H. 4. 13. 


7 e -(B 7.) Nor, for Maintenance of the Forces. 
So, by the ff. 3 Car. (being a petition of right) it war complained 


that ſoldiers and mariners in divers counties have been diſperſed, and 
the inhabitants againſt their wills compelled to receive them into their 
| houſcs, and to ſuffer them to ſojourn there, and it was prayed, that the 
people may not be ſo burthened in time to come; to which the king 
anſwered, ſoit droit fait come eft defire. | 

By the /. 1 Ed. 3. J. no commiſhons ſhall be ngaſed to prepare 
men of arms, and convey them to the king in Scotland, or elſewhere, 
at the charge of the ſhires. | 
Buy thee. 18 Ed. 3. 7. men of arms, Ce. choſen to go in the king's 
ſeryice out of England ſhall be at the king's wages from the day they 
depart out of their counties till they return. | 

So, by the /t. 1 Ed. 3. 5. none ſhall be compelled to go out of his 
ſhire, but on neceſſity, and laden coming of ſtrange enemies, and 
then but as uſual, | 


Vide more concerning War in Di int, D 6 fa, (K 4.) 
_ (K 4.) Prærogative, (C 1, &c.) 


WAR D. do, 

Vide Guardian, (H 1, Oc. )—Prerogattve, (D 59. F oy 
WAR D E N. 80 

—— of the Cinque Ports. Be 

= Pide Franchiſes, (E 3.) And 

. | affirma 

—— of the Fleet, my 

Fade Chancery, (B 8.) rftory 

> 

WARD u O T E. 15 


Vide Courts, O 6. ) 


| 5 
WARRANT: | | 


vide Forcible Entry, (D 18, 1 9.\—Impriſonment, (H 6, Se. —Plaader, | 
N 6K 26.)—(3 M 23.) SE N tHe 


WARRANT OF ATTORNEY,  _ 
if HE rule which requires that an attorney on the part of a priſons 
T ſhould be preſent when a bond and warrant of attorney are exes 


cuted by him, only relates to perſons in cuſtody on meſne proveſi. 
: Term Rep. 715] : i 


Vide Amendment, (E 1, 2.)— Attorney, (B 7, 8.) 


WARRANTY, 
Vide Garranty. 


f 


Warrantia Chartæ. 5 5 

Vide Garranty, (K 1.)—Pleader, (3N 1, Ge. 
WARREN. | 
Vide Chaſe (O—F). 


—— 
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WAS T. 


(A) Waſt, by the Common Law. 
| ( A 1.) Prohibition of Waſt. | 


Y the common law a prohibition might be awarded againſt a tenant 

1% dower, or guardian in chivalry, for prevention of waſt by then 
2 Inſt. 299. | | | 15 . 

So, 2 tenant by the curteſy. Cont. 2 Infl. 145. 
And ſuch prohibition lay guia timet, before waſt committed. 

90, if a writ of right or other action is brought, and pendente lite tht 
tenant commits waſt, a writ of effrepement ſhall go. R. Dal. 1. 

So, if error be to reverſe a common recovery. R. Cro. El. 774. 
So, a prohibition of waſt lay by the patron againſt the parſon, - 
near, to prevent waſt in the glebe or church- yard. | 

And the /. 35 Ed. 1. ne rector profternat arbores incemeterio was only 
«firmance of the common law. R. 11 Co. 49. . 

90, it lay againſt a biſhop, abbot, prebend, He. e 

50, if the incumbent commits waſt in the glebe or lands of the 
2 1 lite in quare impedit, a prohibition ſhall be granted. 


50, lince the . of Marlb. 2 i it lies againſt a leſſee for life, or for 
ears. 2 Inſt, ag Tg _ go act | 1 


"a6 © "ALT | i 
So, a prohibition lies now, ſince the ff. of Gloucefer, 5. Ghee 


would lie at common law. 2 Int. 299. N os 
Prohibition of waſt was by a writ directed to the ſheriff commanding 
him, quod non permittat quod A. faciat vgſtum, & c. 2 Infl. 299. 
And thereupon the ſheriff might take the poſſe comitatus, and pre- 
vent waſt. 2 Inſt. 299. Ie m | 22 
But now, by the „i. V. 2. 14. it is ordained, that no writ of pro- 
hibition ſhall be awarded for the future, but a writ of ſummons, 
2 In}. 146. 389. . g | hy | 
8 3 (A 2.) Action of Waſt. 
So, by the common law, after waſt committed, an action lies againſt 
tenant in dower, or guardian in chtvalry. | 
So, againſt tenant by the curteſy. 2 Inf. 145. 300. 
/ And it lay againſt all tenants in dower, by the common law, or by 
_ cuſtom, ad gſtium ecclefie, ex er Patris, or de la pluis belle. 2 Inft. 303. 
So, againſt a guardian in right or in deed. 2 I»ft. 305. 
By grant of a ſubject, or of the king. 2 ft. 305. 
So, againſt a guardian in /ccage, as well as in chivalry. 2 Inft, 135. 
305. F. N. B. 59. E. Cont. Co. L. 54. 2. 5 | 
But by the common law, waſt did not lie againſt leſſee for life or 
for years; for it was the /aches of the leſſor, that he did not provide 
againſt waſt. 2 Iiſt. 299. 145. 5 Co. 13. 5. | 
So, it does not lie by the aſſignee of the heir againſt tenant by - 
curteſy, or in dower. 2 Inft. 301. ons | 
But waſt does not lie in ancient demeſne, becauſe the court upon de- 
| fault at the grand diſtreſs cannot make a writ to the ſheriff to go te 
| the place waſted, according to the %. W. 2. 14. 2 Sand. 254. 


| (B) Waſt, by the Cuſtom of London. 
1 : (B 1.) Waſt lies. 


8 by the cuſtom of London waſt lies at the common law for waft 
in houſes there. 2 Ingſt. 299. _ nk og | 
And now, ſince he of Glo. 5. waſt lies there in caſes within that 
ſtatute as well as in others; for tho' the ſtatute gives an action for walt 
in caſes where it did not lie before, and gives alſo treble damages # 
| locum vaſlatum, yet it does not take away the juriſdiction of any court 
which before held plea of waſt, 2 1/7. 299. R. 2 Sand. 254. 


= 32.) And Writ of Eftrepement. 1 


So, a writ of grepement lies in London, pendente placito, or aſter 

judgment and before execution, to ſtay waſt. 2 Inſt. 328. $* 6 

And it may be by original writ, ſued out of Chancery with the 

original in the ſuit, or after pendente placito, or judicial, granted by 

the court, and directed to the ſheriff, the party, or both. 2 Inft. 328. 

| And this was explained by the ft. of Glo. 13. which enaQts, that if a 

4 plea be moyed in London by writ, the tenant ſhall not commit waſt or 

| | eftrepement of the tenement demanded; and if he do, the mayor and 
bailiffs ſhall cauſe it to be kept at the ſuit of the demandant. 

And now by the f. G. 13. it lies to prevent waſt pendente Placits, 

and it judicially iſſues out of the court where the action is depending: 

2 Hit. 328. | ect | 80, 


— 


So, efirepement lies in all real / actions where dama ges are recovered. 
328. JJ 
4 1 real actions, tho' no damages are to be recovered. Semb. 
21n . 28. | ; | . 
70 againſt every tenant. | | 
So, againſt his feoffee, vouchee, prayee in aid. 2 Inft. 328. 

So, againſt the tenant and a ſtranger. 1bid. 1 : 
So, it lies in ſcire facias upon a fine and recovery, quid juris clamat, 
attaint, tho? no land is demanded. Bid. | LE 
And if the land eſcheats pendente placito, the writ of eftrepement ex- : 


| tends to it. 2 Inſt. 329. ö 
In eftrepement the tenant ſhall not have his age; for it is in nature of 


a treſpaſs. 2 Luft. 328. 


After eftrepement delivered to the ſheriff, he may reſiſt him who at- 
tempts waſt, and take the poſſe comitatus, and impriſon him, if ne- 

ceſſary. 2 Inſt. 329. 5 1 

Such writ is only a prohibition from committing Waſt, and the 
parties may plead upon the attachment. Jbid. TE 

By virtue of this writ the plaintiff recovers damages for the waſt 
committed pendeute placito. Ibid. e 

So, upon eftrepement after judgment, tho' no prohibition before de- 
livered. Bid. | | 

But in gſtrepement pendente placito, the plaintiff does not recover 
damages till the principal ſuit is determined. 2 1rft. 328. 

Nor, damages for waſt committed by a ſtranger pendente placite, 
without the privity of the tenant. te. 

In waſt the plaintiff does not recover damages for the waſt pendente 

te, but the plaintiff muſt have a writ of eftrepement. 2 Inft. 329. 

If the defendant commits waſt after a writ of efrepement, the plaintiff 
may declare on the writ of effrepement. Mo. 100. | 

To the declaration in a writ of effrepement, the defendant may plead 
10 wwaſt committed. bid. | od 

If it be found by verdict in a writ of efrepement, that the defendant 
has committed waſt, the plaintiff ſhall have judgment, and recover 


damages and coſts. Bid. 


(C.) Waſt, by the Statute of Clouc. 5. 


AND now by the ff. 6 Ed. 1. 5. a man may have a writ of waſt in 
r a man, who holds by the law of England, or in 
other manner, for term of life, or years, or in dower; and he who 
ſhall be attainted of waſt, ſhall loſe the thing which he has waſted, 
and make ſatisfaction of treble of what the waſt ſhall be taxed at. 
And by . W. 2. 13 Ed. 1. 14. prohibition of waſt is taken away, 
and a writ of ſummons given for all waſt. | | | 
By the ft. of Marlb. 52 H. 3. 23. all farmers were prohibited to 
commit waſt, and this was the firit ſtatute againſt them. 2 Inſt. 145. 
And therefore, ſince this ſtatute, if the leſſee for life or for years 
committed voluntary or permiſſive waſt, he ſhould anſwer full 
Gmages. 2 Inft. 145. Vide poſt. (F 2.) WE: 
By the f. V. 2. 1 3 Ed. 1. 22. if there are joint-tenants or tenants in 
@mmon, and one commits waſt, the other may have a writ of waſt, 
here upon the defendant ſhall have his election to have partition and 
Vol, VI. RC... Lk 5 (une 


498 s a 
take hcum wveſtatum for his ſhare, or to find ſurety that he will not tale 
more than his proportion. 2 1nft. 403. Co. L. 200. 6. 8 

And this extends to joint-tenants, Qc. only for life. 2 If. 402 
Co. 200. 6. | DE | 5 

But it does not extend to waſt in cattle, houſe, or other place for 
| habitation. 2 nf. 402. OTE I ds dub 
Nor, to waſt in a dovehouſe. Co. L. 200. 6, 
Nor, to waſt by one parcener. Did. 


( 2.) By whom it lies. 


" Waſt is always ſuppoſed, to the diſheriſon of the plaintiff, and 
_ therefore it ſhall be brought by him who has the immediate reyerſion, 
or remainder, in fee, or in tail. Co. L. 53. a. 
Aman who claims the inheritance by purchaſe, may have waſt, 28 
well as if he claimed by deſcent, tho” the ſtatute ſpeaks only of in- 
heritors, 2 Rol. 825. J. 44. Sen | 
So, he who claims in remainder. 2 Rol. 825. J. 25. | 
So, a lord, who has the inheritance by e/cheat. 2 Rol. 825. . 30. 
The grantee of the king upon attainder. Co. Em. 699. a. | 
So, he in reverſion or remainder in tail, as well as in fee. 2 R:/. 
825. J. 25. Hut. 110. 2 Inst. 302. | > Ne 
So, if tenant in common leaſes for years his part to his companion, 
he may have waſt, and recover a moiety of the place waſted and of 
the damages. Per two F. Mo. 71. 1 85 | ; 
So, he who has the inheritance may join another with him, who 
has not an eſtate of inheritance, in an action for waſt ; as, huſband 
and wife may have waſt, where the reverſion or remainder is to them 
and the heirs of the huſband. 2 Rol. 825. 1.41. | 
So, if the reverſion be granted to A. and B. and the heirs of B., 
they may join. Co. L. 53. b. 5 
So, 2 ſurviving parcener, and the huſband of another parcener, 
being tenant by the curte/ſy, may join in waſt. Co. L. 53. b. Dub. 
per Treby, Lut. 803. 3 | 
So, two joint-tenants for life, and to the heirs of one, may join. 
Co. L. 53. b. 42. a. > CE | 
S8o , it is ſufficient, if the plaintiff has the immediate inheritance at 
the time of the action, tho' he had not at the time af the waſt, or 
will not have by poſſibility after; as, if tenant for life or years, re- 
mainder for life, &c. commits waſt, and afterwards B. in remainder 
dies, or ſurrenders, the reverſioner ſhall maintain waſt. Co. L. 54-5: 
2 Rol. 829. J. 10. 25. Mo. 387. R. 5 Co. 76. Fon. 51. AIR 62. 
80, if a leaſe for life or years was made to A. remainder to A. per 
auter vie; for both eſtates are in the lefſee. 2 Inf. 301. 3 
So, if the meſue remainder or reverſion for life was without im- 
peachment of waſt, R. Fon. 51. 2 Cro. 688. | 
So, if the remainder for 2 be upon a contingency, beſore the 
contingency happens, the reverſioner may have 5 Ke. Al. 82. 
Or, if there are contingent remainders or uſes, before they come 
in eſſe. R. Al. 83. | le; 
Do, if the remainder be only for years, the reverſioner ſhall have 
waſt, notwithſtanding the meſne remainder. Co. L. 54. 4. 2 Inft. 90 
f | | | , 


bn. 


rr 
So, if a leaſe be made by him in reverſion to commence at 2 future 
. day; for = is only a future intereſt. Ce. Z. 54. a. 2 Ral. 829. 


1. 30. — 


Ul 


(C 3. \ 3 . not. 


But waſt does not lie by him who has not the ane inherit- 
ance in him; and thereſore, if a leaſe be to A. for life or years, re- 
mainder to B. for life, waſt does not lie by him in fee, ſo long as the 
eſtate of B. continues. Co. L. 54. a. R. Al. 81. 2 Rol. 829. 1 10. 

A5. Per two J. Mo. 18. R. 2 Gro. 688. 2 Inft. 301. 

So, if a leaſe be to A. for life or years, and he in reverſion grants 
the reverſion for life to B. during the continuance of the eſtate of B. 
he ſhall not have waſt. 

So, if he grants the reverſion for years, he ſhall not have waſt du- | 


ning the term. Co. L. 54. a. 


So, if tenant in tail by fine grants, or bargains and ſells aum 
fatum ſuum, the grantee ſhall not have waſt ; for! e has no inheritance. 
R. 3 Leo. 60. Vide Eſtate, (B 33.) 

Tho' he is tenant in tail, with remainder in fee; for, tho' the 
grantee has the fee, there is a meſne eltate-tail. R. 3 To 60. 

So, walt does not lie by tenant jn tail after poſſibility. 2 Rel. 825. 


Tho waſt was committed before the death of huſband, or wife, 
upon whom the iſſue were to be begotten. Ado. 18... -- 
So, if there be tenant for life, remainder to huſband and wife in 


+ ſpecial tail, remainder to the heirs of the huſband, and the wife dies 


without ſue, the huſband ſhall not have waſt. Dub. A 

So, waſt does not lie by him, who had not the inheritance in him 
at the time of the waſt done; and therefore it does not lie by an heir 
for waſt in the time of his anceſtor. 2 IH. 305. 

Nor, the ſucceſſor of a ſole corporation; 3 2s, biſhop, archdeacon, 
parſon, Sr. for waſt in the time of the predeceſſor. 2 Rol. 824. 
43. 49. R. 1 Rol. 432. 

Nor, a younger ſon, for waſt in the time of his elder brother, who 
died before actual ſeifin, whereby he makes his title as heir to his 
father. 2 Rol. 825. 1.10. | 

Nor, grantee of a reverſion for waſt before his grant. 

Or, after the grant of the reverſion, and before attoryment. 
2 Kl. 82 3. L 18. 

Nor, the grantor, ſor waſt after grant of the reverſion, and befoxe 
attornment. 2 Rol. 82 . & 4 
14 Nor, a lord by eſcheat, for waſt 3 the eſcheat. 2 Rol. 82 5. 


Yet * lies by the ſurviving j joint-tenant, for walt! in the life of his : 


companion. 


- by a ſurviving parcener, for waſt in her ſiſter's time. 
305. 

» waſt does not lie by him, who has not the ſame eſtate con- 
tnuing in him, which he had at the time of the waſt committed; as, 
N a reverſioner, after waſt committed, aliens, and retakes An eſtate to 

imſelf and his heirs, he cannot afterwards have waſt, which cophlts 


Wet Co. L. 53. b. 
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| waſt, and afterwards the leflee enters for the condition broken. 
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A 
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8 AS | 
| So, i he grants te reerin tothe uſe of big aan wi a 


dhe heirs of himſelf. Co. L. 53. 6. 
- (C 4.) Againſt whom it lies. 


Waſt by the common law was only againſt tenant by the curtc, 


in dower, 'or 5 Vide ante, (A 2.) 
| y the ff. of Glo. g. it lies alſo againſt leſſee for life, or 


And now, 
years. Per auter vie, quamdiu ſe bene geſſerit, &c. 2 Inft. 3 ol. 


But it is uſually brought upon the ſtatute againſt the mite by the 


3 F. N. B. 60. K. 
So, it lies againſt a deviſce for life, or for years. 2 Rol. 826. J. 25. 
So, if the eſtate for life or years be forfeited to the king for treaſon, 


Ec. waſt lies againſt. the king's grantee, tho he comes in the bf, 


Per Co. 2 Rol. 826. 1.20. 2 Rel. 20. 


If tenant for life or for years aſſigns his eſtate, waſt lies againſt the 


aſſignee for waſt done after the alignment. Co. L. 54. 4. R. Cri. 


El. 683. 


So, if leſſee makes an underleaſe to B. who commits waſt, an 


action lies againſt him. 

If tenant by curte/y or in dower aſſigns his eſtate, and the heir be- 
fore or after the aſſignment grants his reverſion, the grantee ſhall have 
walſt againſt the aſſignee for waſt afterwards committed; for the pri- 


”—_ is gone. Co. L. 54. 4. 2 Inft. 301. 
f tenant in tail after poſſibility aſſigns his eſtate, waſt lies againſt 


him. 2 Just. 302. 

If tenant by the curteſy makes a leaſe for years, and the reverſioner 
confirms it, and tenant by the curteſy dies, waſt lies againſt the leſſce 
for years. 2 Inft. 302. 

© So, if tenant for life or years aſſigns, excepting the trees, and the 
aſſignee cuts them down, waſt lies againſt him. 2 fe. 302. 2 Ru. 


454. J. 40. 
So, if a lord enters upon his ville: n, waſt lies againſt him 1 waſt 


afterwards, tho' he comes in in the po, Co. L. 451. a. 2 Inft. ol. 


So, it lies againſt an occupant. Co. L. 54. a. 2 Inft. 301. 
Tho! he takes, as ſpecial occupant. - Co. L. 54. a. 
So, againſt him, who takes a term, as executor, or adminiſtrator, 
2 Inft. 302. Co. Ent. 693, 694. _ 
o, againſt an executor de ſon tort of a term. R. 3 Med. 93- 
Waſt ſhall be brought, generally, againſt him who commits the 


waſt. Co. L. 54. 


And therefore, if leſſee for life or for years commits WY and af- 
terwards aſſigns his eſtate to another, waſt lies againſt him i in the 


auer. 2 Rol. 829. 1.45. 2 Inſt. 302. 
B3o, if a guardian commits waſt, and chewed: n over his 
ward. 2 Rol. 829. J. 50. Cont. Co. L. 54. 


80, if grantee of a tenant for life or years upon condition 3 
4 


L. 54. a. 2 Hf. 302, 
So, it lies againſt tenant per auter vie, or for years, in the  tenuit 


iter the death of the ce/tui que vie, or the term expired. 2 Rel. 830. 

J. 8. 2 
A de an executor, who commits 88 and then aſſents to a 
deviſe of the term. 5 Co 12. ö. | 80 
- U 


ſeiſed 
2 Kol. 


"Watt 80. 
Bo, againſt a ſuoceſſor, for waſt by his prededeſſor depoſed, quam- 
dis he is alive. 2 Rol. 827. J. 40. 43. : re i 
So, againſt a huſband, who has a term as ſurvivor, for waſt du- 
ling the coverture. Co. L. 54. wk. 5 
But the action ſhall be againſt tenant by the curteſy, in dower, for 
fe or for years, tho' waſt be committed by a ſtranger. Co. L 54. a2. 
2 Inft. 146. 2 Rol. 821. l. 5. En ES 
Tho' the leflee be an infant, feme-covert, &c. Co. L. 54. a. 
2 Inſt. 33. EL 1 | 07 
Thoꝰ a ſtranger diſſeiſes the leſſee, and commits waſt. 2 Rol. 821. <5 
Lie ! - ed Sri | | 
Tho! the leſſee enfeoffs a ſtranger upon condition, who commits 
waſt, and afterwards the leſſee enters for the condition broken. 
2 Rot. 828. J. 25. TT | „ „„ 
Tho' the waſt was for cutting down timber upon a contract with 
tenant in tail in his lifetime, K. Hard. 960. 8 | 
So, if B. has common of ęſtovers in a wood demiſed, and in taking 
his H vers he commits waſt, an action lies againſt the leſſee; for B. 
was a ſtranger for this purpoſe. 2 Rol. 821. 1.15 | 
So, if a monk commits waſt, where his ſovereign is guardian. 
2 Kol. 821. J. 30. f | "Fo 
If tenant in dower be of a manor, and a copyholder commits waſt. 


2 Inf, 363. „„ NT | : 
So, if tenant, by curteſy, or in dower, aſſigns his eſtate to B. who N 
commits waſt, an action lies by the heir againſt the tenant by curteſy, 75 
or in dower; for there is a privity between them. Co. L. 54. a. A 
by it muſt be againſt them, and not againſt the aſſignee. I 
2 Infl. 301. — | St | 95 
So, by the ,. 11 H. 6. 5. waſt lies againſt the pernor of the profits, 4 
tho he has aſfigned his eſtate. 2 Iiſt. 302. : „ 4 
And tho' there be an aſſignment by the aſſignee, it lies againſt tze i 
aſſignee who took the profits. R. 5 Co. 77. b. _ 
Fg 1 him in remainder, as well as by him in reverſion. R. x 
F | | „ 7 
So, if there be joint-tenants of an eſtate for life or years, and one _—_ 
commits waſt, an aCtion lies againſt both ; but the treble damages = 
277 be recovered only againſt him who committed the waſt. = { 
2 Inſt. 302. | | Ee EL 8 . == 
* * they are joint-tenants of a ward, and one commits waſt. Co. 9 
54. a. | | | Y 


If one joint«tenant enters into religion, waſt lies againſt his com- 
panion alone. 2 Rol. 828. I. 38. . | = 
Jo, waſt lies againſt huſband and wife for waſt committed by the 

| | Vife before coverture. 2 Rol. 827. I. 20. „ 
Or, for waſt committed during coverture, when the huſband is 
eiſed or poſſeſſed in right of his wife, or jointly with his wife. 
a Rel. 827. J. 5. 16. 18. Cro. El. 357. N 
£2 ( .) Againſt whom not. | 

But if the king, tenant for life or years, commits waſt, an action 

5 not lie againſt him; for the king is not within the H. of Cle. f. 
ba therefore, if an eſtate for life or years be forfeited: to the king 

treaſon, E. waſt does a again t the kung; Me. 335. 11 


1 _—— 

If tenant by carte or in 1 or for life, * dies after * com- 
mitted, waſt does not lie againſt his executor or adminiſtrator, 
1 Rel. 828. J. 34. 

So, if leſſee for years dies after waſt conimitted; tho' the term 
goes to his executor or adminiſtrator. 2 Ji. 32. 

So, if an abbot, c. guardian, commits 5 and dies, waſt does 


not lie againft his ſucceſſor. 2 Rol. 827. J. 40. 
If a woman, tenant in dower, takes huſband, who commits waſt, | 


and then the wife dies, waſt does not lie againſt the huſband. 2 2 | 


827. J. 22. 
So, if the wife was tenant for life; for the huſband was ſeiſed is 


Jure uxorts, Co. 54. a. 2 Iiſt. 301. Semb. Cro. El. 357. 

So, waſt does not lie againſt a guardian in ſocage; for he may have + 
account. Co. L. 54. a. Cont. 2 Iiſt. 135.305. Vile ante, (A 2.) 
Nor, againſt tenant by ſtatute-merchant, ſtaple, recognizance, or 
elegit ; for the conuſor may have a venire facias ad computandum, and 
recoupe in damages. Co. L. 54. a. 2 Inſt. 302. | 
Nor, againſt tenant in tail after poly Co. L. 54. 2 I. 

O2. 

i Nor, againſt leſſee at will. 5 Co. 13. b. Cro. El. 757. 784. 

So, waſt does not lie againſt tenant for life or years without im- 
peachment of waſt. 

So, if tenant for life, without A leaſes for years, waſt 
does not lie againſt the leſſee for years; for his eſtate is derived from 
him, who was diſpuniſhable. R. Jon. 51. 

So, if a leaſe for life or years be without impeachment of waſt for 
two years, waſt does not lie after the two years expired for waſt 


during thoſe years. Mo. 18. 


(D 1.) Waſt, what ſhall be. 
5 wi AS . * and exile of villeiut, are all prohibited. C. 


So, = 3 alſo exile; for tho' the fe. of Marlb. 23. ſpeaks 
T waſt, ſale, and exile, yet the Jt. of M. c.4. W. 2. 14. and the 
of Gle. 5. mention only waſt and deſtruction, and exile is com- 


= hended under the general word Vat. Co. L. 53. b. 
Pr Watt is voluntary, or actual waſt, and permiſſive waſt. Ce. L. 


53. 4. 


\ 


(D 2.) In Houſes. 
By the fe Marib. 23. and ff. Glo. 5. it appears that waſt 1 may be 


done in houſes. _ 
And therefore, if the evi, Sc. pull down the houſes demiſed, it 
will be waſt. Co. L. 53. 
So, if he ſuffers a houſe to be uncovered, whereby the timber 
doos . Co. L. 53. 
Tho' the timber be not thereby thrown down. 2 Ra. 81 5. .£ 31. 
So, if the houſe was uncovered at the commencement of = teaſe ; 
yet it will be waſt, if the leſſee pulls it down. Co. L. 53- 
Or, if it was ruinous at the commencement; and he ſuffers it to 


be more ruinous. 2 Kol. 818. J. 2. | 
n 


if f be u 
i: the. ks uffers OY ants eur to * 
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\ 


whereby the . Gel becomes N it will be waſt. R. 
2 Rol. 814: J. 25. 


— 


Or, glaſs windows to be broke, or cartied away. To, L. 33. * 


R. 4 Co. 63. 8. 
Or, the ante, benches, doors, furnaces; &c. fixed to the houſe: 


Co. L. 53. 


Tho' 4 are fixed by the leſſee himſelf by nails, . or other- 


wile. N. 4 Co. 64. 4. R. Mo. 177. Cont. per Dod. 1 Rol. 216. 


o, if he permits the walls of a houſe to be decayed for want of | 


plaſtering, whereby the timber is rotted. R. 2 Rol. 816: J. 50. 
Or, the chambers of the houſe. R. 2 Rol. 8 16. J. 45. 
' Tho! the timber be not thereby rotted. Semb. 2 Rol. 8 17. }. 7. 
So, if he does not ſcour a mote, Se. whereby the groundſe], &c. 
is decayed. R. Ow. 43. 


80, it will be waſt, if the walls are ſuffered to be decayed, tho the: 


timber was in decay at-the commencement of the leaſe; 2 Rol. 817. 


1. 5 

Th he ſuffers the houſe to be burried by neglect or miſchance. Co: 
I. 53. b. 2 Kol. 820. 1.4% _ 

So, it will be waſt, tho? there be no timber upon the land demiſed 
for repairs. Co. L. 63. a. 

Tho' the houſe was uncovered, Cc. by tempeſt, if it be ſuffered 
aſterwards to remain in decay. Co. L. 53. 4. Per FAIT J. Mo. 62: 
2 Rol. 8 18. J. 2. 

80, it will be waſt, if the leſſee pulls .down the houſe, and rebuilds 
it leſs than before. 2 Rol. 8 15. J. 33. 

So, if he rebuilds it larger, to the prejudice of the lefor for it is 


more charge to' r 2 Rol. 8 15. J. 35. 


So, if the leſſee builds a new houſe, where there was none beter 
Co. I. 53. a. Per 7 2 Rol. 8 15. J. 45. Cont. per Wood, Kel. 
38.; for it will be for the leſſor's profit, and if not, he may throw it 


down; D. cont, Hob. 234. 


So, if he alters the houſe to tlie leſſors prejudice; as, if he con- 
7 a parlour into a ſtable; Per V avafor, Kei. 39. 2 Rol. 815. 

31. 

Or, changes à corn mill to a fulling mill. Per tao J. 2 Rel. 814: 
46. D. 2 Cro. 182. 

Or, to a horſe mill, tho' it be for the leſſor's advantage. 2 Cre. 


182. 


If he turns two rooms into one ; for it a be for the leſſor's - 


1 it may be ſhewn on the other fide. K. Kel. 38. 2 Rel. 


v1 

$i he converts a brewhouſe of 1 201 per annum = tenements 
of 200 J. per annum. R. t Lev. 309. 311. 1 Mod. 

80, if he builds a new houſe, and afterwards babe that to be 
decayed. Adm. 42 Ed. 3. 21. b. Co. L. 53. d. 

But if the houſe was uncovered at the commencement of tlie 
leaſe, it is no waſt, if the leſſee ſuffers, it to be decayed without 
pulling down. Co. FI 53. a. R. Ow. 93. 

if the walls were uncovered. Co. L. 53. 4. 

Or, if the houſe was ruinous, and the leſſee ſuffers it to to be; as it 
Wis; if it is not more ruinous. 

So, it is no waſt, if the lefſec removes furnaces, copper, or other 
⁊K Kk 4 ; utenfils 


\ 


0 s 


1 


utenſils of trade the! fixed to the freehold duri kis term, 
368. T 4 
But if it continues till the end of the term, he cannot remove ng 
for it is given to the reverſioner.. 1 Sal. * 21 H. 3. 27. 4 
20 H. J. 13. . | 
D 3.) In Gardens, &. 


So, waſt may be committed in a garden or orchard, tho orchard W - 


not named in the ſtatute. 2 Rol. 817. J. 33. 


As, if leflee cuts down pear-trees, apple-trees, or other froit Wo: 


Cs. L. 33. 4 Rol. 8 17. 1.30. 
Or, if they are thrown down by tempeſt, and the leflee after- 
wards roots them up, or cuts down the germins growing, without 


pion new. 2 Role 817. J. 38. 
if the leſſee deſtroys, or ſuffers the ſtock of a dovecote, warren, 


park, ood. pool, Oc. to be diminiſh2d. Co. L. 53. a. K. 4 Les 


240. 2 I. 304. R. 2 Leo. 222. 
Or, throws down the pales of a park or warren. Ov. 66. 


Or, ſtops up the holes of a dovecote. Bid. : 
Or, throws down the banks, Se. of a fiſh-pond, lake, Es: Ow. 


j 5 67. 
But if the leſſee deſtroys, &. it is no vaſt if he leaves a fuficiva 
ſtock. 2 Leo. 222. | 


8 (D 4.) In Land, Meadow, Sc. 


So, it will be waſt, if the leſſee ſuffers the ſea to ſurround arable 


land, 1 or paſture. 2 Rol. 8 16. J. 40. if it is by his default. 


Mo. 62. 7 
Or, if e ſuffers a wall or bank againſt the fea, a river, &c. to be 


ruinous, = which the water ſurrounds a meadow, c. and renders 


it uſeleſs. Co. L. 53. b. Mo. 6 
So, if he digs up the ſurface of the land, and carries it away. Rr 


2 Rol. 816. J. 15. 
If the leſſee converts arable to wood, or 2 contra, it will be __ 
Co. L. 53. 6. 
Or, meadow to arable. Co. ho 53. 6. Mo. 101. 2 Real 815. 14 
814. J. 50. . 


Or, paſture. 2 Rol. 8 14. J. 50. 1 Ch. Rep. 106. 116. 
Or, meadow to orchard, hop-garden; tho' it be melioration. 


2 Leo. 174. 
Or, converts a kobe to tillage. Ov. 67. 


If leſſee for life or years opens new mines in land demiſed, without 
mention of mines, it will be waſt. Co. IL. 53. 5. R. 5 Co. 12. 
2 Mod. 193. 

So, if he digs for gravel, lime, clay, brick, META ſtone, &c. in pits 


tot open. Co. L. 53. b. s. 101. 
But it is not walt, if land, Sc. is ſurrounded by the violence of 2 


tempeſt. 
So, if paſture be converted te tillage for improvement c of the foil 
2 Rol. 814. J. 47. 2% 


Or, where it was ſometimes paſture, and ſometimes 2 
Or, if it was ſtocked with conies, it not being a warren by 
or * R. 2 Kal. 8 15. J. 15. 816. J. 15. 


* R by 
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805 if it was a warren. R. Ow. 66. Vide ante, (D 3.) 
80, it is no waſt, if the land lies fallow, by which means it 
over-run with buſhes, Cc. tho it is bad huſbandry. 2 Rel. 814. 
8 17 trenches are dug in a meadow, to draw off the water. K. 
2 Rol. $20. J. 23. 2 Leo. 174. | 7 | | 
If woad be ſown againſt the end of the term, tho' it is not ripe for 
many Years. Semb. 2 Rol. 815. I. 50. 5 1 


So, it is not waſt to dig for metal, coal, c. in mines open at the 


time of the leaſe. Co. L. 53. 5. K. 5 Co. 12. | 
Or, if mines were not demiſed, if the land was demiſed with all 
mines. R. 5 Co. 12. 8 . 
It will not be waſt for a parſon, vicar, &c. to dig or open mines 
in his glebe. Semb. 1 Sid. 152. | | 


D 5.) In Wood, Cc. 


So, it is waſt, if a leſſee cuts down timber. Co. L. 53. 4. 
Oak, aſh, and elm, are timber, after the | 
throughout the realm. Co. L. 53. a. Dy. 65. a. 


And where they are ſcarce, by the cuſtom of the country, beech, - 


willow, hornbeam, &c. may be accounted timber. Co. L. 53. a. R. 
Ao. 8 12. 


And therefore if a leſſee cuts down trees, which, by law or the | 


uſage of the country, are eſteemed timber, it will be waſt. Co. L. 

5. | 1 
. 355 if it be found that he cut down black-thorn, exiſtent. arbores 
maßeremiales, it will be waſt. R. 2 Rol. 819. I. 52. Cre. Car. [4 © 7B 
Zo, if he cuts down white-thorn, where it is in a large quantity, 
or made wood. 2 Rol. 817. J. 12. 2 Cro. 126. | 

So, if a lefſee cuts down young oaks, &c. being of twenty years 
growth, it will be waft. 2 Rel. 8 17. J. 28. 819. J. 45. 7} 

Or, deſtroys the germinc. Co. L. 53. a. ns | 

So, if a lefſee does an act by which the timber decays; as; if he 
lops and tops them. Dy. 65. a. Co. L. 53. a. e 
S8o, if a leſſee cuts down birch, willow, maple, c. which are not 
timber, if growing in defence of the houſe. Co. L. 53. a. 
Or, upon the ſcite of the houſe. D. Hob. 219. e 

So, if he roots up or deſtroys quickſet of white-thorn, r. Co. 
L. 53. a. R. 2 Cro. 126. . 


If he extirpates or deſtroys the germins of underwood, which may 
be cut. Co. L. 53. a. : e 
o, it will be waſt, if a leſſee cuts down trees for fuel, when there 
13 lignuny aridum ſufficient. Co. L. 53. 5. 2 Kol. 820. 1. 10. 
If he cuts down for new pales, fences, &c. where nong were be 
fore. Co. L. 53. ö. „„ 

Or, for a new houſe. 2 Rol. 822. J. 335. — 

If he ſells the trees, and with the money repairs. Co. L. 3. b. 

Or, afterwards re-purchaſes, and uſes for,repairs. Cy. Z 33. 6. 
2 Rol. 823. l. 1. hot 21 76g tO 


; If he cuts down for 1ep irs which are not neceſſary, - 2. Nal. 822. 
40. | 1 


Or, for repairs, when there mall be occaſion. R. Cre. Al. 8 
| 2 Os for repairs which happened by the leflce's own default. Co. 
. 5 ö 5 5 


3. 6. 2 Rd. 823, J. 38. If 
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If * cuts down "I the uſe of n mines, tho chb kaſe w 
mines; for he can take only for things directly neceſſary. qt 
E: 823. J. 30. Hutt. 19. Hob. 233. . 
2 | o' the mines were open at the time of the leaſe, and the Er 

and former leſſees uſed to take timber for ſuch uſe; for the leſſor 
may do as he pleaſes, and the tort of the former lefſee | is no excuſe. 
Per Heb. 235. | 
But cutting down trees which are not timber, nor ſtand for defence 
of the houſe, is not waſt. Co. L. 53. a. 
Nor, trees that were timber, when they are dead, nec fruftum n ner 
Folia portan. Co. L. 53. a. 2 Rol. 8 14. J. 17. | 
So, cutting the underwood of oak, aſh, willow, &c. is no waſt, 
Per two J. 2 Rol. 817: l. 17. 20. 
Tho' it be above twenty years ſince the laſt fall. Sen. 1 Sid. 
oo. ä 
: So, the cutting hes buſhes, white-thorn, He. is no waſt, R. 
2 Cre. 126. 

So, cutting down timber for neceſſary botes, llewes by low to the 
leſſee, is no waſt; as, for fuel, PR, hs Sc. Co 
L. 53. b. 

öͤr⸗ for repairs. Lid. 

For repair of pales, gates, fences, Sc. Bid. 

'Tho' the leſſee covenants to repair at his own charge ; for this 
does not take away the liberty which the law allows. R. Mo. 23. 

So, tho? the leſſor covenants to repair. Co. L. 54. 6. 

So, if the leaſe be without impeachment of waſt; yet the leſſee 
may cut down trees for repair, if he pleaſes. Co. L. 54. b. 

o, if the houſe was ruinous at the entry of the lefſee, in which 
caſe he will not be liable to waſt, if it happens. Co. L. 54. 5. 2 Ri, 
823. J. 10. 

Or, the decay was in the time of the anceſtor = the plaintiff, who 
is now diſpuniſhable. 2 Rol. 822. /. 45. 

So, if it be for repair of things uſeful, tho? they are not abſolutely 
neceſſary ; 3 as, for water-troughs to be fixed in the ground for his 
cattle. 2'Rol. $23. 5.22. 


(E) What ſhall not be Waſt. 


5 e.) In reſpect of the Value. 


Bur the leſſee ſhall not be ſued for waſt, if the value does not 
amount to 40 d. Co. L. 54. a. Noy, 4. 
If it does not amount to more than 40 . Wynch, . 
And therefore, if waſt is found only to the value of 3s. or leſs, no 
Judgment ſhall be given. 2 Rol. 824. J. 10. 15. 25. Ny 4. 
ho' the defendant confeſſes the waſt. Ney, 4. . 1 
And if judgment is given, it will be error. Per And. N 
Let where the value was to 40 d. it has been allowed or v. 
Co. T. 54. 4. N % 4+ | 
And ſeveral particulars may | be-united to make dach value. & 
. 54: & A Kal. OP 4. 20. 
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(E 2.) If the Place be not demifid. 


| So, waſt does not lie, if the place, in which, is no part of the 
demiſe; as, if the leſſor demiſes, except the woods, and afterwards 
the leſſee cuts down the woods; for the ſoil is excepted. Per tuo 
J. Dy. 19 as Adm. Cro. 14 690. 

But f there be a proviſo, that it ſhall be lawful for” the leſſor 


to cut down trees, waſt lies, if the leſſee cuts down; for it is a 


ae and not an exception. R. Cro. El. 690. Dy. 1 9. 4. in 


2 if a leſſee aſſigns his eſtate to 8 except. the woods and 4 
cuts down, waſt lies againſt him; for, as to the leſſor, they are parcel 
of the demiſe. 2 Inf. 302. Dub. Cro. El. 17. R. Cre. El. 683. 


I Le. 49. 


80, if he aſſigns, except the mines, and afterwards digs; ; for the 


. exception 1s void. . Cro. El. 683. 


(E 3.) Or, demiſed without Impeachment. 
So, it does not lie, if the leaſe be without impeachment of waſt. 


AM 0. 327. : 
Sine impedimento vel 1 vaſti, is 3 to ſine competitions. | 


2 Infl. 146. 2 Kol. 835. J. 10. Co. Ent. 604. b. 2 Cre. 216. 


But to be without impeachment is a privilege annexed to the eſtate, 
and if the eſtate 1s changed by confirmation, or otherwiſe, i it is gone. 


1 Kal. 183. 


But a grant to a leſſee, without impeachment of waſt, is not good, 
if it is not by deed. 2 ft. 146. | 
If it be not by the ſame Fo. by which he leaſes; ; for, boy: another 
deed, it amounts to a covenant. 1 Rol. 183. | 

So, if a tenant in tail grants that the leſſee ſhall be without 
impeachment, it does not bind his iſſue, tho' he accepts the rent. 
Ibid. 

So, a leaſe, with all trees, timber, ſales of wood, Ge. is not 
without impeachment. R. Hob. 234- 

So, a grant, that the leſſee commodum ficiet meliori mods quo ſ ibi vide. 


rit, &c. does not amount to without impeachment. Hob. 159. 


E 4.) If done by Default in the Leſbor. 


8o, it does not lie, if the waſte be done or occaſioned by the leſſor 
kimfelf ; as, if trees are cut, Sc. 3 the leſſor, or his command. 
2 Kal. 822. J. 12. 

If the leſſor cuts down, Ec. quickſet or other fence, by which cat- 
tle eſcape into a wood demiſed, and deſtroy the germins there. | R. 
2 Rol. 822. J. 5. 

If the leſſor cuts down trees, and afterwards the leſſee” 8 cattle 40. 
ſtroy the ger mins of them. Per tuo . Mo. 9. 

If the leflor does not allow groſs timber, when there is not ſufficient 
upon the land, and the decay i is not by default of the leſſee. And. 
fer two J. Me. 7. 

So, it does not lie, if the flor aecepts a ſurrender from as lee, 
aer the waſt. 21. 20%. 
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(E 5.) Or, by Tempeſt or Enemies. © | 
| - © $0, it does not lie, if the waſt was by tempeſt, lightning, 


it be repaired in con7cnient time. Co. L. 53. a. 10 Co. 1 
Or, by the king's enemies. Co. L. 53. a. 2 Inf. 303. 


C) Penalty for Waſt. 
(F 1.) Done by Guardian in Chivalry. 


Y the F. M. Ch. g H. 3. 4. cuftos terre, &c. capiat niſi rationabiler 
exit. &c. et hoc fine deftruttione eft vaſto hominum er rerum. Ei f 
ms commiſerimus cuſtodiam, &c. Nos ab eo capiemus emendas, &c. $i 
dederimus, & c. Cuft:diam et ille deflruftionem fecerit aut vaſtum; amittat 
Yam cuftodiam, & c. And this was confirmed by the fl. V. 1. 21. 
And therefore, if a guardian in chivalry had committed waſt, where 
be did not claim by the king's grant or commiſſion, yet he ſhould loſe 
his cuſtody. Yide fat. W. 1.21. Co. L. 53. - | 
If the king had the wardſhip, and committed or granted it to 
another, the king might take amends for the heir. 2 Inf. 13. 
If the king had not taken amends, an action for watt lay by the 
heir. 2 Inf. 13. | = 


* — 
r. iþ 
5 


If the heir, in ward, had brought an action within age, the guar- | 


diĩan loſt his cuſtody. Co. L. 54. a. 
Fat full age, he recovered damages only. Did. 
And by the /g. Glo. 5. he ſhould recover treble damages; for by that 
ſtatute treble damages are annexed to the action for waſt. 2 Inft. 13. 
06. | | 5 5 
? So, the guardian ſhall now loſe the cuſtody, and treble value of 
the waſt, and ſhall be fined to the king. 2 Inf. 300. 
But the guardian ſhall loſe the cuſtody of the land only, not of the 


"body. 2 If. 14. 


And by the „. Glo. 5. the heir ſhall recover damages only where te 


wardſhip is not ſufficient for the value of the waſt. 2 Int. 306. 


- {F 2.) Done by Tenant by Curteſy, Dower, for Life, or for Years: 
By the f. Marlb. 52 H. 3. 23. firmarii, &c. vaſtum, venditianem, 
vel exilium non facient, &c. Quod ſi fecerint et ſuper hoc convincantut 
dampna plena ant, et per miſericordiam graviter pumantur. 
| By a ft. Gh. 6 Ed. 1. 5. loſe the thing waſted, and make amends | 
of treble the value at which the waſt ſhall be taxed. | 
And, therefore where, by the common law, tenant by curteſy and 
in dower anſwered only for the value of the waſt, and had a cu 
- affigned to him to prevent waſt being afterwards done. 2 /. 300, 
Since the ff. of Glo. as well tenant by curteſy and in dower, as leſſee 
far life or years, ſhall loſe lacum vaſiatum, and treble damages. 
If waſt « done ſparfim in ſeveral parts of a houſe, the whole houſe 
hall. be forfeited. 2 It. 303. Co. L. 54. a. 5 
So, if it be /parſm in the whole wood; for otherwiſe locus wafers 
and the reſidue of the wood, would be enjoyed by the leſſor an 
which wanld occaſion mutual treſpaſſes by one upon the other- 


2 . 04. 35 N ; > 2 . WW ; 
bf 5 a meadow be converted to tillage ſparfin thro” the whole 
2 Inf} 304 as | l 
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Se, if waſt he aſſigned in the hall of a houſe, the whole houſe ſhall = 


be forfeited ; for it is the 1 part of the houſe, and it cannot * 3 
be well divided from the houſe. Cont. Co. L. 54. a. Acc. per Ney, * 
Dy. 272, b. in mary. „ | Xs : | | © 
So, if waſt be in the kitchen, &c. of a caſtle; for the caſtle can- _ 
not be divided. Dy. 272. b, in marg. © 535 
So, the leſſor may waive vaf againſt the leſſee, and maintain træer 
againſt him who took trees cut down during the term. R. per tbr 
Cro. cont. Cro. Car. 242. OE. | 
But if the place, in which the waſt was committed, may be con- 
veniently divided from the reſidue, that only ſhall be recovered ; as, 4 
if the part of a wood, where the wait was, may be ſeparated from . 
the other. 2 Inſt. 304. Co. L. 54. a. | 1 1 
So, if waſt be aſſigned in throwing down, c. the pales of a park, 
c. if it does not appear that there were deer there, or that they were 
diſperſed, the plaintiff ſhall recover only fo much of the place as 
where the pales were r Ann - R. 
So, if waſt is aſſigned in three acres, and found only in one, the 
plaintiff ſhall recover but one, tho' the defendant pleads a plea which 
amounts to a forfeiture of the whole; as, if he claims the fee. 
2 Inſt. 305. | | | 
Ra brought in the fenet, the plaintiff, generally, ſhall recover 
locum vaſtatum, and treble damages. 2 Inf. 304. 2 . 
If parceners leaſe to A. who commits waſt, one parcener has iſſue 
and dies, A. commits freſh waſt, in an action for both waſts, by the | | | 
aunt and niece, they ſhall have judgment for the place waſted, and WM 
treble damages for the laft waft, and the aunt ſhall have a ſeparate - 
Judgment for treble damages for the firſt waſt. 2 Iiiſt. 305. | . 
But if aß be brought in the fenuit, (as where the eſtate of the 
leſſee is determined by effluxion of time, or the act of God, or tert 
of the tenant, as by forfeiture, &'c.) the plaintiff ſhall recover da- 
mages only. 2 Inf. 304. | 
So, if the leſſee's eſtate determines pendente lite; for the action does 
not abate. 2 nfl. 304. . 85 
If a leaſe be to A. for life, remainder to a woman for years, and 
they intermarry, if the reverſioner brings waf? againſt them, he ſhall 
recover both eſtates. 2 Leo. 9. | Ws 
As to Proceſs, Count, Pleas, View and Judgment in Weſt, vide in 
Pleader, (301, Sc.) | 


Vide-more concerning Naß, in Chancery (D 11.—4 D. 
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WEIGHTS AND MEASURES. 
Pide Fuftines of Peare, (B 31. 8 * (L 6, A.) Money, 
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| Fide Chancery, (3 A 15 &c. —3 Y 1, &c. Condition, (A 4. De. 
| _ WITCHCRAFT. 
Vide Juſtices, (S 13. Jm Fuftices ef Peace, 0 13 9. 
_WITHERNAM. 
| | Pide Pleader, (3 K 1, Sc.) 
: ; WITNESS. 
8 Vide Tſhmoigne. 
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Vide Chace, (N 5, 6, 7. —Diſines, (H 3, 4. 
WOOD-STEALERS. 

Vide Fuſtices of Peace, (B 86.) 
WOODWARD.. 
Pide Chace, (Q5.) 

VO ol. 
Vide Diſnes, (H 7;) 
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WRECK. 


2 0 Wreck, Flotſan, Jetſan ; what ſhall be. 


RECK is, where goods after ſhipwreck are thrown upon 1 
land, and no man, dog, or > a eſcapes alive — N 
che ſhip. 2 bop 166. / 
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pan is, where goods, after ſhipwreck, lie floating or ſwimmin 
= top of the ee Bl. 1 verb, Fetſan. $ | | id 
© Fetſan is, any thing caſt out of the ſhip, being in danger of a 
wreck, and beaten to the ſhore by the wayes, or caſt on it by the 
mariners BI. Nom. verb. Flotſan. 3 | 
But if any animal eſcapes alive to land, it will not be a eorect ; for 
a dog and cat are only ſpecified as examples. 2 Inft. 167. : 
So, the king's goods ſhall not be a wreck, if the property be proved 
at any time. 2 Inſt. 168. 1 | | | 

So, if a ſhip being in diſtreſs, all deſert her, and any one come 
alive to land, tho' the ſhip afterwards periſhes, there will be no 
avreck., 2 Inf. 167, | 3 - 
So, if a ſhip be purſued by enemies, and all the mariners, to ſave” 
their lives, deſert the ſhip and come to land, and the ſhip is ran- 
ſacked by the enemies, and afterwards put to ſea, and there periſhes 
it will be no wreck. id. „ „„ 
So, if a ſhip, being in a tempeſt, cuts its cable, the anchor is not 
wreck, © 2 Kol. 159. 3 2 
Zy the /f. W. 1. 3 Ed. 1. 4. (which is only a declaration of the 
common law) the things muſt be kept by view of the ſheriff, coroner, 
king's bailiff, &c. and bailed in the hands of thoſe of the town where 
found; and if any one proves property within a year and a day, they 
| ſhall be reſtored to him without delay; if not, they remain to the 

king. Yau. 164. ST WO 
And wreck belongs to a ſubject by grant or preſcription. 2 It. 168. 
In which caſe the ſheriff, &'c. muſt deliver the goods to the gran- 
tee. * -* So is | 
If the ſheriff, &'c. does not do it, he ſhall be be impriſoned and 
fined at the king's will, and render damages. 2 1nft. 166. 168. 

If the goods are not kept by the ſheriff, but taken away by the 
neighbours, the owner ſhall have a commiſſion of oyer and terminer ta- 
inquire of the treſpaſs, and to make reſtitution. 2 Iuſt. 168. 
hut if the goods found are bona peritura, the ſheriff may ſell them 

within the year. 2 Inſt. 168. = 
The year and day, within which the owner may prove his property, 
ſhall be computed from the ſeizure, as wreck. 2 If. 168. | 

And i the owner dies within that time, his executor or adminiſtrator + 
* prove his property. 2 Tft. 168. | | 

[ 


4s . 


oods, which are wreck, pay no cuſtoms. R. Vau. 161, Ce. 
By f. 26 G. 2. c. 19. ſtealing from wreck, wounding any perſon 
wrecked, or obſtructing his eſcape, or putting out falle light, is 
felony without clergy.] 's 
hut for goods of ſmall value caſt on ſhore, and ſtolen without cir- 
cumltances of cruelty, offender may be indicted and puniſhed for 
petty larceny.) | =: 
[Juſtice may iſſue ſearch-warrant for wrecked goods; or goods 
offered to ſale, ſuppoſed. wrecked, may be ſtopped, and juſtice may. 
_ commit offender for ſix months, or till payment of treble value.) 
| [Perſons ſaving goods, and giving notice, or diſcovering concealed 
goods, entitled to ſalvage.) . N 5 
When a veſſel is ſtranded, the neareſt juſtice, Sc. ſhall give no- 
tice for a meeting of ſheriff, juſtices, c. to give aſſiſtance, and ad- 
Juſt falvage.] N 8 

5 1 | 1 
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[If the falvage is not paid, officers of cuſtoms may ſell goods ty 
ay 18. 2 ; . 

: TO ach of plunder, theft, or breaking ſhip, made and delivered 
to clerk of peace, he ſhall proſecute, on pain of 100ʃ., the charges 
to be paid by treaſurer of county. . | 

[Perſons afſaulting officers employed in ſalvage, hall be tranſported 
for ſeven years.] 5 | 3 7 5 

Perſons employed ſhall act under the orders of maſter, ownen, 
officer of cuſtoms, of exciſe, ſheriff, juſtice, mayor, commiſſioner of 
land-tax, chief conſtable, petty conſtable, on pain of 51. or three 
months? commitment.) „„ , 

[The ſhip's name, Qs. ſhall be ſent, on oath, to the ſecretary of 
the Admiralty, and publiſhed in Gazette.] 


Fide more concerning Wreck, in Admiralty, (F 7-)—Offcer, (G 19) 
WRIT. EY 
Vide Brief. © 


ö 


WRITING. 


Fide Afion upon the Caſe upon Aſumpſit, (F 3. Agreement, (B Fa 
Eftoppel, (A 2:)—Evidence, (C 1.)—Fait, (A l. 


; WR ON G. 
Vide Prafeription, (F a. —Irgpaſi, (A 3.) 
* A * 
Vide Ann. | n 
YEAR AND DAY. 
Vide Temps, (B 1.) 


YEAR, DAY, AND WAST. 
V.ide Ann, Jour, et Wat 


= 
BATEM ENT into land. = 5 
Abatement of writ. =: - 
| The order of pleas in abatement. . 
Plea to the juriſdiction; - - . 


Ancient Demeſne. 
In what actions a good plea, wide Ancient 


Within a county palatine. 


Within the Cinque Ports, Kr. 3 8 
Privilege; 5 
As cer. - - - 
As baron of the Cingu⸗ Ports. — 
As officer to a court. e ap, 
As a tinner, = EE 
As a minter. . 


At what time it ſhall be pleaded, 


When a jariſdiction ſhall be ouſted by cogniſance dema 


Conuſance, in Courts, (P 2 a; 9 
Plea to the perſon of = plain 
Villenage. 
Outlawry. - - - 
SR > ue. 
Alien born. GEES - - 
Proſeſſion. - - — 
Coverture. — - 
 Excommunication. - 
Another who ought to join, not t named ; 
Parcener, | — 0 
ointenant. ® * 
enant in common. > 
Baron and ſeme. - - 
Joint con tractor. SL TY 
Executor. - . 
Adminiſtrator, 


Several joined, when only one ; ought to ſue, 


No ſuch perſon in rerum naturd. — 
Death of the plaintiff. . 
Miſnomer of the plaintiff; 
In the name of baptiſm. | " 
a ſurname. | 
In name of dignity, * =» 
In name of office. _— | 
In other addition to his name. — 
Plea to the Perſog of the 2 3 Ds 
P roſeſſon. > 
Wwerture, = | ® 
0a 


Another, who cog to be joined, not named; 


x acener, 


enant 1 in common, | a 2 
Vor. VI. 11 
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n and feme. 0 4 8 - P 7. 
Joint contractor. „ ð V E38. 
Heir. | OS 's Fg. 
Executor or adinivifrator. 3 F io. 
; The king's s protection. "hy — — — - Fu 
_ Several tenancy. - 5 „Fiz. 
Entire tenanicy, | Og ey Fiz. 
Non - tenure. - C - - Fig 
. Diſclaimer. - - - Fic. 
Demandant himſelf ſeiſed. e F 16. 
- "Miſnomer ; ty ny 
In name of baptiſm. 3 F 15. 
In ſurname. 5 — - F18, 
In name of di nity. - .- 19. 
In name of office. e ine F 20. 
Diverſity of names. — - F21, 
Addition to the name; | 12 1 5 
3 By the common law. - 3 © Fas 
Ok By the ſtat. 1 H.5.5.; 5 | 
8 | When neceſſary. 89 8 0 - - F2;. 
| . © When not neceſſary, bf rs 7 74. 
What addition is good; ä „ | | 
Of place. - COR . | F 25, 
„ degree, © or myſtery. n „FP 26. 
Plea to the count; N JJ OS 
For inſufficiency in it; . 
As, a bad demand. VV 


By what names, and in what a lands, tenements, and 
other things ought to be demanded, LS Fin. (E 2, 
c.) — Pleaaer, (5 A 4 &c.) 


Bis petitum. | A — 6 2. 
Demand miſtaken. - | - G3. 
Diſtin& cauſes of action. - — - G4 
Cauſe of another action appearing, - Gs. 
No cauſe of aRion incurred, - - G6. 
Default of legal for : - G7. 
For variance between the count and the writ, - G8 
Plea to the writ : — 6 
355 For an apparent fault in it; . 
Razure, or interlineation. - HI. 
Falſe Latin. - - - H2. 
Omiſſion of words, - —E - Hz. 
Miri addition. >> ET DOI - H4 
ant of certainty. Es — - Hs. 
| Repugnancy. » - H6. 
Variance between the writ and record, ſpecialty, & c. H7. 
Between the writ, and another writ. « 1, 
Between the writ and ſpecialty, „ 
Between the writ, and a teſtament, Cc. H io. 
Tranſpoſition of words. - - Hit: 
Defe& of the writ. - - - Hz. 
Want of vn .. - ET” big a - Hitz. 
Want of tefte. - A - a H 14 
Bad return. + Hig. 


When a oil in a return ſhall be te vide A Amendments 


| 1 n p 
* Bad concluſion. ; 5 H 16. [ 
| | For matter dehors, that ewe a falſity, or * deſect in the writ 5 


i bat the land lies in another county. „ ca N. 


! ABATEMENT. 


* Jp what county aQtions * _ be brought, wide Attn, (N 1, 
No — vill. 


Two Dales, and none without a an addition 
Nothing in one vill. 
The whole, or part of a vill not named. | 


| Miſnomer of a vill. 


Miſnomer of a church, c. | 
Another action for the ſame cauſe. 

Miſtake of the title ; | 
As, Darrein Seifin. 


Darrein Preſentment, and plenarty. | 
When uſurpation puts the rightful patron out ak — 


„ 
— 


vide in Eygliſe, (H 14, 15.) 


When plenarty ſhall be pleaded, 
18. | 


(318.) 
Miſtake of the deſcent. 
Miſtake of the demiſe. 
Miſtake of the eſtate. 
Miſtake of the entry. 
Miſtake of the property. 


For matters ex. foft facto; 
Death of the demandant, or plaintiff. 
Death of one of the demandants, or plaintiffs, 


Death of the tenant, or defendant. 


Death of one of the tenants, or defendants, | 
Death of a ſtranger. | 


Death of the vouchee, Ec. 
Death of the king. 


When commiſſions, c. are ;e determined by the king s death, 


via in Officer, (K 10.) 


Death of the juſtices. 


Other act of God. 


Act of the party; 


Profeſſion. — 
Coverture. - 


Divorce. 


Acceptance of dignity. 


Acceptance of adminiſtration. 


Deprivation, &c. 
Default of the demandant, or laiatiff; 
= a diſſeiſin by the demand 
nt nding the writ. 
Demiſe, Oe. a 
Purſuit of other remedy. | 
Receipt of parcel, 
Saving a default. | 
' Law of non-ſummons. 
Add of a ſtranger ; 


Recove 


pending the writ. 


Seiſin of the king. 


Eſtate determined pending the writ. 


orm of pleading in abatement; 
Shall . a better writ. : 
When he need not. 


Shall not plead two pleas in abatement. a 


But may, one after the other. 


yr, one 10 one part, and another 0 another part. 
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ment. : 
Or, the one ſhall plead in abatement, the other to the | 
L 2 action. ; I 7. ; 
: > = a plex 3 in abatement by one defendant ſuffices for 
"I . 4 — * 1 8. 
When not. | -" 15: 
When a defendant ho pleads in abatement, ſhall 
plead over to the action. Is. 
| plea in abatement ſhall be ſtrictly exact. 111. 
| How 4 plea in abatement concludes, — - Fiz. 
— mall be waived. 8 - Iiz. 
1 ſhall be upon it ; | | 
ondeas Oufter. _ - - T14. 
Pl zul ment. 1. 
At what time a plea in abatement mall de pleaded 3 £ 
Alfter defence. — - hs 
Aſter attorney made. 117. 
Aſter — days after declarrtion. - 118, 
After imparlance, | 4 
Speck, - - = I 19. 
General. - 5 - 120. 
After Prere Partium, I 21, 
After Oyer. — - 125. 
After a pf in bar. . . - I 24. 
Aſter the laſt continuance. ; - - . 
Aſter a view. - Tag. 
Aſter jaw of no-fommons. | 3126. 
Aſter default. - - IT 27. 
After Voucher. - - I 28, 
After Aide Prier. - 129. 
After garniſhment. - - -. I 30. 
After receipt. ny” - 31. 
After re-ſummons, c. — - 7 32. 
After removal of the record. + — I 33. 
A plea in abatement ſhall not be pleaded 5 | 
After verdict. Mk 2134. 
Nor, after demurrer. - - I 35 
Nor, after the firſt judgment. - I 36. 
What matter muſt be . in abatement. - K 
What need not; - L 
As, if the writ appears Falſe by the confeſſion of the 
17 or demandant. - Lt. 
Or, byÞ is ſhewing. LS. 
So, if it appears Falſe by the record. - - L535. 
Or, by the evidence. » L4 
If the yrrit be abſolutely abated. L 5. 
When the whole writ abates. - - M 
When only a part. N 
When s writ abateable ſhall be made * bye the 16 wn: 
the tenant or defendant. - - | 


INDEX To von 1. 
 And'tws defendants hall plexil ſevere! půes in abate: 


Writ by journeys accompts. 


When a writ ſhall be amended, wide is Attire, 0 Is Wc, — 5 


2 C3, 4) 


Pleas in abatement in various actions; ; 
To a writ of appeal, vide Appeal, (G z.) 


To an'affiſe, vide Af5/e, (B 12.—C 3.—D—E—G 2.) 


In dower, vide OP (2Y 4) 
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EE ABBOT.—ACCOMPT:" b . 


| 1 an ain opti an executor, or ee, vide Plate, 
D c. 12 
In — vide Pleader, (3 K 11.) 
To a /eire facias upon a A gment, wide Pleader, G L 12 
By a vouchee. wide Voucher, (F 1.) + 
= waſt, vide Pleader, (3 O 10.) 


Abatement by legatees, vide Chancery, ( 3Y, 18, 19.) _— ” 
ABBOT. —Vide Ecclefiaſtical Perſons, (B 2.) 


 ABETTOR.—7ide Fuftices, (T 1:) 5 


ABEVYANCE. — When land ſhall be i in abeyance. A 103 
Ihe fee and freehold. - Ro On. 

The fee. - - 3 _—__ 104 

The freehold. 8 "oh Az. 104 


ABILITY—to purchaſe, aide Capacity, A 1, 2.—B 1, as 
to grant, vide Capacity, (C— D 1, Ce.) — Grant. 
⁊ ſue and be ſued, vide Acbion, (B 1, Hc.—C 1, Fe.) | 
——— to deviſe, and take by deviſe, vide Devije, OY 1, &c. 


IK). | 
— to marry, vide Baron and Feme, (B 2, Sc.) | | 
ABJURATION—what, | 1 34A 105 
The original of it. - B 105 
In what offences it ſhall be. - - «=> 105 
Conſequences of abjuration, - - C2, 106 
Sanctuary, when allowed. - ES oo D 106 
ABRIDGMENT—of a plaint, or . +246 106 
When it may be. - - Al. 106 
When not. Wo 2 | — =. A IO7 . 
ABSENTS.—Fide in Parliament, (D 20.) | 
ABSOLUTION. ide Excommengement (C). 
ACCEDEAS AD CURIAM.—7ide Pliader, (3Kg. ) 
ACCEPTANCE—of adminiſtration, wide Abatement, (H 45.) 
—— of a bill of exchange, vide Merchant, (F 6, 925 | 
— of a dignity, vide Abatement, (6 47 el, * 6.) 
— of an eſtate, vide Efoppel, . : 
— of an office, vide Officer, ( wy 
——— of rent, wide Condition (P). 
ACCEPTOR—of a bill of exchange, vide Merchant, (F 13, 14. Th 
ACCESSORY, 714, Fuſtices, (T 1, Cc.) | 
ACCIDENT.— id: Chancery, 2. D 10.—4 H 4.— 0 3. 9 — 
Plader, (3 M 31.) 
ACCOMPT.—Whea it lies. - = - - At. 108 
Againſt a guardian. = * .- Az. 110 
_ Againſt a bailiff. = - — A3. 110 
Againſt a receiver. . — * 111 
or whom it lies. - "ds 14 .* ms 
Againſt whom it lie. „ 28 113 
Wben it does not lie. We D 113 
The proceeding in accompt; - E 15 
Tian: „lle of E.. 115 
Declaration. | F'® 8 * 14 a 2 E. 115 
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| Whas plas ary good in n: eng“ 21 Pags 
5 Ry a guardian. — Ez. 116 
By a bailiff. „ - 16 
By a receiver. . - - Eg. 17 
What pleas are not act 4: - = E6, 11 
Auditors aſſigned. . — E 7. wa 
What they ought to do. Es. 118 
How bail ſhall be in account, wide Bail, (G: 2. ) | 
The account, how made. | | - 'E 9. 119 
Accountant, how charged. - e 119 
Plea before auditors. . 119 
What allowancgs an accountant hall have. - Mis. me 
What not. Wt: - 1 
Remedy againſt auditors.” - - £14 151 
Judgment, = 3 ie u 
Execution. - - E16. 122 


Accountin chancery, wide 8 0 An, c.) 

The court of accounts in the exchequer, vide Courts, (D 3.) 

Plea of infimul computaverunt in afſumpfit, vide Pleader, (2 G 11. ) 

Account by an executor, or adminiſtrator in the ſpiritual court, vide 
Prohibition, (G 21.) 

Account of officers of ſewers, vidi Sewers (F). 

Sheriff's account, vide Viſcount, (G 1, Ec.) 


ACCOMPTANT. — ide Accompt.— Chancery, (2 A 4, Ee. * 
ACCORD.—Accord with ſatisfaction; * 


e 123 
When a good plea. — 8 - Ar. 123 
When not. - - 5 43. 124 
What accord is good; - » B- 124 
It muſt be in full ſatisfaRion ; 3 | F 
What ſhall not be ſo. - - - By. 124 
What ſhall be a ſatisfaction. - - B2z, 25 
Moſt be certain. — — - '- Bz, 126 
_ Muſt be executed. © = $74 - 'B4 - 126 
How it ſhaK be pleaded. - - -:C 127 
Arbitrament. - - - D 128 
When it is a bar, - . - 21. 128 
When not. - - - DZ. 128 


|  ACCUSATION, Jia AM RY (L 3, Se. )—7ifeer, (A 13. * 


ACQUITTAL.— ide Action upon the 2 98 for a a Shag (C 5.) 
— Fppeal, (G 11.) 8 


ACQUITTANCE.—7ide Releaſe, (E 1, c.) 


ACT.—Vide Ancient Demeſne, (C i, Cc.) 
Act of bankruptcy. wide Bankrupt, (C 1, WcD 5. 
Act of God, vide Abatement, bop 32, Sc. 40. Dean, (L 12.) 
Act of 3 vide Condition, 
Act of the party, vide Abatement * 41, Se. -O). 
. . AR of a ſtranger, vide Abatemont, (H 54, Oc.) Condition, (L 14.) 
Acts of huſband and wife, vide Baron and Feme, (G 1, &c.—H=— 
I 1, Se. KNOP, Sc.—- - R—8 1, eee, | 
'F 1338 11.) p 
Ads by jointenants, wide Chancery, ( "7 &c.) 62 
Acts by non compor, vide · Ideot, (D 1, G.) 


. AQs by an infant, videEnfaxrr, - 1 
Act of parliament, wide Parliament, (G 10, ER 15 2 
+ tion pam ts Statuts. Dett, (A1 yu. D 3 en | 
— (B . * * (B 6, 7. 1 1 li 
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- ACTION:. 


n act, vide Action upon the Caſe for gs (8 1.) 
Unlawful aQ, vide Juſtices, (M 10.) 


ACTION. The nature * it. a 15 
Who may ſue. | | — 
The King. | 
The queen. * 21 
A common perſon. 


(Ei, & c. 
Who may be ſued; - A: - 0 
| The king. f 7 — | | - - C 10 
The queen. - Co Cale dw © + <a 
A common perſon. | - | - Ca. 
The diverſity of actions. ; = - - - D | 
Placita corone. 5 - Bo” 
Civil actions; Sg _ 
Real. | 2 * N ; 8 on: D 2. 
Perſonal. | „ 


vide aun (B 13. nn (B 5. ) 
| Mixt. D 4. 
An action does not "He before a cauſe of action ac- 
crued, 2 


(G 6.) 


= Nor, before the laſt day. 8 5 th F 
The law does not allow one action upon ſeveral and dif. 
y tin& cauſes of action. - — - 
F When this may be pleaded in abatement, vide Abatement, 
, 885 4.) — And for duplicity in the declaration, wide Pleader, 
| 33s | 
; N Bo). of action. - H 
6 Nor two actions for the ſame cauſe, wide Abatement, 5 
, H 24, 54.) — = I 
3 When a recovery in one action is a bar to another; - K 
8 In real actions. - - - K 
8 In informations. 1 - _— 
In perſonal actions. - - + - 6. 
Recovery againſt one. «. -:.--+.6 
When not ; | | 7555 DB 
But a bar in one action is no bar to an action of a 
higher nature. - - - Lt. 


So, a bar to one who has only a particular right, is 
no bar to an action of the ſame nature by another. L 2. 
Nor, » an action by the ſame perſon upon another : 
rig „5 © — = - Jo 
Nor, if the bar in the former action was upon 2 ue to 


the writ: And other inſtances” = - L4 
Election to have one action or another; M 
Aſſiſe, or action upon the caſe. — M 1. 


Action upon the caſe, or treſpaſs. — 

Attion upon the caſe, or debt. - 

ebt, or covenant. 33 8 
Action upon the cafe, or account. ay 
Ditinue, replevin, or treſpaſs.. - 
rover, or treſpaſs, e. 2 
Action upon ſtatute, or by common law. 
Suit in the temporal, or 8 court. 
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Who 2 ſue, vide in Abatement, to the Ability of the Perſon, : 


Zo 
When a ka! action FI with the perſon, and when not, 


When this ey be pleaded in abatement, wide Abatement, 
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In what county an action thall be ſaedz. © 15 9s MM Page 


Whenin the proper county 3 OPAL aches x 130 
* action. | 3 5 
For land i in ales, fs. vidi ala ph 32. * | 
: "__ land in two counties; when it lies is con- | 50 
io comitatus. | 
_— in which 28 * may 115 pon the N 3. 151 
an N 
Aion founded upon anything lo! N f. 5 
Action founded upon contract. . 193 
Action founded upon contract out of che elm NJ. 122 
Action againſt juſtices of peace, &c. * 180 
Indictment and appeal. * * - Ng. 154 
Action popular, and information, | 1 0. ro 
When an action ſhall be broaghs in ** one county 3 
or the other. N 11, 
When an action ſhall be 3 in any county. | „ 105 


Venue changed. N43; 
Vide more concerning title Action in the followiog titles, wiz. 
Admiralty, (F 11.)—AdArbitrament, (I I, Ce. )—Battery, ( (E 1.) 
—By "2m (Di.) -Chaſe, (H 5 e (H 6.—K 22. 
3 13, Cc. )—Cofts, (A5. )— Forcib e Entry (C). —Porgery, 
(B 1,)— nfriſeament, (L 2.)—Leer, (O 4, Oc.) Londen, 
(N 1,)—Gffcer. (K 15.) — Releaſe, nc 3.) = Sewers, (1 2.) 
Oy (H 2.)—Urlagary, (D 2, z.) 
For the different kinds of actions, wide their ſeveral proper titles. 
Action by, and againſt an executor, or adminiſtrator, vide Admini.- 
ration, (B 13, 14, 15.) —Pliader, (2 D 1, Cc.) | 
Choſe in Action, vide Aignment, (C 1. o (D 2.) 
8 in action, vide . and Feme, (V &c. )—Parceners, (A 
5.) Abatement, (E 8, Sc. — F 4, c.) 
13 of actions, wide Temps, (G 1, Oc.) —Addios wpon the 
Caſe upon Aſſumpfit, (D—H 6, 7.) 
Proceeding aud pleading in particular actions, vide Rudy, ( 2 A1, 
Ec. to 4 end of the title.) 


-ACTION UPON THE CASE. — When it lie 
When it does not lie ; 
When there is no temporal damage, | 
When there is no particular damage. 
For an act not prohibited by law, 
Where the damage happens by default of the ne 
For an act of another nature; 


e 
do do do > 
F 


LAY 


As, for felony, &c. " £ 
For a bare treſpals. TRY, « 
For perjury. — 2 5 
When another remedy is given. 
Proceeding in an action ere the caſe ; 
The original. - 
The declaration. - 
When it omits vi et armis. LE 
And contra pacem. 


AccriOx UPON THE CASE UPON ASSUMPSIT. 
When an afſump/it lies ; hs 
Upon an implied promiſe, | „ 

Upon a bill of exchange and promiſſory note. „ 48. 
How bills of exchange muſt be made, accepted, and 5 
vide in Merchant, (F 4, Oc.) | 9 - 


miſe; A, 
Upon an expreſs pro The 
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err 


The words muſt be certain. =, A. $. 
But, certainty to a common intent js e 244. 
And there ſhall be a reaſonable FapſirpQion, - Ag, * 
Conſideration ; + -'B 
What will be a good conſideration ; Jet 
Forbearance of a ſuit. - - - Br. 
Surceaſing of a ſuit. 5 - Bz. 
Diſcbar 7 of a debt, or ſecurity. „„ - B3. 
Proof of a debt. . B84. 
Endeavour to act. — — - Bg. 
Permiſſion. * : ® 0 B 6, 
Mutual 8 - ZW 5 B 7. 
Marriage. B 8. 
Voluntary performance of an n act, which he ought 3 
to do. | 
Any other act by which the ein has benebe, B : | 
Or, the plaintiff has labour or detriment, - Biz. 
Confideration, executed in part, - - B1z. 
Void in part. - - B13. 
Voidable. | - | — = o B 14. 
Conſideration ariſing from 8 28156. 
When an a/ſump/it lies tho? there be amber remedy. - C 
At what time it lies. - D 
By whom it ſhall be brought. - - E 
When an aſſumpfit does not lie; =_ - F 
Upon an undertaking by deed, =— > 
Upon a caſual ſpeaking. - - F 2 
When it does not lie without 3 memorandum in 
writing. — F 3. 
Does not lie for an uolewfol thing. - FE 4. 
Does not lie without a conſideration. - Fc. 
Or, if the conſideration be executed. - F & 
Or, be unlawful. | F y. 
Or, not beneficial to the defendant, nor detrimental to | 
the plaintiff. | - - F8. 
How an A ſumpfit may be diſcharged. - . ©: 
| The proceeding = an 93 - - H 
Ori inal. * * H 1. 
Declaration. - He 


When a declaration i in as ſhall be delivered, vidi i in 
Pleader, (C 2, Ge.) 
In what county it ſhall be brought, vide Action, (N 11, 12.) 
Diſtin& matter ſhall not be _—_— with it in the ſame decla- 
ration, wide Afion (G). 


Muſt be certain. - - Hz. 
Other requiſites, - - H4 
Pleas in amt; 0 | 

Non aum it. * H Fo 


Nor afſump/it infra ſex annos. 


Replication to non afſump/it * 4 40 aun. 
Pleas to diſcharge. | 


Fide Pleader, (2 G 2,&c.) 
ACTION UPON THE CASE F On A CONSPIRACY. 


* N 
9 ©\ 


| When it lies, = A 
hen not. B 
| The proceeding in conſpiracy, or in an aden upon the 
caſe in — of a conſpiracy. C 
— £ The unit. p ® 1 | > 


% tox re n £31 


A Muſt be laid in the roper county. g 
3 Muſt ſuppoſe the fact to be falſe and mallitbils; Cz. 


Muſt ſhew the plaintiff was indicted before a pro 
per juriſdiction, and upon a good indictment. C4. 
And, that he was lawfully acquitted. n = C $. 
The plea, vide Pleader (2 K). | 
Jide more of conſpiracy in Fuſlices of Peace, (B 107. 65 


ACTION UPON THE CASE F on A * 


When it lies; - A 

For a deceipt i in play. - — A1. 

Forgery, Oc. — - w - Az, 
Perſonating. - - _ - A3. 
Tortious — in law. - | — A4 
Pur deceipt in his _ | - - A;. 
In his office. | — - A6. 


For misfeaſance in an officer, wide Adion upon the Caſe for 


1 Migſiaſance, (A 1 ie, 
For neglect in an officer, wide Action upon the N. for Me. 


\ ence, (A 2. | 
In his _—_ . - - -. A 7. 
Ia a ſale; ; 
By a falſe affirmation. - - A 5 
Or other falſity. - - Ag. 
For a falſe affirmation upon other occaſions. , ». 
For a falſe warranty. * | -- A 1, 
Againſt whom it lies. - — - B 
By whom it lies. — - - C 
At what time it lies. — - D 
When deceipt does not lie. - E 
For a judicial act. - - - E 1. 
y For a prejudice without a truſt. - Ez. 
| For an unſucceſsful endeayour in his truſt, 2 Ez. 
For a falſity, without warranty. 5 - E4 
When there is another remedy, - - Es. 
The proceeding in an action for a deceipt; - F 
The original. - . Fi. 
The declaration; | | 
5 Muſt be laid in the proper . 7 95 - F2. 
With a /cienter, &c. . 
The plea. | - F4 
« Fide more of deceipt in Gate Z Fraud Salem of bus, (B 30, 
| Sc.) Leet, (L 6, &c.)—Parliament, (L 38.) 
ACTION UPON THE CASE FOR DEFAMATION. , 
When an action for defamation lies. Me „ 
De ſcandalis magnatum ; 3 | - B 
For whom it lies. - _ - Br. 
For what words, 66:5. - .Bz. 
How the proceeding ſhall be. - - - Bz 
| | To the ſlander of a title; EE. a - C 
2 When it lies. - - - - Cr. 
When not. - GE - Tz. 
To the ſlander of a common perſon ; . - D 
Words which endanger his * 
Charge of treaſon. - - - Dn. 
Of wurder. x wp D 2. 
Of other felony; 
Y3 — D 3. : 


By ſtatute, : 


By the common law. vs 12 
3 Wards fabich endanger corporal puniſkment ; ; 
Chg of perjury, x. - 3 
Or, ſubornation. CN ore 2 
Or, words that import petjury. 5 - 
Charge of forgery. ; X 
Charge with words, that ſubje to an inditment, 
Or, to puniſhment by the cuſtom of a place. - 
Words which tend to his diſheriſon. | i i 


But where the diſheriſon is not apparent, they 


Words, which ſlander a man in his office ; 3 
As, a judge. - — 
Member of parliament. - 

Jaſtice of peace. - [IO 
Clergyman. — - 
Commiſſioner for examining witneſſes: | 
Receiver. - - 

Pariſh officer, - - 

u man. 2 as - 
ce Se. - 4 i 
Words, which ſlander him i in his profeſſion ; ; 
As, a counſellor, = 


Attorney. ell - 
Words, which ſlander bim i in his trade ; | 
As, if they import that he is a bankrupt, | 
That he uſes deceipt. 8 - - 
Or other male. practice. 

Words, which charge him with an infectious diſeaſe; 
As leproſy, plague, c. 5: 

French pox, 

Words, by which the party | has a ſpecial, "FIN 
Manner of ſpeaking; - 

In an oblique way. | - - 

By way of queſtion. - br 
Or, conjecture. — 0 

As, epither, . — 

Or, report. - as — 
Or, exclamation. 

Where the perſon is ideal deſcribed. 

Where the ſlander is by antithefir. - - 
Or, the words import a time paſt, - 
What words are not actionable ; - 

If they do not import a certain charge ; 


* N 4 


Of treaſon. - - - - 
Of murder, — - - * 
Of felony; | 
By ſtatute. — 8 - 
By the common law. = - 
Of perjary.: ©. 9 & - 
forgery. - TL} og - 
© Or, general misfeaſance. s — . 2 
So, general words of any in officez 
As, a juſtice of peace, Cc. en - 
ttorney, - \ - . — 
Trader. ; | - - 
A perſon affected by a malady.. - - 


7, which charge only with an inclination, 


&S 
22 


are not actionable. th 


Phy fician, Se. - ® — : k 1 . 


ACTION UPON THE CASE FOR DEFAMATION. 
D 4. © 
- Ds. 


D 6. 
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INDEX TO VOL. 1, 


br, denote only the nne. or ſuſpicion, of 2 


who ſpeaks. N 
Or, charge no perſon certaio. 0 
Or, are explained by ather words. - 
Or, may be taken ia mitiori /enſu ; 

'Tho? they ſound near to treaſon. . 


Qr, to felony. 


Or, to perjury, &c. - 
Qr, as charging with a diſeaſe. - 


ee e is 


Or, do not import any temporal damage. 


Or, the temporal damage is remote. - 
When ſpoken in a courſe of nn. 5 


Declaration for words; 


Muſt ſhew the plaintiff to be of good fame. 

Cannot be for, or againſt two. 

If the charge be in reſpe& of an n office, Sc. m 
ſhew his office, c. — 

Muſt ſhew a publication. - . 

Muſt ſhew a malicious intent. 


| Muſt allege expreſsly what words were ſpoken. 


When not. 


And that they were ſpoken of the 851 
When an averment is. WR 

Words explained by an 83 - 
Special damage alleged. | 


%%% 


80 0 


Plea to an action for words, vide Gs; (2L 2, Er.) 


ACTION UPON THE CASE FOR 5 DISTURBAN CE. 


— When it lies; I 
Fora diſturbance in a a common. - 
In a way. - | 
In CO las church, - . 
In folds e. N ® = 
In an office. - . - 
Or, other poſſeſſion. - 

The proceeding in an action for a Ader bases; , 
The declaration. - - 
The plea, &c. - - 


ACTION UPON THE. CASE F OR MISPEASANCE. | 


Ehen it lies; - = 


For mis feaſance in an officer. 


In any perſon, contrary to the obliguian of the 


law. 
Contrary to his undertakio 


And an action lies for king. thot the damage 


happen by miſadventure. 
In contempt of the proceſs of the law. 


Fora malicious misfeaſance. * 
When it does not lie. 


As to declaration, and plea i in this action, wide Pleader (2 0). 
Vids more concerning Misfeaſance or Miſdemeanor ; Leer, (L 2, Cc. 
—Offcer, (K 3.) — Parliament, (G 3.—L 34% 35» 8 


tive, (D 54 2 (D 2.) 


For miſdemeanor i in an attorney, wide Attorney, (B 15.) 


—— — 


—— (K 3-) 


in a coroner, vide Officer, (G 14 15. 
in a juage, or officers, wide in Courts, 
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- — in — or party, vide Pliader, 8 46, 47 1 
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' ACTION UPON THE CASE FOR MISFEASANCE. gag 


Page 
For miſdeminors'i labourets and ſervunte, vide Fuſtices of Petter, 


(B 52-62.) 
ACTION UPON THE CATS FOR ; NEGLIGEN CE, 


When it les: ; B 
For negli "i in a man's traſt, 4 - Atl. 279 
In his o A. 279 


For a en i in doing ths, which by Jaw he ought to 


do. * 4 3. 281 | 


For a negle& to Je that whick ke has dddertaken. A 4 283 


Ks to declafations and pleas in the above actions upon the cats for | 
negligence, vide Pleader, (2P 1.) 
For a negle®t | in zaking care of his dog, horſe, "ny, 


WO a5 283 
As to the Aeelaratiom and pleading i in this action, vide Phater, 
_ (2P2,) | 3 1 85 
In keeping his fire. 1 — -t 
Dec —— 4 Gs 35g, 
As to more of declaration and pleadin gin a this action, vide Pleader, 
2 P 
Action ne a common ino keeper; 5 - — B 285 
When it lies. 5 | 
Declaration. - - - 1 * ah 2 * 
When not. | - B2z. 287 
As to pleas in this aQion, wide Pleader (: 2 Q). 
When an innkeeper ſhall detain an horſe for his eat- 3 
ing. - - — - Bz. 287 
Action againſt a common carrier; - . 283 
When it lies. - 3 GC a 
When an action lies againſt him who endertakes to carry, 
vide Action upon the C aſe pd Mifraſance, (A z.) | 
Declaration. .- C2, 29t 
Plea. - - — - - - C3. 291 
ACTION UPON THE 92 FOR A NUSANCE.— | 
When it hes. 3 291 
By whom, or againſt whom it lies. « = 293 
When it does not lie, - „ 3 293 
What remedy for a nuſance; : - D 295 
Aſſiſe, or action upon the caſe. - - ID 295 
Lud permittat. _— '- D2. 295 
Indictment. | - - Dz. 295 
Prohibition for remornl. - D4 298 
The proceeding in an action upon the caſe for a nu- | 
ſance ; 3 — - — E 296 
The declaration, = ED - Er. 296 
The plea, c. - — E 2. 297 
For more concerning noſance, vide Chaſe (K) allen of Peace, 
(B 24, Ce.) —Leet, (L 12, 13.) | 
ACTION UPON THE CIP UPON Rs Ys 
When it lies, - A 298 
By whom. = 5 . — B 298 
For what goods. 1 - - C 300 
Againſt whom, - = . - D yoo: 
Converſion ; what, i 2 - F 303 
When ereuer does not lie. - 55 - F 304 
now, | in trouver; - - G 306 
The declaration; | | 
Muſt ſhey a property in the ua 261. 306 
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\ Moſtexpreſs the goods with convenient certainty. 62. = | 
But certainty to a common intent is ſufficient, - 3. oy 
So, words of art, Se. — 32 G4 | 3 | 
Muſt allege a converſion. SS anode, | Go — 
The plea. - . : - GC 5 ; 308 
ACTION UPON STATUTE —When it it les; "> 309 
For a recompence. - - . — A1. 30g 
For recovery of an advantage. 8 
What averments are n in an don wie " _ 
* _ Ratute. 3 „0 
By way of prohibition. - - A+. git 
When an action does not lie upon a ſtatutGQ. R 311 
When an * lies upon a ftatute, or at common 
Flag, 2 . 
When it does not cies in the 0088 of W, lminſter. | - D | 15 
Action upon ſtatute, by gui tam, &c. mo. 313 
How it ſhall be brought; | | 5 
By information or, original, wide Indiament (A). Ry 
Information, (A 1. 13.) Ei. 313 
In what county, Sh Aion, (N 10.) Au, (D). 

When an action lies by gui tam, &c. = DS 315 
Action upon ſtatute by the pany grieved ; 22 | 
When it ſhall be. - F 317 
. When a ſtatute ſhall be recited. - - G 318 

When it need not, - - H 318 
How a ſtatute ſhall be recited. — — 1 319 


As to amendment in actions and informations on penal anden, 
| vid Amendment, (2 C2.) 

ADDrrioN.— 7ide Abatement, (E 22.—F 22. . —1 4. 19.) — 
Pleader, (C 9.) 


ADJOURNMENT=—of the term; - - A 7H 
When it may be. A1. 31 
When the term begins, wide Temps, 0 I, Se.) 
How it ſhall be. . A... 281 
The effect of an adjournment. | md 3s... $82 


Adjournment of afliſe, vide A/3/e, (B 25. 7 
Adjournment to, and of parliament, vide Parliament * 6.—N). 


| ADMEASUREMENT—of dower, wide Denver. 
of paſture, wide Common (1). 


ADM INISTRATION. | | | 
By whom it ſhall be. "> -> A 323 
By an executor or adminiſtrator. 
When, by whom, to whom, and how e ſhall be 
granted; vide Adminiſtrator, (B i, &c.) © 
Who ſhall be executor de /on tort, and how charged, wide Ad- 
miniſtrator, (C Ky" Sc.) 


— — 


Executor; i eee 323 
How appointed. = * „ .. 373 
* * make a an executor, and who not, wide Deviſe, * 

| 1, 

Who may be an executor ; 5 
A com mon perſon. — - Bz, 324 
The king. — — B Zo 324 
When an executor ma reſold. - 34. 374 
When his debt ſhal] be releaſed. 2 B 5. 35 
The duty of an executor; 1 5 75 
He muſt _ probate of the will 3 10 By 


4 


* ADMINISTRATION.” | - © | g yy 


En whom the probate ſhall be. ; 36. 326 
Exhibit an inventory. - - B97. 327 
Charge of probate or inventory. ire rr B88. 328 
What things he may do before probate. B 9. 328 
What intereſt an executor or adminiſtrator has in the ED” | 
goods of the deceaſed. - Bio. 329 
| How they repreſent the teſtator or inceltiia; - Bu, 330 
If there are ſeveral executors or adminiſtrators, their „ 
intereſt is entire. — - i. 330 


| What 8Q5ons an executor or adminiſtrator ſhall have. B13. 331 
As to pleading in an action by an executor or adminiſtrator, . 
vide Pleader, (2 D 1, &c.) X 
What actions ſhall lie againſt them. B 14 333 
What not. - 8 Bis. 334 
As to pleading in an action againſt an executor, or r adnmibra- f 
tor, vide Pleader, (2 D 2, &c. 11, GN —3 L12.) 


The manner of the adminittration; « 336 
By payment of debts. o - - Ci. 336 
In what order it ſhall be, — 3 336 
By payment of legacies. - C3. 340 
By performing according to his power er truſt, -. C4; at 
| By aſſent to a legacy; | | | 
When neceſſary, | = - - -> C6. 341 
What ſhall be an aſſent. - | - GO 342 
; What not. - - - - Cy, 342 
=; By whom it ſhall be. - 3 $69 
J - Adminiſtration by a feme covert. — 3 343 
Adminiſtration by an infant executor after ſeventeen. - E 344 
Adminiſtration by an  adminifirator gb minore 
erate. - - F © 344 
Adminiſtrator by an executor of an executor. -, OF 345 
Diſtribution of inteſtate's eſtates, 3 — H 347 
Devaſtavit. - - - - I 350 
5 What ſhall be. - - - In. 350 
4 What not. _— - I2. 351 
a6 Remedy upon a devaſtavit. — 1 352 
ADMINISTRATOR by _ common law. „„ 354 
Vince the ſtat. 31 Ed. 3. 1 - - - B 355 
When adminiſtration ſhall be granted. - Br. 355 
By whom it ſhall be granted. - - Bz. 350 
When by the metropolitan, Bz. 357 
423 When by the delegates, wide Preregative, (D 14. * 
What are Bona notabilia. - B4 357 
When by an inferior judge. - - Bs. 358 
To whom it ſhall be granted. * 3B 6. 359 
How it ſhall be gran ted. 2 - - By. 362- 
When it may be repealed. B88. 362 
313 What acts, before the a of an adminiſtration | 
333 are god. | - Bg 3653 
What not. 313 - Bio. 363 
ecutor de ſen tort. - — 8 364 
Who ſhall be. „ Er. 364 
324 Who not. - 233 8 33. 365 
324 . How he ſhall be charged. . - Oz. 366 * 
$24 hen an adminiſtrator ſhall have relief, or be relieved againſt in iy 
115 equity, wide Chancery, (2 B 1, 2 1 
ading in actions by and againſt executorsvr adminiſtrators, vide | | 
| | Abatement, 1 


17 


* 


„„ INDEX TO VOL . 


£7 _— (E 14.—F 10. )—Phader, (2 D 1. &a 10, Gem Page 
© 2 I2 
Vid Alſo concerning Adminiſtrator in auen. db, 
(4 A g.)—-Covenant, (B I. Ct.) 


ADMIR ALTY.—The antiquity of the «dwiralty, - A 368 
be authority of the admiral. | * 368 
As to the admiral of the Cingue Ports, n 77 ( | wy 
As to the impeachment of an admiral, wide Parliament, (L ES 
Commiſſioners of the admiralty. - - 368 
Perquiſites of the admiralty. - DD 368 
Juriſdiction of the admiralty; 0 yn E | 309 
For all offences done Juper altum mare; N 
Morder. — — ü - E 1 369 
Treaſon. 5 — - Ez. 370 
Piracy ;. what ſhall _ - =. Bt. 4% 
Felony, c. - - - BO 371 
How tried ; | 2g 
By the J. 28H.8.1 | EI. 27. 
By the f. 3 7. and 4 G. 11. E b. | _ 
For all 6ther matters /uper altum mare. -'E7. 375 
For a truce, or ſafe conduct 2 1 - ES 375 
For prize goods, 8 - Eg. 373 
For a contract ſuper altum mare ; | 
What contract is allowed by the lan of the admi- 
ralty. | - | - E 10. 34 
What not. - - - EI. 375 
By the law marine. Laws of Oleron. E 12. 457656 
By the uſages of the admiralty. - - Eaz. 376 
Juriſdiction by the ff. 5 R. 2. 3. Je. 31 _ 17 
| 1 for mariners' wages, Cc. 7 
here a foreign fact is neceſſary to be certified 
into England. | . * E 16. 379 
Execution of a foreigh ſentence. 17. 379 
The manner of proceeding in the admiralty; $ . 
Proceſs, - RE” - E1r8 381 
Caution; | - - - Eng. 38 
Libel; | * - ; - e nee E 20, 
' Plea. - - | 8 f — E 21. 381 
Execution. E 22. 38ʃ 
As to the court of . in n Scotland, — was (D 12.) 
When the admiralty has no juriſdiction. ne No - $01 


Prohibitior, when it goes; 
If the ſuit there be for * thing within the body 
of the county. F2. 383 
For a matter upon the land is partibus rranſmarinir Fg. 3% 
If the original be upon land, tho? the act be . | 


pleted upon the ſea. Fa 3% 
Or, the act was part upon the land, and part upon HY 
| . al cred | F Fo 384 
Or, after an act upon the ber, we roperty is alt | 
| upon the land. 5 ay per K F 6. 385 
If the ſuit be for a —_ | 5 F7. 3 
For avoiding a deed, patent, Ee. | Es. 256 
At what time a prohibition ſhall go, and when wot. F 9 3 
Action upon the /. 15 R. 2, and 2 H. 4. 11. e e. 3% 
For the e in * . wide Fran, 24 826.) 3 
Appeal, - G e 


„ | ADMISS.ON AND INSTITUTION.—Yide Le (1h ADMITTANCS 


ADMITTANCE, SIDE © ap 

Page 

ADMITTANCE.,—To- a copyhold, wide rr 60.5 11 
Ne. 

To a f 2 office, wide Probibition, (G 4.) 


— 


AD QUOD DAMNUM.—When * 66... 389 
ADULTERY. Vids Leet, (L 4.) 9 70 4 „ 
OWSON. - JJ 
Wenk it ſhall be appendant, or in . | - B 391 
How it ſhall be granted. , 8 - Er. © g02 
Grant of the next avoidance. | IM - Cz, 393 
Appropriadon of an advowſon; — - D 395 
To whom it may be. . - - DD 
Of what effect it ſhall be = - D's. 396 
By whom it ſhall be made. | - - D3. 397 
How diſa 3 N 24. 397 
 Improptia | — — E 39 
3 | 7. | - F 39 
By whom it mall be. | oF N 


The effect of an union. P 2. 399 
Right of advowſon, wide Difmes, (M 10.)—=2yare impedir, (B r.) * 
Title to adyowſon, vide Pleader, (3 I 4- .)—Probibition, (F 3. 1 oe 


AFFEERMENT.—7ide Leet, (O 2.) 
AFFIDAVIT Vide Serement. 
AFFIRMATIVE AND NEGATIVE: Vide Pleader, Ba ) 


AGE. —Pide Baron and Feme, (B 5.) —Dower, (A 3.) U Bufant, (C9, 9. 
10, 11.—D 3.) — Pleader, (2 G 3.—2 W 23.—2Y 8.) 


AGISTMENT.—/ide Chaſe, (0 1,—Q6.)—Difmes, (H 5. = 


AGREEMENT.— What . be ne - Al. 400 
Executed. | 3 „ e 400 | | 
Executory. A3. 401 | | 
When an agreement executory het be a A4 1401 | 
How it ſhall be made; | 8B 401 
By what words. „ „ Bi... a5 
Upon what conſideration,” - B 2 402 


What will be a good 3 vid gau . the Caſe 
upon Afſumpfit, (B 1, &c.) 
When the conſideration ſhall be paid immediately. - B 3. 402 
Where there ſhall be a writing of it. - - B4 403 
How expounded, 7 =; 493 
For more of title of f ogrooment " wide Baron and Feme, (S 1, c. ) 
| Chanery, (2C1,&c.—48 1, Cc. n (C5. Fu. 


rr ͤ ͤõẽ — — 


— 


C53, 54. 55+) | 
AIDE Aides pur . Fitz aun et File mw. - A 403 1 
Aide Prier; +, Þ-; 494 | 
Ol the king; | | 3 
. 1 wal bs... | - Bi. 40% 
rit de non procedendo rege incon "WY 283. 40 
When it ſhall 2 be allowed. 0 - - 33. 406 
Es 1 perſon; e 
m it ſhall be prayed, | — B34. 40 
t actions. 5 405 
Ven it ſhall not be allows! | 'B6. 
When a defendant may plead in 3 after aide old, jp. bg ' 
Abatement, (I 29.) : 9 
, (Sadbdy) 81 Parliament, (H 9, Te, 13. Oc.) remus | . 1 
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AIEI.— AA (b). | 
ALDERMAN.— Ji Fraxchi/es, (Fz 23. e D). 


ALE.—Afiſe and aſſay of ale, wide Fuftices of Peace (B 94.) a4 


Aleconner, wide Leer, (M 4.) 
Alehouſes, wide Juftices of Peace, (B 25, Ec. 33 


ALIEN. — Who ſhall be an 3 _ 
Whois no _ lie f the 
Any within the ce o 
A perſon naturalized. eas king. 
| What things an alien may do; what not ; 
When he may inherit; when not. G 
When he may porchaſe. |, | 
A purchaſe in the name of a truſtee. 
. Various diſabilities. | - - 
When he may ſue ; when not. - » 
In Chancery, 
What other privileges an alien ſhall have ; ; what not. 


Trial per medietatem lingue, 3 - 3 


© Denizen; "WT 1 

/ By whom made, and bow. 4 
The privileges of a denizen. 8 
Who ſhall not be a denizen. - 


ALIENATION. y the king's tenant. - 
When it ſhall not be without licence. . 
When it may. - - n 

By the tenant of a common perſon. | 3 
Of copyhold, vide Copybold, (I 1.—M 2. 5 
By a corporation, vide Franchiſes, (F 18.) 


By huſband and wife, vide Baron and Feme, (G1 1, 66. —P 1.) 
By tenant in tail, vide Di/continuance, (A 4. &c.—B—C 1 , Sc.) 


Efates, (B 22, Cc. 33.) 


Forfeicure by alienation, vide Copybold, (* 2. rann, 


(A 1, Oe.) 
ALIMONY,—7ide Chancery, (2 D 1, &c.) 


ALLEGIANCE,—When due. g's 7 
Oath of allegiance, c. - a | 


By the common law. —— -- EY 


By ſtatute law ; 
Who ought to take them. - 
Who may tender them. - 
The penalty.  =— — 


ALLIANCE. Vid Prærogative, (3 3. ) 
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ALLOW ANCE.—In gyre, vide Aljuration (D).—Franchi/es (0 


Of council, wide Parliament, (L 27>) 
ALLOY.— Vid. Money, (B 2.) | 
AMBASSADOR; 5 8 5 

Who ſhall ſend one; and who dot. * — 
Who ſhall be; and who not. | 547 

Privileges of an 2 3 * are allowed. 
What not. 
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| AMENDMENT: 
2 of proceſs. = 


Original, and other writs ; | | 
if of the de Bll be ended. 


Falſe Latin. | 
Word of courſe. S 3& 5 3 | 

Word defaced. 2 n 
Default of form. 4 5 
Deſault of an original. "RO 


Small variance. 4 
But not a material vatiance. 


Nor ignorance of the clerk; or miltafortarion: 


Warrant of attorney; 
When leder or miſpriſion in it hall be error, 


When not. - - 0 
Panel, 955 - * 
Return, * . Ks 

Miſpriſion in the name of a le, „ 
Venue; 


From what neighbourhood the jury ſhall come. 


From what, not, 
When miſpriſion of the venue is helpt. 


| Miſcontinuance, and diſcontinuance. e 
Record, plea, c. * . 
What ſhall be ſaid a record. s: 4 
When the count ſhall be 1 3 
In form. 2 
In ſubſtance. - > 
When the plea, &e. . 1 
When other record. Fine. - | 
Ine. - - ts * 
Verdict. 8 8 = 
 Averment. w 2 a 
Judgment, . > "Y 


Writ of inquiry. 


Miſprifion of the clerk. What ſhall bs called ſo; 
Miſtake of his inſtroctions, or that which ought 


warrant his proceeding. 2, 
Miſtake of a name rightly named before. | 
Omiſſion of a word, c. of courſe. - 
Miſpriſion of a word, not Latin. - 
Neglect to file bail, &c. * 


Razure made in the record. 
hat ſhall not be e « miſpriſion of the cle; 
Ignorance. > 

efeQ in information. 


Variance in one yore of the proceeding from an 


ther part. - - 


Form. What ſhall be called ſo, — 
What not. 
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At what time an amendment ſhall be. - 

By what court an amendment ſhall be. - | 

To what caſes the ſtatutes of amendment do not extend z q 
Appeals and indictments. — 
Actions and in formations on penal ſtatutes, 
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| Writ of cor. 1+" #Ch 3 
| Amendment of the defebt of a court roll, | OA 0 (1 . 
. Of a bill in parliament, vide Parliament, (G-20,) © 


AMENDS.— Fac Plader, (2 Gg.—2W 28. 49.—3 K 23.—3 M 36 

' AMERCI[AMENT.—ide — (B 3.) — Last, (0 us 62 — 

eee 3 K 27.)—Preregative, (D 58. ) Secure, (E 7, ) 
AMOVEAS MANUS.—Yide Prerogative, (D go.) 
ANCESTREL ACTION.—ide Aion, (D 2.) 


ANCIENT. DEMESNE,—Vihat lands are. - A 474 

| What ſrank- fee. — 8 475 

When they become frank-fee 3 1 aL and - CC 475 

By ac af the king. | ©. - Sole. © gos 

A, 2 op act of the lord. - 8 - C2, 475 

By aQof the * | EE - C3, 46 

en net. &; - - D 471 

ow reſtored to be 3 3 LS - E 477 

By ceſſet of the 2 them frack-fee. - - E1.. / 477 

By writ of diſceit. - „ 477 

bat privileges the tenant there ſhall have 1 J 

Shall be exempt from juries. - Ele J79 

Shall b&free. from — of knights in parliament, Fz. 49 

From tallage, ; F 3. 479 

5 And frond roll, We. - been 1.12.2 268 $625 09 
Shall be ſued within the manor; ** *  _, 
When ancient demeſne is 2 good plea. F 5. 


At hat time, and how it ſhall. be pleaded, wide in Abate- 


ment, (D 1. 9.) 
Wbes not. bo 17 > Bs ade 
Ho it ſhall be tried. - - „ 336-8 
The court of ancient deme/ne. — | - be: os 
In what caſes, and bow it ſhall hold ara. G82, 48: 
In what not. = Gy J63 
. How the lord ſhall be \ compelledito do right. - G4 44 
When the plea ſhall be removed by recordare.” 65. 4% 
|  onftraverunt. When and how it ſhall be ſued. - H 485 
When ancient demeſne * not be bound ww act of par- 1 
liamept. - a: 3 486 
42 When i it ſhall. - n 18 6 4% 
ANN.—The year; how computed. 2 6 21f- 486 
The month. 4% B 487 
The day, hour, Cc. - - - C 433 
ANN, JOUR, ET WAST.—When the i» big 1 ſhall have | Ef 
- the year, day, and vaſt. > OS A 488 
%. When not. 3 409 
ANN ATES.—Vide 7. . (B). | 


 -ANNOYANCE,—Zide Fuftices of the EMA (B 24, Cc.) La, 
8 12, 13.) —Aclion upon the Caſe: for Muſanca. Parliament, 

e Sp Pr erogative, (D 36.)—Sewers, (C 3. ) 
ANNUIT — Wher mall be a good wore 3 


- A 49 

In reſpect of continuanee. -> A. 4 

| In reſpect to the conveyance. „ „ > 7&6" 

6 By what words Yranted, = e e een | 
* By what not. —- | - CY - A 3. , 498 

Who are bound 0 paymend. | PELES - B 49 


5 When # wrt of annuity, er diftreſ u leon 0 
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Page 
What ſhall be «determination of the cleftion.” 8 * 499 


17 


What not. 8 : . 7500 
When debt lies for an annuity, and when not, wide "Dat, 
we — ä "By $ 2 - D | | 500 
Declaratio. . — - E 800 
Pleas. * = N - F ; 501 
odgment. „ ER - G 502 
ation. - H 502 
Annuity pro Confllio; oth Condition, (K 4 12 1 . 
ANSWER=—toa bill in eguity, wide Chancery (K 1, Gel. e 
T 6.) — Diſſues, (M 16.) —Evidence, (O z.) Fa 
To articles of impeachment, vide Parliament, (L 23. )- 
| APOTHECA RV. Vid Phyſicians n | 
APPEAL.—When it lies. - — - A 503 
For the death of a man. -,- - : A bd; 
For a robbery. OM 8 - A* 504 
For a rape. | A3. 504 
Appeal of — vide Battery, (E 1. | | 
By whom it lies. | -, - B $05 
| Againſt whom, - 1 „ 
At what time. - - -'D 5 
In what county. > | _ E 50 
Before Wwbom. | = - F a 
How the n mall be; * - C 507 
By writ. — 7 - Gr. 807 
How arraigned apon it. Lge n 508 
Plea in abatement. - — - G3. 508 
By bill. - | * — G 4 909 / 
Proceſs for non-appearance. - s. 510 
Count. ER - G6. 511 
Pleas in bar. . bs Bo | 
Not guilty. __ | "Rn - G7, 513 
Tender of battle. * 3 88. 512 
Autrefoits convi4 of manſlau gh ter, and had nn G 9. 512 
Former appeal againſt others for the ſame felony. G 10. 513 
Autrefoit. acguit upon appeal. — - Git. 513 
Releaſe of the aclion of — | = Guz 513 
Iſſue. n %%% ͤ I. 
Nonſuit, or verdidt, 5 = „ -G-14. . $4 
Judgment. - G15. 515 
Conviction in an appeal may be pleated to an india. 
ment. 8 16. 515 


appeal from the admiralty, wich Adniraly (6). 

Bill by way of a ruf, vide Chancery, (2 O 2.) 

1 * 85 order of removal of a pauper, vide — of Pract, 
14 ; OM 

Appeal to parliament, vide Parkienient (L 343 9. . ©; 8 + 


Appeals to the pope, wide Popery, (A 3.— 
Appeal in eccleſiaſtical courts, wide 4 (D 13, Gt.) 


APPEARANCE.—Pide Pleader, (B 1, &. Ja; (9, 9 7 


ccc, (T 1, 2.)—Retorn, (6. JI „5 2 4 
AEN DAN T AND APPURTENANT. * - 
What things may be ſo; {| @ „ oa Þ i565 * 516 
_ Athing incorporeal toa corporeal. 3 - > + 1 — 


r, vice Verſa, 
* paſs by a grant cum pertinent, vids in Grant, 
9 M 
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To what things the appendan an *. V B 
What things — be ſo. 8 - >: a 
Appendancy, how deſtroy en. 3 
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| APPORTIONMENT.—Fd — (3 B- 4N 58a, 
| APPRENTICE.—Pide wftices of Peace, (B & — Ley, (D 
London, (N z. e (D 5, Sc.) ( 55 Sy 2 [ : ) 


 APPROPRIATION.—Yide Advew/on, (D 1, He.) 
APPROVER.—Pidy office, (V 1, c Nhe (a 6. 


ARBITRAMENT.—Whar. - 3 
' Who may be an arbitrator. NS | - B 
Who not. N _ 8 8 * : -\ - C 
Submiſſion 3 — - Eo - -D 
How it may be made. - 3 . 
By whom it may be made. | D. 
What things may be ſubmitted. - -.D3. 
& To what things a ſubmiſſion extends. - Ds 
When a . may 1 revoked, - - Ds. 
Award, - "es poly 
What ſhall be a good one; 
It muſt be purſuant to the ſobalillics ; "= | G 
> And therefore ſhall be void as to a iranger. - : 1. 
| When it goes to a time beyond the ſubmiſſion. E 2. 
Or, to matters not ſubmitted. - E 3. 
Or, does not extend to all the matters ſvbmittedz 
Where the ſubmiſlion is conditional, with an 
ita quod, &c. - E A. 527 
Or, to the perſons. : Eg. gat 
But it is ſufficient, that the things Sanne by | 
the award are within the ſubmiſſion, though a | 
thing to be done be out of it. - - E6, «58 
So, an award to a ſtranger is good, where he is 
concerned only as an inftrument. $s £%. ot 
And the award 1s void only for ſo much as is * 1 
of the ſubmiſſion, E 8. 59 
And there ſhall not be any forced config on 0 5 
make it to be out of the ſubmiſſion. Eq. 30 
Nor ſhall it be intended to be or of it, if ie n 
does not appear ſo. „ Eto, zzo 
An award muſt be certain, . - Eq. 531 
—.— „ - * _— : 12, $3 
eaiona | - NY - - 13. $33 
e : ” ” - Eq 533 
8 1 
— 2 0 x 4 2 - "ES : 16. 53 
yantageous. . „ 
When an award i is void for the whole, - E 18, 536 
 Whep only in pant, — 4 /BÞ 9 3 
When an award by parol tall be vis, E 20. 577 
;2 Umpire! . 1414 £44474 577 
on - Breach of an award, what tral be, e 2 8 | 33 
1 1 „* M ud. {ppm ey ont yt ® 1 
emedy for not per e an 0er 8 „ 
* debt. ” 898 + 1H 11 
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Ass ART. Vid Chaſe, (N 9.) 


| ASSEMBLY UNLAWFUL,—Vide Fercible Entry, (D 10, Ec.) 


_ ASSESSMENT —of damages, vide Damages, (E 1, &c.) , 


ARBITRATOR. —ASSETS. 86 


8 = -- can we 
By Agg. . _ 13. 34 
By action upon the obligation, Ge. + 
How the defendant ſhall plead to it. . 1 * 841 
Plaiatiff by his replication muſt ſhew the award, ' 8 — 
and aſſign a breach. | OS I 541 


And that it was pufſuant to the authority. 1 18. 542 

When arbitrament is a good plea or not, wide Accord, (D ly 2. 1 5 

Pliadir, 1 G g,—2 V9.—2 W41.— | 
When it ſhall be confirmed or avoided i in chere vide Chancery, 

( 2 K I, Of c.) 

ARBITRATOR.— Jia. Ane ee (8-0). 133 


RCHBISHOP.—7ide Eeclefiaftical Perſexs, (C 1.)—E/oli/e, H Ii.) 
8 B wo .) 1 


 ARCHDEACON.—#ide Ecchfufical Po, (e 5. -in. (49) 
Courts, (N g.) | 


ARCHES.—Yide Courts, (N 3.) 


ARMS.—Fide Fuftices of Peace, (B 12.)=War, (B 4 = 
Arms and armories, vide Norroy (C—D). 
Serjeant at arms, vide Chancery, (D 6.) 
Arm of the ſea, wide Navigation (B). 


ARRAIGNMENT.—Y'ide Appeal, (G 2. )—ledi@ment 0.7 
mat 52 3. 2.) —Faſlices of Peace, (D 14. . 
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ARRAY. —Challenge to the array, vide Challenge (B). 
Commiſſion of array, wide War, (B 3.) | 


ARREST.—/ide Dignity, (F 3.) — Execution, (C 12, 19.9—Privi 
lege, (A Iz Oe. ) 
_ Of judgment, wide Pleader, (S 47.) 


ARSON.—Fige Fuftices, (P 1.—Y 6.) 


ARTICLES—of agreement, wide Chancery, (2 0 1, Gems Z 11, 
12, 
Of i el hment, wide Parliament, (L at, 22.) 
Of religion, vide E/gli/e, (N 10 


ASSAULT.— Vide Battery (C).—Pleader, (3 M 15. 21.) 


ayes Lon Parliament, (G 18, 19.)—Par/ſon (C). 
To a legacy, vide Adminiftration, (C 5, Je.) — Chancery, ( 4 G 4 CY 
Royal aſſent, wide Parliament, (G 21.-L 42.) 


Of fine, vide Leet, (N 4.) 
Of ſewers tax, vide Sewers, (E 2. 6, &c.) 


ASSETS—by deſcent : what ſhall be. . A. 546 
we ſhall be aſſets in equity, vidi in Chancery, (2 G bs &e.) 
at not. 547 
How the heir ſhall plead aſſets by deſcent, and Gall be 8 
vide in Pleader, E 3s &c,) c n 4 43.048 
Aﬀets eater mains; what are. - C 548 
What things are chattels, vide Biens, (A I, 2 | 
What not. 7 ; nn; My 5 
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a tiny vide Bankrupt, (D 24, Cc.) 


ASS IGNMENT.What thi be aſſi — - 
Who ſhall be an aſſignee. * * 22 * ak: 4 
What things cannot be * e 5 
Cbeſt en attion. i 4 
When .affignable i in equity, vide e 0 H). 
Bare fight. £ 
Poſſibility. | Jos - - 
 Afignmentby, 657 to the king. 


Of a bankrupt's eſtate, wide 33 D 2 „.) 
Ofa bill of exchange, vide Merchant, (F 1 oy | 

Of a breach, wide Pleader, (C 45, Ec. —F 15 * ) 
Of r Dower, (A II. Pliader, (2 V 15.) 
Of error, wide Parliament, (L 3. r 6 3 B 140 
Of a mortgage, wide 1 (4AB.) 


Of an cflice, wide Officer (C). 
Of a truſt, vide Chancery, (4 W 6.) 


ASSISE.— The ſeveral ſpecies. - | 
Of novel di diffeifen. | CIS. - — 
When it lies. I . 
| When it does not lie. . 
Zy hom it lies. 3 * 

By whom not. W > 
Againſt whom it lies. Re 
In what court. a - Þ 

The 1 in an affiſe 3 
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Prcceſs. 1 6 
Summons, and ſeverance. „ 
Plaint. | — — 0 
Pleas; 5 0 0 
In àbatement. 33 In te 7s. is 
In bar; | ; 
By the tenant. 3 1 3 
By a diſſeiſor. - - 
By a bailiff. „ 


| Replication. 


When ſhall it aufer to Yee 'bar, 
When it ſhall ſhew atitle. — 
Taking of the aſſiſe. - 
When taken at large, . 
"When taken vpon Une. — 


| Juſtices of aſſiſe; 


Their original. 1 T \ „ Tee 4 3 


Who may be juſtices, - . 


When, and in what placa they hall hold their ofeſ- _ - 


ſeſſions, A 


The authority of joſtjces of ane. wo» 


Adfourp nent af the affiſe, f N 


$098 men t. : - | * 


cate the afiſe; wh YO = $12 $20 , F7 —_— 
By the common av. (Sf Bag hn 
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By ſtatute. 3 a 
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run. Moertd ancgffor ; 
In abatement. 8 
In bar. ? — 8 
Taking of the aſſiſe. 5 
Auel, 3 and 2 
0 Nu er Obit. 2 
Re eile and poſt-diſeifin 3 
When they lie. 4 
Ho they are to be nroceeded i in. 
When they do not lie. | 


Aſſiſe of darrein preſentment, wide is Pa (C 1, Se. ) 
Of juris utrum, vide Quare Impedit (E). 
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Writ of entry in nature of an an, vide Dum uit WO Kl. 


of common „ vide Common (I). 


For a nuſance, vide Action upon the Caſe for a Nu/ance, D 1. J : 
1.) 


Rent of aſſiſe, and aſſiſe for rent, vide Rent, (C 2.— 


ASSISE AND ASSAY —of ale, Vide Fuſtices of Pu (B 94. wy: 
Of bread, wide Juſtices of Peace, (B 96. ns (L S.) 


Of wine, vide Fuſtices of Peace, (B 98.) 


ASSISTANTS. — Vide Parliament, (D 18. ) h : 
en Via. Action 7. the Caſe — Af anyfit —Obads, 


(2 G 1, &c.) 


ASSUR ANCE.—Policy of aſſurance, vide Merchant, (E 9. 10.) 


ATTACHMENT=— for contempt. 


+ What ĩs a contempt to 3 an attachment. 


What not. 
Manner of prdeeediog. — 


Attachment for non-payment of coſts. 


When attachment may be moved for. 


Attachment in proceſs, wide Proceſs, (D 6— 2.) —dtrag, 


„ (B 13 


In zer, vide in Chancery, (D 3, 4. 


Of privilege, vide Attorney, (B 19.) 


Foreign attachment ; how it ſhall be proſecuted. 


By whom-it may be made. 
What goods may be attached. 
What not, 

How the garniſhee mall be aided. 
How the A gs himſelf 
What the judgment ſhall be, 


When foreign attachment ſhall be Sic © 


How it ſhall be pleaded. — 
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How Choſen. 1 - Da4 38 
What he ought to do... 82 - Das, 39 
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Diſtribution;: ys Pp 

Shall be equal, Ws oO D zo. 

At what time. . 


The advantage of the bankropt; | 
He ſhall have information how his eſtate is diſpoſed. D 32. 
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- If it be not allowed by the A. 19 H. > 
If it extends to a ſtanger. 
In reſtraint of trade. = "IE 
In reſtraint of a right. 5 
To charge the ſubject. 8 
If it be unreaſonableQ. 7 
A by-law void in part is void for the Whole. 
What remedy ſhall be 2 _ & pipe | 
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By debt, Cc. 3 1 
By diſtreſs, c. „CCC 
What not. — „„ 
By imptiſonm ent. 
. r 2 -. * | 


Hs = 
QO 
be 
PO. | 


% CI 73-0. 8 F- 4 F 


CALENDAR. —Fidi Temps, (B 2.) 


CANONS.—What is the uſe of the ciyil law, hd. & WO By 
The uſe of the canon law; | | A | 
What ſhall be ſo called. | — j - Bz Wis To 


CAPACITY. —CBMBTERY, — _ 


bind. „ e 
What canons 5D 159 
As to the power of nin ——_—_ n (E). 3 
CAPACITY,——Who have N to e 3 - A r6x 
Perſons natural, »' Wt. © : 1606 
Politie. 5 Wa - A2. 164 
Who not * | ® wy B 1. 162 
By the ſarute of » mortmain. | 
What is mortmain. * — BZ. 1666 
What not. | — 3 
By what names they ſhall purchaſe; 3 Fe | He 
_ Perſons nataral. | - - B 4. 163 
Polide. — _—- - Bg. 163 
Who have capacity to grant. | - -= C 165 
Who not; - - D 165 
A man profeſſed. - - -: Dis 16g 
A feme covert. - 5 - Dz. 165 
An infant. - - | -. - D 3. 105 
A man inſenſible. - 1 - D4 166 
A man non-ſane. FO . - Dg.'' 166 
Attainted. - - ER » DG. ' 166 
Head of a corporation. - 7 166 


Who may ſue and be ſued, and ws hot, ab Aion, (B Ls y Sk 
C1, t&e.)= Abatement, (E 1, Sc,-F 1, Cc.) 
Who may deviſe and take by deviſe, and who not, vide Devi ie, (G= 


H 1, &c.—I-K). 
Who may marry, and who not, wide Baron and Feme, wh 2, Cc. ) 


cAbE. Vids Proce/t, (D 4, 5.) 
CAPIAS.— Vid Pleader, (2 W 3.) 
4d ſatisfaciendum. wide Execution, (C 9, Ce. Poon (R 4) 
22 vide Execution, (B 1, 2. 
Si Laicus, wide Statute Staple, (D 4.) 
Utlagatum, vide Pleader, (2 W 6.) 
2 alu, (B 2.) N EY 
Teftatum capias, wide Proceſs, (E 7.) Z 


 CAPIATUR.—Vide Leer, (O 7,8.) 
CARRIER. —Vide Actios upon the Caſe fer Negligence, (e 1, Se. ) 
CASE.—Yige Aion upon abe Caſe. N 
CASTLE. -Caſtleguard. - - - A 168 
CASU PRQVISO.—Writ of entry, wide Dum fuit infra Ætatem (E). 
bh CO Vit of . vidi Dum fait infra a 


CASUAL PROFITS.—7ide Preregative, (D 49, 50. 5 
CATHEDRAL.—ide C,, (A 3.) lie (B). 
CATTLE.—#ide Difmet, (H 5, Cc.) 
CAUSE OFH ACTION.—Fide Abatement, (G 4. &e—H 24.) 
Aa (Em f— Gl), 
CAUTION; ide Admiralty, (E 19. — (D). 5 5 
k... 


CEMETERY, —Church- ord D - A 
Towhom the profics 2&3 - Az 16g 
bing privileges beloag — he church-yard. -. A3. 169 
urial; . 
la what place it ſhall be. | . | — 170 
omb, monument, Ce. - . bs * 


B 
C 
Nn2 CENSURES, 


a INDEX To VOL 1. 
CENSURES.—Ecclefiaftical, vide Prerigative, (D 12.) 


5 CERTAINTY.—Fide Abatement,” (H y.) — Adios upon the — 
1; Aſfumpfits (A3, Cc, H;.) Aion upon the Caſe" ubun 25 | 
(G 2, Sc.) — Appeal, (G 6.)—Arbitrament, (E 1 855 | 


8 19. — Grant, (E 14. G 5, 6.)—Indifment, 


Information, (D 2. 3 "(9 5 7 e. ( B _ 
C_ 1 17.8 2. 41, 42. 


Pleader, (C 17, Sc. 48 -E 5 


2 i 5 Pfaberhin, (E Z R. a 


— Retorn, (E 1 2. ) 
CERTIFICATE. —Triat by certificate of the biſkop ; pat 


When it ſhall be. 5 | - A1. 
When not. - Az. 

By whom 5 certificate ſhall bes | Tar | 

"If the biſhop be a party. l — - Az. 

If the ſee be vacant. , - - A 0 
Upon what foundation, and at what time. A. 
Ho it ſhall be made. - 46. 

Trial by certificate of the recorder of Londen. -'B-: 

Trial by certificate of the marſhal, &e, --O 


- Certificate of aſſiſe, vide Afiſe, (B 25, 28.) 
Bankrupt's certificate, vide Bankrupt, (D 


Vide alſo Enqueft; (A 2, 3.)—Statute Staple, ty 2.) 


CERTIORARI —When it lies ; . „ 
When a miltimus ae a. „ 7 
How a certiorari e proſecut p - » Þ 180 
How it ſhall be 1 5 N 18 - 8 8 0 
When a certiorari does not lie. e . 
When it fhall be very PREG - 4 «i 187 
When not. . N — "oi F 187 
Procedendo. | — * 11 0 
Supenſedea. to proce ſs; 3 5 — 1 4 H "44 188 
When it ſhall be granted. - Hz 19 
Certiorari bill, vide Chancery, (2 O 1, 1) K 
CESSAVIT. - Wben it lies. - We, A 189. 
 CESSION.—# Eliſe, (N 1.) | 
CESTUY QUE TRUST. —VideChancery, (4 8 3+ 4 oy W 32. ) 
CESTUI QUE USE.—#7iz Us (I). 
"CHAIRMAN of a Committee. Satay Parliament 0 7 ) WG 
: The antiquity offs. 2 « 320607 9p 
The number of jurors, - - -> An; 1 
„%%% c  or en fe rr, 2p 
Who are exempted. Oe Trades = Wa 
Challenge to the Arg. 3 191 
* to the polls; („ Nee age 
* * „ unn NN ire C Is 192 
e. | ; - 2 Cz. 192 


, CHAMBERLAIN—Hþ ** rhea. en | . 


Of Chefter, vide Franc ies, (D oy 
. Of the Exchrquer, vide neg (D 11.1 * G YT 


co London, vide London (I). 3 J blad ade its hs e 
* CHAMPERTY.—Vide Maintnatch; (A 4; M % % „666 


- CHANCELLOR.—Yide Chaxcery, (B e, eu. 


— 


, 4 32. * (A 250 


* 


* Fid 


of 


\ * 8 0 ' 4 K 1 e WA 


CHANCE. MEDLEY;= CHANCERY. 
"Of the exchequer, vide Courts, (D g.) 1 9 5 5 mA. 
 CHANCE-MEDLEY.—-ide Juftices, (M df. iy © 
CHANCERY.—The antiquity of; „ 196 
As to the court of pleas. | 22 0 196 
As to the court of equity, „„ 
It cannot be now erected. f., TR 
Where held. LM 5 - "Ro 197 : 
Officers of 1 — 3 1 
Lord chancellor. = ng - 1. 197 
His oath. . - . B 2. 198 
And duty. | | — - 8 3. p95 | 
| Maſter of the rolls. | - 1 ; 
Maſters of Chancery, - i - "Be. 200 * 
The regiſter. - 8 - BY. ˙ z 
The ſix clerks. 8 | - - By. 201 . 
Warden of the fleet. Fa — 3 202 7 
Other officers, » - . 3 " BIB 202 3%, 
The juriſdiction of the Chancery, . „ 202 "ſp 
Ordinary, according to th- common law. » 4: 202 5 
Extraordinary juriſdiction ,—court of equity, - C2. 204 9 
Proceſs; — - SS. > TT 3 205 Hl 
A | - Are 8 1.205 = 
Letter to a peer. - | - 7 pk 2. 209 he 
Attachment. 1 5 : 223. 209 1 
Attachment with proclamations. VV —D4. 214 "6 
Commiſſion of rebellion, . - Ds. 215 Ll 
Serjeant at arms, - - „„ 5 "0 
Sequeſtration. | ai - „ 7. 217 { ; 
Injunction; . 3 EN | mf 
The force of it. . 5 ES =. 13 8. 219 * 
For ſtaying proceedings at common law, - DY9. © ͤ | 
For cauſe of privilege. 1 .- Do: 227 
For ſtaying waſte. | - - - Dix 227 
For reſtraining other acts. - D 12. 230 
For quieting poſſeſſion. EN Os - Daz. 231 
For ſaying printing, c. . D214. 232 
Bill in Chancery. 0 5m - E 232 
When it ſhall be filled. a 3 1 232 
The matter of the bill ; 
Maſt have proper parties, &c, S e 234 
f revivor, — „ — F 242 
Of review. 3 4 G 245 
„ Rehearing, poſt. (V 5.) 5 
As to a certiorari bill, vide pot. (2 O 1.) 
As to a bill of interpleader, vide poft. ( SF] 
| Vemurrex ; 1 N - H 248 
When it lies, and when not. - - 248 
| o put into court, 6c, 3 H 2. 255 
Ple 3 * 8 3 256 
What is a good plea, and what not - Ir. 256 
ow put into court, &c. . - Iz, a67 
Anſwer; f F 1 4 « 209 
When it ſhall be filed. — - - K 1. 269 
OW it ſhall be made. — - - K 2, 270 
Anſwer by commiſſion. - - EK z. 273 
Exceptions; - | w + 274 
Wren delivered, Cc. - - . 274 
alc heard upon bill and anſwer, 9 28 - M 77 


2 
Nng3. | | Replication 


5 INDEX TO vol. IL. 
: 2 5 . 
Re lication. . s __ 
Rejoinder, oo. — 
Examination of witneſſes. 5 
By the examiner. 0 
By commiſſion. SG 0 
Commiſſion ex parte. — 
Ne commiſſion. EN 1 5 
Interrogat orie. - 
. The manner of examination. | - 
What witneſſes ſhall be examined. = 
Diiepoſitions. ES - 
Publication. - FD . 
Examination i perpetuam rei memoriam, _ 
Cauſe fer down for hearing. — 
15 Heariog of the cauſe ; - - 
When the defendant does not appear. 
Wben a cauſe is heard upon bill and anſwer, wide 
. When the plaintiff does not appear. - 
When there are not parties. 
What evidence ſhall be admitted upon the hearing; 
De poſi tions in the ſame, or a croſs-cauſe. 
Ia another cauſe. Br 5 
The defendant's anſwer. es 
Deeds. 3 . bm +, 
/ Inte:locutory orders, + 
Reference to a maſter, — 
—— Oo - — 
Exceptions to the report. - 
Final reference, , = Ew 
Trial by common law. 309 
When a trial ſhall be inforced upon. an nn, ard bl, vide " 
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Decree ; 3 
Who are bound by a decree, - 
Wo not. — — + 
| Execytion of a decree. =—_ 
Rehearing. - - 
8 Vide into, ante (G). 
Decree inforced by an original ill. * 
Or avoided, — ig 
Accident. - - — 
Account; „ 
When it ſhall be . — 
When not. - 1 
Account ſtated. 3 - 
The manner of the account; - 

— What allowance an eee mall bare; an 
what not. - 
For what he ſhall not be charged. - 
For what he ſhall be charged, = 
When bound by an account with another. 
When not. - - 

Ad minifirators 3 | - 
When he ſhall have relief, 
Vide Title Adminiſtrator and Aninifratin.— Vide 
72%. (3 G 1, Ge.) LE 
When there ſhall be — againſt bim. - 2B% 
. | | 2 „ 
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CHANCERY, =... 


e . 
a decreed ; 2 
oo articles for the a of wands __ 7 i 33 
Againſt whom it ſhall be decreed. 202. 33 
When upon a parel agreement, and when not. - 2C3. 337 
. Since the F. 29 Car. 2% = - 204. 339 
| Decreed ; tho! not equal. OO - 2C5. 343 
Tho” founded upon miſtake. mY - 2C6. $43 
| Tho? the conſideration " — hob - 2C7. - 344 
Vide peſt. (2 IL 9.—4 H9.—4 07. | 
But an —_— ſhall not be decreed; | | 
1f made without a "ans 8 208. 144 
Vit po. (2 T 9 5 . 
If it 3 3 - 209. 345 
Or, void in law. bs 4 4 - 2 C 10. 345 
Or, diſcharged afterwards. — 20811. 34 
Or, obtained in directly. 3 - 2C1z $46 
Or, made without proper parties. . - 2 C13. 347 
Or, not mutual. - 2.C 14 347 
80, failure of one party excuſes the other. 22815. 34 
Specific performance in the diſcretion of the court. = 2 C 16, 343 
Ia what manner an agreement ſhall be decreed io be 
executed. e . 2 2017. 351 
Akmony; | 8 - 2 354 
When it ſhall be decreed. - - 2D1i. 354 
When not. — | 3202. 35 
When in the eccleſiattical court. * 1 Ze 35 
Apportionment. 336 


m_ ſhall be an apportionment at law, wide Title dene 
E 
Wies there ſhall be an  extinguiſhment, vide *. N 6. 8. 9.) 


Appointment; 3 * 2 F 357 
What ſufficient to charge land. - - 2Et. 957 
| What appointment to the perſon is ſufficient. - 2Fz2. 35 
— i ſhall be defeated. - - 2F3. 359 
. 1--»» 361 
Wha hall be. 28 2. 361 
Wbt — mall be Gaid to be adele ax * wide in lars 
es. 
What 0. - ay” 282. 365 
- Bill for diſcovery of aſſets. 283. 367 
If the aſſets are exhauſted by a debt upon — 
ä that ſhall come in aid. 204. 368 
Aſſfgnment; What ſhall be a good one. - 2H 369 
hat good i 1n law, or 2 wide in — Atem · a 
Average, 41 372 
Via. 28) | 5 | 
Award; (vide 7 W ) 3 - 2& 2875 
' When i it ſhall be confirmed. © - - 2K1. 373 : 
When it ſhall be avoided ; . 
If it be unreaſonable. - - 2K2 374 
Or, made without aſſent of parties. - - 2K3. 375 
If made only for part. {2G - 2K4 376 
- — ugnant. - 2 . Je 370 
m corru ali . 33K. 37 
Nag, 5 e 2 = 2 4 377 
5 en Cbancer ad — | - 2LI 377 
When vor 15 EE - 2Lz. 379 
| ide Ti trap. | | 
A Jax 8 „ SM | 380 
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904 1 HG 9 
. br them. - . 2M 1. 315 
Wen huſband and wiſe ſhall join in 8 ſuit, and when either 
„of them ſhall ſue alone, wide Title Baron and nenn Oc.) 
© Suit againſt them. | 2 M2 38 
8 When they ſhall be joined i ina ſuit, 2nd when not, — Titl 
Baron and Feme (Y). 


What they ſhall be * to do. Toth 0 2 Mz. 46 
What not. s 2 M4. 38: 
Act of the huſband, when it binds the wiſe, „ 5. 3: 
When not. | 2 M6. 3 
When the huſband ſhall be bound * the act of the | 
wife, - | 2 M7. 384 
Whemw not. | | - 2M8. 3386 
* Truſt fora wife; 1 it enures to the buſband. » 2Mg, 3 


| Vide Title Baron and Feme, (EI, Oe.) 
When the huſband ſhall be aided for the . his 
wife. | - 2 My 10. 389 
| Vide poſt. (37 I, G.) | 
When the wife ſhall by aided againſt the act of der 


huſband, % Oe 2Mn. 390 
Proviſion for a wife; 55 : E: 
How expounded. -. 2M 12. 39 


How a proviſion for the dower of a wiſe ſhall be aſſiſted by a 

court of equity, vide poft. (3 BE 1, 2.) 

When a proviſion by exarriage-articles ſhall be inforced, 
_— wide poſt. (3 Z 1, Fr | \ 


When barred. - wy = 13. 396 
Diſpoſition by a wife. - - .. .-, 2M 14. 396 
When the huſband is in exile. | - 2M1s. 399 
When the covenant of an 1 or wife hall be en- 
forced, tho? void. - 2M 16. 399 
Charitable uſes; | - - 2N 399 © 
Relief by original bill. | 2 NI. 39) 
What are charitable uſes, and how 1 1000 by commiſ- 
ſioners, vide Uſes, (N 1, Ce.) 
Tho” the gift be void by law, . N. 4! 
Where tbe land, &c. given is improved. _ - 2N3. 402 
How charitable uſes ſhall be decreed; 
Accordipg to thei 725 of the. donor. NI. 40 
Vide Uſes, (N 22.) . 
Circumſtances ſhall be regulated. - „ NS. 4% 
Pe Where the uſe may be improved. Ho - 2N6. 455 


The improvement of the eſtate diſtributed, - 2N7. 4 
Who are bound by the decree, vide U/es, (N 23.) 
How a decree by commiſſioners of charitable utes ſhall be 
certified to Chancery, and how oxceptions ſhall be takea 
to it, wide Nes, (N 24, 25.) 
When Chancery conficms, enlarges, or annuls it, vide 72 


W 26, 27.) 
| ow executed, wide _ N 26 | | 
Certiorari bill, N ( A 1 — 1. 4% 
Bill by way o appeal. | - - - 202. 
Common. . ee 0 
_ FViaeTith 3 e 0 | 
Condition; {wide Title . ) | . -:2Q 407 
How conſtrued. 5 .« 2Qn1. 47 
| Breach of a condition; 3 ; 
When aided, if the intent be performed. + 28. # 


When 
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8 7 Page 
wii it ſhall-be relieved. — — 223. 408 
If a compenſation can be made. — 2Q4 409 
If the breach was procured by fraud. — ** Se 410 
If the condition was in terrorem. = - 2 Q. 410 
Vide paſt. (3 Z 5, Se.) 1 | 
If it was — only Fo A of God. or be- 8 
came im y the act | - 2Q7. 13 
When it ſhall not be relieved. 1 3 | 
Where the condition is — | - 228. 414 
Where recompence cannot be made. - 2Qg. 414 
If the relief is not 1 88 in convenient time. 2 8 414 
Confirmation. - : e 41 
} Vide Title r | OE 5 a | 
Contribution. - 5 — - 28 415 
Nidte ante (2 . n 8 5 
Conveyance ; | - 5 416 
When aided. | 7 
When there is a miſtake i in a deed. -"2T1. 416 
When part of the land is omitted in the deed. 2 T2. 46 
When more is inſerted than was intenged, - 2'T 3. 416 
Vids peſt. [4 Lz.) — My" Aa 
When the conveyance is 8 -»2T4 416 
When the A Dur: defective. C 
Or miſtaken. 21 6. 417 
If it is aided, it ſhall be i in the ſame plight as it 
would have been if it had been ”_ in 
* initio. 2 T7. 417 
When a conveyance ſhall not be aided, Sh . : „ 
43) * — 2'T 8 418 
If it be voluntary. 219. 418 
Vide ante, (2 C 8.)—poft. en 5 
Or, a X — him who has an + ow Nager good 
ideration. | - 2 T 10. 419 
"Tide ante, (2C 8.) | = | 
When a conveyance ſhall be avoided. | - 21711. 419 
fy Vide ante, (2 C 12.) 3 
When not; | | | 
Tho' made upon a falſe ſoggeſtion - 3 T 12. 422 
Tho? it becomes unreaſonable by matter ex po- 
fads. . 428 
When a ſurpriſe, or ſmall miſtake 1 is alleged. - 21 14. 422 
Aſter a long acquieſcence. 2 T 15, 423 
At the requeſt of him _ has only 4 voluntary ; 
conveyance. - - 2 T 16, 423 
Vide ante, (2 C 8.—2 T 9. ) | ws 5 
Copyhold. 5 gpy 423 
Vids Title Copybold. | ei 
Coſts ; when they ſhall he given, and when uote. - 2W 430 
Vide Title * | | | 
Covenant ; 51S " "ea *2X 438 - 
When it ſhall be performed. „ͤ n <.e- Þ* an. £ 
hen not. - . +" Bo 440 
bs =o it ſhall be avoided ; ; . i 
f there was a miſtake. - „ $% as 
| 11 it was intended for a ſpecial purpoſe. '= 2X 4: 439 
If it was ſatisfied by collateral matter. « 2X5. 440 


When there is a remedy upon a Covenant in equity, 2X6, 440 
Fids Title Courant, wan , 


0 
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Cuſtom. — 8 ee e i 
Debt. | LI, — ® | r > G {IEG 
Deviſe ; | (5 HS 

When it ſhall be decreed, tho” void by uw. = 


Vide poſt. (3 G2.—3 V 3.) 


Title Deviſe, (D 1, Efc.—N 1, Ce.) 
When Chancery does not relieve ; and when a deviſe 


may be explained by witneſſes, - 
How it ſhall be conſtrued ; | 
oy ay 35 4 fee, | or other eſtate, as. in Title Dene, 
c 
Deviſe for payment of debts and legacies. 2 A;. 
Vide pe. (4 W 14.) At 
In w hat order they ſhall be paid. e YT 
The ſurplus ſhall be to the heir. - 3A. 
When the land ſhall be ſold. nit.7 11 F557 AG 
Vide pe. (4H 5) | 58-4 
| Who mall ell. - IA 23347. 
How expounded where the words are ambiguous. - 3A. 


3 
3 
How a will ſhall be . and conſtrued at « law, vide in 


3A. 


443 


When words in a deviſe ſhall be expounded otherwiſe thanin a 


deed, wide Legacy, poſt. (3 Y 1.) 


| When a deviſe ſhall have the —— privilege as an bar, wide Le. 


gacy, poſt. 672.) 


Diſcovery; . 2 
When a bill lies for a diſcovery. - - 
When not. Fc, 

Di/mes ; when tithes ſhall be decreed in Chama. is 

| Vide Title Dimes, (M 13, &c. he Courts, (D 2 

Diſtribution of inteſtate*s eſtates ; - 
| By the ,. 22 & 23 Car. 2. = 
Who ſhall be excluded 1 a ſhare upon ain. 
diution. 
By cuſtom. - — = Ne 
Dower ; - - - 
Wife favoured by equity. ; 
Vide os Settlement, 70%. 6 32 1 Fon 
2 M 12.) 
Dower ; — aided, ow when not. - - 
Equity 3 - — 
Kelief, when allowed i in equity ; ; 
In caſes of fraud, accident, and truſt, — 
Where the transaction is done mala fide. - 
When not. 
If a man will not do equity. - - 
If his action: are wrongful. . 
Tho' a man's expectation is fruſtrated. - 
Nor, when a reaſonable benefit has ne tO an- 
other by law, - : - 
Nor againſt a ſtatute, - 5 - 
Or a maxim of law, - 
Nor where the Pee has the fame relief by law. 
Executor - 
Stands in the place of the teftator. „ 


What tbirgs he is compellable to do in equity> = 
How he ſhall pay legacies ; 
Wheo a legatee refund, and when not. 
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| Pate 
When legatees abate, vide poſt. (3 4 18, 19.) | 
What is an aſſent to a legacy. - 3G 4. 498 
Vide Tith Adminiſtration, (o 8. re. } i 8 
When he ſhall take as a legatee. - 3865. 499 
What payment will be ſafe; = 
y direction of the cout. 386. 499 
When he ſhall be a refiduary legatee. - 3 G7. 500 
What relief an executor ſhall have in equity. 3G8. 504 
Vid, Adminiftrater, ante, (2B 1, „Deal. ante, 
(3 A'l, Se.) 
What not. - — 389. 5og 
Exchange. | - - - — 3 H a 506 
Fait. *» nr 0s = 28 | 
When a diſcovery ſhall be enforced. „ T3. cob : 
When a deed ſhall be aided, or avoided. - -3:1 3. Fer bi. 
When a deed ſhall be produced. - \ * 341 3. 507 | Fd 
Fines. - 3K 507 K. 
Forfeiture ; when i it ſhall | ga aided, and when not. 3 * __ . 
Fraud; "ww 50g 7 
When it ſhall avoid a bargain. 3M 1. 509 | A 
* 1 7 or nn es with in Tith Cover, n | A 
Ce.) RO | 5 
Or, conveyance. 3 M 2. 510 by! 
Tho! the bargain or — to abe effec eres 18 | | a 
a contingency. _ 3 M3. 512 If 
Or was tranſacted by an Agent. | - 3 M4. 313 "0 
So, a voluntary ſettlement will be frandulent as to Ts "= 
creditors. - „ „ ts "ul 
But fraud ſhall not be preſumed. „ Ls 
A party to the fraud ſhall not be relieved. '- 3Mz. $16 Wo, 
Fine and recovery, - EY Ws - 3N 516 _ 
an fraud, + Oh 4 : - 3Nzx, $516 vi 
I 8 pe 4 I, 2, 0 1 ot 
Aided, when 2 Oy E 3N2z. 517 9 
Grardias - (vide Ticle Guardian nun, (2A 1.) 30 518 a 
How he ſhall account. O1. 318 bo. 
Wheo, and how a guardian ſhall de agned to an 6 inflint, vide lf 
Title Guardian, (A—F 2.) "on 
How he ſhall manage the eſtate of the infant. 302. 518 * 1 
How directed by the court. LO 2393. 519 1 
When he ſhall be removed. - - 304, 5321 | 5 
When not. „„ 15 
Whee payment to a guardian i is allowed. - 3O6, 522 is: 
The power of a guardian. - 307. 522 vn 
Heir; vid Tithe Hair. 3 P ng by 
When ſub _ to the + of his anceſtor. - 3P1. 523 bo 
Fi 7 _—O__ (A).—Plader, (2 E 2, Gre.) Vi ante, | A 15 
(261. 8 "» 
When he ſhall be bound by the covenant of the anceſtor, wide br 
Title Covenant, (6 2.) bl 
n not. - 3 P's. $534 {448 
ns advantages an heir hall have, and what not. 3P 3. 524 1 
- 335 1 
Vide Title Idiot 0. 9 nl 
* - «4% +; 8 
fo e 4 0 55 , ; 7 
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What things he ſhall be pres: to do ae bi infant 7 
To perform a truſt. Wan 
To do his duty. n e 981 OR 4 
Or-a thing for his advantage. 3. 
| ©” Maintenance of infants. Oe Tv DO R ö. 
J;'Xétr £166 43 4 900 A 
At what time it commetices, a TTY e . S 1. 
No intereſt beyond the penaſty + EE 382. 
Nor intereſt upon intereſt. PT... 
— When 1ttereſt ſhall not be allowet. - 384. 
When it ſhall be allowed. - 3856. 
When a payment ſhall be intended for intereſt. 386. 
'-Interpleader (bill of) n EI SIG 
Joint-tenaats; e e e e lt” l 
Who ſhall join in a foie; anne 233 vi. 
Who tall be joined. 5 — 3 v2. 
r tonne non Oo gP'4 
9 7 Vide Devi, (N 8. „iu, (K 1.) | 
Who as tenants in common. - rib a eas 
Vide'Devife, N 8.) — Efaler, (K inn 
What will make a ſeverance of the jointure. = 3Vs 
Vide Eftates, (K 5.4 i + Sag, 
What remedy ode joint. ten, Or. mn be 12750 | 
his companion. | -'3V6. 
Wben the act of one binds his FORT, Amun, 
When not. 48 8 3s. 
Wben an act by one 4 them binds him after he ſur- . 
vires. - 3 V9. 
Judgment. wy [ 3W 
uriſdiction; when Chniny hall hav it in 8 out of | 
the kingdom, Sc. 3 
po vidi Trial, ante (X). 1 (4 v) 643 n 1 
egaey; 3 
Abbes ed. d in will are expounded ebene than, LEY 
they are in a deed. 31. 
A deviſee ſhall have the ſame advantage. as "ad heir. t. 
How a legacy ſhall be recovered 1 in equity, | 3 V z. 
What ſhall be a legacy. 444 2314. 
Of what thing voi 5 - 35. 
How a legacy ſhall be paid. 3Y6. 
How a legacy ſhall be paid upon a devite to 5 debts an 


gaeies. vide ante, (3 A 3. c.) 


383.) —Peſt. (3Y r8, 1 ) 
0 82 ſhall be dee 
The extent of the words. 


Vide Title Deviſe, (N 1, Cc. — ah, (3A 8.) 


When a deviſe gives a preſent intereſt. 48 4 

Vide Tithe Deviſe, (N 18.) © © 92 

When a legacy carries intereſt. — 5 
When conſtrurd camulativ/2. A 

When not. 0 


| When a legacy ſhall be controuled by a ſubſequent! R 


or proviſion, and when not. 
When a legacy ſhall be lapſed, 


When not. 


on 


Vide Deviſe, ante, 6. A 5. S. Raume, _ (3 0 A 
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When a legatee ſhall refund, or abate in proportion, wide ante, 
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t merges in 5 d. 
pan ſhall have relation to the time of duet the 
os death of the teſtator. r 5 bh 
Pia Title Deviſe, (N 21 * 1 


When "hl ſhall a ate. 


tien, (C 6, 7.) — Vids ante, (3 G 4.) 


When legatees ſhall refund, vide ante, (3 G 3.) 
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What ſhall be an aſſent to 2 a 3 vide i in . late 


Who ſhall be a reſiduary lege, Ba — 0 3 G 7- + Anne 
Marriage ſettlement; „ 32 615 
When it ſhall be enforced. . - 3Zr. 615 
When not. 5 - 32 2, 618 
Tow at charges ſobject. : | = -: * 06, ns 
Proviſion for portions. o "*-" » 4 2:4. O08 
Reſtraint of marriage ; . 5 
When the huſband ſhall make a ſettlement for 2 „ 
rtion. EE, | — 32 5. 628 
When not. N - 326. 629 
When the wife ſhall loſe yy * | 3Z7. 630 
When, a condition that a perſon ſhall not marry ' without con- 
ſent, is in terrorem, wide ante, (2 Q 6.) Ie 
When marriage brokage ſhall be avoided. - 328. 631 
What ſhall be done if the marriage o Giappointed - 3Z9., 632 
Or, the portion is not all paid. - 32 10. 633 
When a marriage aal ſhall purſue the adele; . 
ſtrictly. ng 3 Z 11. 633 
Wen it 1 purſue thei intent of the article, „ 3-2 kt: 036 
Mortgage; - | - 4A 634 
The nature of it. | ION - 4Al. 634 
What ſhall be ſaid to be « mortgage: e  _ - "4 & * ons 
What not. — „ - 4A3. 636 
Who may redeem, tow - — 4A4 636 
At what time. - — - 4A5. 638 
Upon what terms one may redeem. — - 4 A6. 640 
When a mortgage ſhall not be redeemed. - 4A7. 644 
Aſſignment of a mortgage. - 4A8. 645 
A mortgage belongs to the executor or adminiſtrator | 
of the mortgagee. — 4A9. 645 
Vide Title Condition, (6: 2.) ö 
Prior incumbrance. 4410. 646 
Forecloſure of a mortgage. T 
When it ſhall be annulled. | | - 4A lz. 654 
Mortgage of goods, vide Title Mortgage 1 
f exeat 9 - 4B: 655 
ide Title bier kai, (D 34, bs 2. 1 
Notice; „ain 6 
How regarded, „ bf CEO 0 00 2 0 
Whatſhall be notice... * 4 403. 658 
1 8 ; #7 | DITA] 1% 9 TOS. f 
dep it mall be notice, a 5 403. 660 
"When not. e LR 
When 3 notice to one affefts another. aver Hons es oo, 
| Whey pot. „ 
en 88 dogs not prejudice, e. 17. Ghz 
Ob Ck 3 JON, 28"; n 663 
Shall be cancelled; ,  _ e en eo 
Len Alke. 41. 6863 
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Or relieved — | poly 
If che obligation be obtained by f fraud. | 
If the conſideration be not performed. 
If the confideration be illegal. 
Obligation by a ſurety. | — 


If there was no eonſideration for it. 
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If there would be a double charge by the oblign- 


tion. s 
If there be an areful uſe of ftrit words. 


So, the obligor ſhall be relieved ; 


Where the condition by accident e unrea | 


ſonable. - 
Or, is ſatisfied by other means. 


If the th was by ads or by feres've or | 


terror. 
So, the obligee ſhall be relieved ; 
If the obligation be loſt, Nw 
If the performance was not effectual. 


. But the obligee ſhall not be relieved ; 
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If the obligor was a ſenmy. &c. and not charge- | 


able by law. 


Nor ſhall he be rerad W the | penalty of gh 


the obligation. 
An obligation ſhall be delivered up; 
If it be not ſued within a reaſonable time. 
If the obligee refuſes to perform his part. 


When there ſhall be no relief upon an obligation; 


If the penalty does not appear exceſlive. 
If there was no real satisfaftion. _ 3 
If it was premium pudoris. 


If it was voluntarily = without impoſition oe or 


ſar prize. eas 
Partition. - 28 
Payment ; what ſhall be. - 8 
erpetunty ; - | - - 
2 perſonal. - 
In chatcels real. ' - - 
. » Vide pot. (4W 1g.) 
In an eſtate of inheritance, - - 
Or frethold. )OIW 
A term that attends an inheritance, 
Power; - 
When aided ; tho? not purſoed 3 
If it be for payment of debts, N 
Vide Title Peiar, (A 1.) | 


For proviſion for younger children. © = 8 


Vide ante, (3 Z 4.) 
For the aid of à purchaſer. 


If it be not purſued by reaſon of frand, or aceident. 


hen the execution of a power ſhall be made by * g 


* court, 
When a defective execution ſhall be aided. 
Wben it ſhall not be aided; 
If the intent of the power is not purſued, 


Nor, where it was not the party's 3 
cute his power. 
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Mir gat. (4 07.) 


Prerogntive, wide Title Preregative. 


tion to a church, wide E/zliſe, (H I Se.) | 
rn vidi Title Privilege. 5 | 


Proceſs, vide ante, {i * Title Pre | ds 
* OD 41 


hat ſhall be a purchaſe. - +" 
Vid ante, (2 C 2.—2 T 5, Ge | 
Who ſhall be a purchaſer. - 412. 
When a purchaſer ſhall be — iat i incum- 
brances - 4 * 4 3. 
714 Covin, (B * . 
When not. 


What ſhall be a ſufficient notice, WT ante, a 1,4 * 5 | 
When a purchaſer may take in prior incumbrances. = 415, 


When he ought to diſcharge prior 91 N28 out 
of the purchaſe-money. > C10 


 Incumbrances are to be — in proportion. =>; 7 Is 


| The purchaſer of a reverſion 


all got controvert the 
title of the particular eſtate, 


_ I 8. 
What eſtates are within the coafideration of a pur- ? 
chaſe. - 5 0 - 419. 
What not. - | -' 41 10, 
Purchaſer without notice. | - - 41 11, 
| Recovery, common; - - 4K 
Of what effect it is in equity. * - 4K1. 
When a defeR of it ſhall be aided. - - 4K2, 
Releales 25 —— - 4L 
When it ſhall be avoided ; SE 
If it be obtained by fraud. - 4L1. 
Vide ante, (2 C 12.—2 T1i.-;3M . Se,) 
Or extends beyond the intent. - 4L2, 
Vide ante, (2 T 3.) c 
Or obtained with intent to N a prior agree- | 
ment. - - 4L3. 
When it ſhall not be avoided. — - 4L4. 
Reſtitution; ; - ny - 4M 
Rent; - 4N 
wr 3 in equity, tho there i is no wa by I. 
aw. . N 1. 
Or, the remedy by law is not ſufficient. - : N 2. 
When ic ſhall not be recovered in equity, - 4N;3. 
Againſt an aſſignee, - 4N4 
When apportioned in equity. | . - 4Ns. 
Vide ante (2 E). | 
When an extinguiſhment prevented. | 4Ns6. 
What will be an 1 or a ſaſpenfion i in law, vide 


Title Suſpenſion. 
What in equity, wide poft, (4 N 8,9.) 


| When a e mall be yu n 4 tiftreſs for 
rent, 


Wh 3.4 1 
| When ren or other oy upon land all be extin- 

en not, - OGG. - 4Ng. 
_ Revocationg | 0 


Wben goed; tho? all n are not bees, 10 1. 
Vide ante, (4 H 1, Se.) 
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Ceftyy gue truft in tail. - 483. 
Hes his eſtate ſhall be barred. - 484. 
Taxes. | 1 
Trial by common law ; when; it ſhall be directed. —4Vv 
Vide ante (X). 
Truſt 15 - — 40 
| The nature of i 5 - - 4Wr, 
Truſt of land, what ſhall hes 
- 4 W 2. 
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| Where prevented by Saad. - © 2 ja wa0s 
Or accident. Mano en IRE vn Gl9, 
Or neceſlity. ; 1 54094 
Or default of the party. 4 1403. 
Defective — « power of f rovocain Wy e 
aided. | ; . 406. 
Wben not good; | "0, | 
In aid of a voluntary ſettlement. + „ 07. 
Piat ante, n a c 
Who may make a een in e 4. 
Satisfaction. — _ » .4Þ 
Statute, wide Statute Staple, D 25 Cc.) ä | | 
Superſedeas ; when ue y CRC. -:4@ 
Sup plicavit. :e „ e 
Via. Fercie up, (D 16, 17. 3s 
Tenantin tail ; 7 „8. 
When his eſtate bound by his agreement. 1 — 481. 


When his defective conveyance ſhall be aided. 482. 
Vide ante, (2 E 8.—3 N . O 6.) | | 


Expreſs. 
= Trat! in tail, how N oa am, (4 $4)! | 
Implied. 4 W3z. 
What ſhall be ruſt for payment of debts or . vide 


ante, (3 A 3.)—popt. (4 W 14.) 
What, for making a charge upon land, vide Appointment, 


ante, (2F1.) 
What, for charitable uſes, vide ante, (2 Ni, Ge. 5 


. What ſhall be a truſt for a . . (2 M 9, 10.) 
What not. - 4W4. 
Trult of goods, what ſhall be. 8 - 4Ws, 
Aſſignment of truſt. 221 . 
Removal of 8 truſtee, - - „„ 

Security required of him. 14S. 
Truſt, how it ſhall be executed; 55 „ 
Purſuant to the intent. 49. 
When money ſhall be decreed is ſec. | 4 W110. 


Truſt, bow i it ſhall be decreed; 


How a truſtee ſhall account for money or the profits of the trult 
eſtate, wide ante, (2 A 1, &c.) 


How a truſtee ſen age, to pay legacies, or other money, wide 


ante, (3G 


When xn may cl for perſormauce of the. truſt, vidi un, 
3 A6, 7. 
Wide at the diſcretion of the truſtee, = - 4W 11 | 


+ When equity with a legal n ſhall. be preferred | | 
tg mere equity, x: W. 12. 


According to the intent of the maſter. 

Troſt ſor payment of debis. 7 hol W:14- 

Hide ante, (3' A 6.—3 Pi, Se.) 1 

A truſt ſhall be decreed to him, who would take, 10 12 
- the ſentlemetit were completed. a the 6 
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So, money for a purchaſe may be decreed 'in pecie. 4 W 16. 736 
Troſt decreed . the ſtatute of limit- 


ations. — 4 W 17. 737 
Tho' the time to perform i it be clapſed. - 4 Wis. 737 
Troſt of a term for years; | | 

How it may be limited. 4 W 1g. 738 


How the truſt of a chattel perſonal way ho limited, 


vide ante, ({G 2.) 20 
When the truſt of a term for a wife goes to the | 


7 huſband, wide ante, ( 2M 9.) | | | 6 
7 How it cannot, - 4 W 20. 740 
What eſtate or intereſt the grantee of a term takes, 4 W zi. 74t 
I Troſt to attend the inheritance. 8 — 4W 22. 743 
2 To preſerve contingent _ .- 4 W 23. 744 
To raiſe portions. - - 4Wz2z. 745 
2 Breach of truſt ; how puniſhed. be” '"- 4W'z;, 745 
2 Tho! the breach be purged as to a ſtranger. - 4 Wa26. 747 
3 Tho! the truſt eſtate _ out of the Jjoriſdicion of 
the court. PP 
4 © = Bode Furiſdiftion, ante (3 125 | | „ 
4 Particeps Criminis ; 1 | | | 
4 / Who ſhall be, - . o. 4a 
4 Who not, "by, - 4 W 29. 749 
What ſhall be a breach of truſt ; 5 | 
7 If the truſtee makes a private advantage to him. | 
7 ſelf. - 4W.30. 750 
| What ſhall not be abesseh of truſt. 4 W 31. 75 
8 If the truſtee acts wh the priviey of the Ca | 
que Truſt. | VT 
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5 VOLUME THE THIRD. 
4 CHARTERS, —To view te property of them belongs, 5 
Detin ue of Charters ; ä B 2 
When it lies. - Br. 
Vide Detinue (A). 2 (+ X 1, 60 53 he 
| What ſhall be the proceeding. - Bz. | 
Plea in derinue for charters. . - +. Jo 3 
118 When charters are allowed in evidence, wide Evidence. (B 1, Sc.) 
CHARTER- PARTY ia Merchant, (E 2, Ee.) | 
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© Beaſts of the foreſt, and chaſe, , ., =. 1 * 
Beaſts of the warren. 5 E * 
Meers of 2 foreſt. tw oe 5 1 6 

Perambulation. . 
When a perambulatione faciendo tits, vide 11 ader (3 G). 7 
Hunting, or hawking in a foreſt. ' . 1 1 ; 
Who may do it. - + 7 
Who not. | gs os i: 4 
By whom a licence « may be given. 1 | : 
How hunting, &c. there AN be puniſhed, „„ 8 
hy By action at common law. ; "= „ | 
The — of a foreſt ; - — es; . £4 
What ſhall be. - — Wins = ee ee 
Who may bunt within a purlieu; 85 
The owner of the ſoil. - "+ I 10 
„ nuſance. = I - | Be * 11 

Purpreſture. . ; - 3 T; 12 

Other offences in the foreſt; | 1 | 
Keeping dogs 1 not expedicated, - M 12 
aſte; , _ * N 13 
In cutting of 5 or covert; 8 

What ſhall be vertr. — — - Nr. 13 

8 When cutting it is reſtrained. - - Nz, 13 
When hot. - | 4 14 

What other privileges the owner ſhall have, NI. 15 

Privilege of the king in the wood, cr land of a | 

ſtranger. - - - Ns. 15 

In his own wood or land. i Nö. 15 

Incloſing of wood. go 3 N. 15 

5 Waſt, i In the deſtruction of the Vert. 8 N 8. 16 
In aſſerting of his land. — 9. 16 
How waſt ſhall be pobiſhed. 3 N io. 16 
| Privilege within a foreſt ; - - r 
By agiſtment. — | 1 - On, 17 
By pawnage, - 0 17 
By common; | . | | 
When allowed. - | - Ox. 18 
When not - =. - - - O4 ' 18 

The laws of the foreſt, 8 — „ Þ 19 

Officers of the foreſt. — -- Q 19 

uſtice in eyre. - - Rs 
Vide Fafticts (F), | 5 
Verderor. 5 8 - Qz. 19 
Regarder. 3 2 - Qz 19 
Foreſter. - . | 1 20 
Woodward. i fe b nas - Qs. 20 
Agiſtor, REED! . 286. 20 

The courts of the foreſt 8 e | ER 20 

The juſtice ſeat. — | SES At. 20 
Jide Juſtices (F). 
"The ſwanimote . 5 1 * 
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Chief julkice of, * P rae<Vyes, (D 6%) 0 CtuuIN. 


cn —CINQUE: PORTS. 
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What ſhall be. — Al. 
To whom the ſoil and profits belong. =" a 
How it ſhall be uſed. - - A3. 
How it ſhall be repaired, - . - ' AS. 
Vide poſt. (C 1, Se.) | Ph 
Bridges in an highway. TY - - Bt. 
How repaired ; 5 e owes 2p > ES 
By whom. 7 - a - B 2. 
Remedy for not repairing; Ee 
By the common law. - e B 3B. 
By ſtatute law. 8 - B4. 
Surveyors of the highway ; 5 5 „ 
How choſen. - - 3 
Their authority and power; : 3 
To provide labourers. TS - V3. 
For what time. - . „ 
Io provide materials. - e 
To remove obſtructions; A | 
Water-courſe. - «aw Wa 
Trees, hedges, &c. woo we, Te GO 
Rubbiſh, dung, &c. Fo ; 32 C34 
Te enlarge the highway. - > C8. 
To make rates. - - eg. 
To reſtrain carriages. . - C10. 
To preſent offences. - - Ct 
Preſentment upon a view of a juſtice of peace. C 12, 
Remedy for fines, c. - - C13. 
| Juſtices of peace may inquire of a charity for re- 
pair of an highway. e - C14. 
Private way; | - - A. 
What ſhall be. i * | A * D I's 
How claimed ; 
By preſcription. - - D. 
© By grant. 8 ? +» D 3. 
For neceſſity,” „ — — 4. 
How it ſhall be uſed, 3 M - « - Dy. 
| By whom it ſhall be repaired, - *" = DO 
Remedy for not repairing it, - D. 
Ooſtruction. — | - „ DJ Bo. 
(A). - aft. 


: ene id. Courts, (E 1, Ce- 
. „ 
CHOSE IN ACTION. — 1d. 3 (Cr. Ee (D). 


Prohibition, (F 3.— G 2. 5.) —2uare Impedit (A). 
Preebold of a church, wid: 67775 (G 1.) 
Paeriſh church, wide ESI. % (C). 

| Repairs and ornaments or a charth> vide 22 (Gu. —Probibi- 
tion, (G 2.) 


Elise, (G 3.) 
Churcnwardens, vide Eg iſe, (F 1, 2, 


(G 3. 


002 


CHURCH, — Vide Advowſon. —Di/mes, (E i. )—E/glife, per totum.— 


Sears in a church, wide Aion upon the Caſe for a Soccer (4 3.) 


Church- 2 vide Cemetery, (A ts, 80 iſe ( E). e | 


CINQUE-PORTS.—Fide Abatement, (D 3. 5.)—Franchiſer, E 1, Ec.) 
| CIRCUITY 


_ INDEX 0 vor. III. 


CIRCUITY or ACTION.—Pide Ahe (fl! ). * 
CITIZEN.— Jide Burrough, (B 2.) —Parlinment, (D 6.) 


CITY.—Vide Burrorgb, (B 1.) - Courts, (O 1, Cc. —P 1, Cc.) 
Parliament, (D 12 11 


CIVIL LAW.— Vide Canons. N 

CLAIM.—Contioval claim. 11 - A1. 54 
How it ſhall be made. F SIC on 
* whom. A $55 


3. 
6 F. or feiture, (A 6 "F: , 1 1 0 B 2. A Condition, 


At what time. | Ae = 56 
When a deſcert ſhall troll an entry, tel it be avoided by 
continual claim, vide in Deſcent, (D 1, Cc.) 
What ſhall be a diſclaimer, and the effect of i its vide Diſclaimer, 


(4-5). 
Claim to avoid a fine; — - ”. 
How it may be made. RS - By, 56 
By whom. - 2832. 57 
Vit ante, (A z. O - Condition 8 1. ) | 


At what time. - Bz. $7 

For more of title Claim, wide Condition, (0 5. )=—Fine, (K 1. 2.)— 
2 A 4.) —Franchiſes, ( A 1, 2.) — Officer, (E 6. -K. 
Jeafe, (E 2. | 


CLERGY.—Vide Appeal, (G 9. ) = Fufticer, (Y 1, Oc.) 


CLERK.—Six clerks, vide Chancery, (B 7.) 
| County clerk, vid Viſcount, (B 2.) — County. 

Clerk of the marker, vide Market (H). 

Of the peace, vide Juſtices of Peace, (D 5.) 

Of the pipe, vide Courts, (D 13.) 

Ignorance or miſpriſion of the clerk, wide Jmindment, (D 1. 9— 
E 1, 2.—G 2.—H 3.—T 1. . U I, wy and many other 
places in the ſame title, 

Vide Courts. 


CODICIL.—7ide Deviſe, (D 3.) 


com. AND COINAGE.—Pide 7ufticer, (K 7. CE fer ius. 
 Prerogative, (D 39.) 


col QUIUM.—ide Adin upon the Caſe for Difanation, (G 7. 
8, Ec.) 


' COLLUSION.—Pide Covin. | | 
COLOUR.— Vide Pliader, (3 M 40, 41.) 
COMMAND of forces, vid Preregative, (C 3.) 


COMMENCEMENT=—of a leaſe, wide Efates, (G8, by 
Of parliament; wide Parliament, (E 1.) 
Of terms, wide Temps, (C 1, Ce.) 


COMMENDAM. — Vide Prerogative, (D 18, Cc.) 


COMMISSION AND COM MISSIONERS.— Commiſſion to take an 
anſwer, wide Chancery, (K z.) i 


Of array, wide War, (B z.) 
ö "And commiſſioners of bankruptcy, vide Bankrupt, D 1, Ge 
| For exemination of witneſſes, vide Chancery, (P 2, c.) 
Comm iſſioners of the great ſeal, wide . (B 2 ) 5 
| | Commiſion 


\ * 


54 
55 


57 


57 


COMMITTEE. —CONDITION. 
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Commiſſion of juſtices, vidi Juſtices, (o 2 —G 6052 ne. | 


D2 ) 
ol partition, wide Parcener, (C 10.) 
Of the peace, wide Juſtices of Peace, (A 6, Ge.) 
of rebellion, wide Chancery, (D 5.) 
For review, vide Prerogative, (D 16.) | 
Commiſſion and commiſſioners of ſewers, wide Sewers. 


Commiſſion for viſitation, wide Viſitor, (A z.) 


Commiſſion and commiſſioners of charitable uſes, wide Uſes, (N 14. 
Cc.) | » 
COMMITTEE.—Fid: Parliament, (E 6, 22 ) 


COMMON. — 3 8 
Appendant. * 
Vide Appendant and dppartenant, (B 3. * 
Appurtenant. 
In grols — 15 
Pur cauſe de vicinage. — 
Common; how it ſhall be 1 „ 
When it excludes the owner, - 
With what cattle. 5 5 
When the lord may improve it. „ 
What intereſt the commoner has. 5 
What remedy the commoner ſhall have; 

An aſſize, Ce. F 
What remedy the lord ſhall have. - 
How common fhall be extingaithed. ' 
How ſuſpended. „„ 
When it is not deſtroyed. | - 

When revived by a new grant. | — 

Vide more concerning Common in Cabot, K 6. Nen 

(2 P). Pliader, (3 K 24.) 


I - 


oK TOI π w> 


e 


Tevant and tenancy in common, vide Abatement, (E 10.— F 6. )= 


Chancery, (3 V 4, &c.)—Deviſe, (N 8.)— Eftates, (K 8.) 


COMMON ANNOY ANCE.— Vid: mw of Peace, (B * De.) 


Leet, (L 12, 13.) 


COMMON BENCH - Vide Courts, (C i. c. J—Pheader, (C 510 
&c.—3 B 2. )—2uod permittat, (D 2.) | 


COMMON COUNCIL. Vide Franchiſes, (F 25 — (F). 


COMMON LAW. Vid Chancery (C 1. D g.—X—4 V). - Cey- 
beld, (K 4,—P 3.)—Ley (B).— Parliament, (R 12. 23. 27. * 


Probibition, (F 10.—G 22. * Trade, (A 6, 7) 


COMMON RECOVERVY. Vi, Chancery, (4 K 1 2. )—Efaters 


(B 27, Oe. )— Execution, (A 6.) — Recovery, (B 1, Cc.) 


COMMONS. - Vids Parliament, (D 18 10.—L 14, &c. . 


land, (D 5.) | 
COMPERUIT AD DIEM. — Vide Pleader, (2 W 31.) 


COMPOSITION. —/ige Di/mes, (E8. 21.—L 2. J—?P leader (2 G 6.) 


CONCEALED LAN DS. — Vid Preregative, (D 65.) 


CONCLUSION. — V. Abatement, (E 16. n Fluadir. 


(C 84.—E 28, Cc. — F 5,—S 35, &c 
ON CORD. Accord. Fine, ( E g. Ge.) 


CONDITION—in deed, _ © 5 00 be” 
00 3 | | 


_ 


56⁵ INDEX\ TO. vor. ul. 
: 2 By what words i it ſhall be created ; 


In the grants of a common prion. dts: NS LIES 
In the king's _— 70 3 Az. 
In a will. 5 1 A4. | 


Vid: Deviſe, (Ng, 10, 11. It 3 
In obligations. „ 
Vide Obligation (B 1 * 5 
What words do not make a condition. 


. 


To what eſtate it may be annexed. „ 
In what conveyance. . - A8, 
How it ſhall be annexed, — - Ag. 
Who ſhall be bound by a condition, A 10. 
| Vids poft. (F. 1 
- Precedent, EM _ B 
What ſhall be. - By, 
Vide Chancery, (2 Q_8. n (© 51. ) 
To have a fee, when good. - Bz, 
At what time an eſlate ſhall veſt upon a condition pre- 
. cedent. . — „„ ww i tho 
Subſequent; | 5 
What ſhall be. — „ .» "4a 7 
What conditions are not good ; Pit i 4 8, 
If they are impoſſible. - D1. 
What ſhall be ſaid impoſlible. | - - D2, 
If a condition be contrary to law; in a * Rag 
gift, Sc. | - - | 2 D 3. 
Or repugnant; | 25 | 
To the grant. i N 8 — ; - D 4. 
- To the eſtate, - = 3 
What ſhall be repugnant. — - ÞDs6. 
If. a condition be contrary to law ; in obligations, 5 
Ce — 2 i. 7. 
Otherwiſe, if contrary to a maxim « law, or repug- 
nant, - ; — D 8. 
Expounded; 
When liberally. - - E 
To what it extends, - - - F 
Vide ante, (A 10.) | 7 
Performed ; - 3 - - Go 
By whom it may be, N G1. 
For and againſt whom covenant lies, vide cem, (B 1, Cc. 
—C 1. Sc.) h 
To whom it ought to be performed. -: 
At what time ; . | 
When he has time during his liſe. 
Tho? there be a requeſt, - 5 
When he has time during his life, 12 
Unleſs where haſtened by requeſt. 864 
When to be performed immediately. G 5. 
How a condition ſhall be performed where the tive is limited 
What ſhall be the time intended, - - Go. 
It may be performed before the day limited, = G7. 
Or, at the laſt part of the day. 5 - G8. 
In what place it ſhall be performed. . 689. 
How a condition ſhall be PAN * 
All iacidents. | - - G10. 
Strictly performed. 7 ISS N 811. 
According to the intent. 8 G 12. 


* ante * (M 1 " 


N + 


I, - CONDITION. AN 


: 26. 
5 Red to make aſſurance. | - H 96 
; To indemuify. 7 = „ 
In the disjunctive. * „ — K 100 
7 How performed. 1 * - K1. 100 
7 When it ſhall be excuſed. | - | 8 101 
7 What ſhall be a condition in the disjunctive. K 3. 102 
g Annuity pro con/ilio. - - - K 4» 102 
When oon-performance ſhall be excuſed; : [. 102 
If done as near the condition as it can be LI. 102 
g If the feoffee accepts another thing 1 in ſatisfaction aon; | 
$ When it may be e Ss +: ds 103 
When not. wot e L3. 03 
5 By default of the party; <p NE; f 
As, upon tender and refuſal, - - > Bom” 104 
b By voluntary abſence. 9 — Le. 105 
. By the obſtruction of the 1 - L6. 105 
By default in doing the firſt act. - err bi 9... i 
3 Who ought to do the firſt * vide Elicbion, 0 - y 7 
z In not giving notice. | 
When notice is 'neceſſary, L 8. 186 
; When notice ſhall be given of * time of performing "He 
f condition, vide ante, (8 9. 
5 How notice ſhall be given, Side Pleader, (C 73. e.) 
g f How requeſt ſhall be mage, e (L 11. 55 
- When not. 7 Lg 106 
: When notice is not 4 of a bye-law, 2 e. wide Plau. | 
5 (C 75.) , 
In not requeſting. — | - - L1o.- 108 
6 How a requeſt ſhall be made. fs Li. 108 
Vide Pleader, (C 69, Cc.) | | | 
= Non-performance ſhall be excuſed 5 the act of God. L 12. 109 
8 Non- performance ſhall be excuſed by act of law. L1z. 109 
| But not by the act of a b — - LI4. 109 
3 What ſhall be a breach; | - 1 64.26: {+ 16 
3 An act contrary to the intent. | Mi. 110 
| Vide ante, (EG 12, &c,)—Yide Chancery 4s Qa, e. 
B!y a diſability to perform, + Mz. 111 
g Or, to perform in the ſame plight. F 
Tho' the diſability be afterwards removed. - .- A: 4e .- 188 
What ſhall not be a diſability, = „.S. 115 
of What ſhall not be a breach. - N 112 
| Who ſhall take advantage of a condidieg broken ; 3 0 113 
1 By the common law. - - - US, ns 
L By the f. 32 H. 8. 34. - Oz. 114 
How he mall enter for a —— ns "I hag , 2 
2 Where an entry is given till ſatisfied, 1 175 
3 What intereſt he has. - - O4. 116 
J here the entry is general. O5. 116 
3 By whom entry may be a "op with  Clain, (B 2.) | 
He fhall bein his firſt eſtate. | O 6, 117 
4 What ſhall be a diſpenſation. | - P 118 
4 Vide Copyhold, (M 8. ) Forfeiture, (A 1 11, 12.) 
5 hat 28 deſtroys a condition. - Q „ 
e in aw; What is. . 3 1 4 0 
6 O 0 4 Who 


* : age 
Oug i 0 be performed dana il 8 Fe | i 35 


— — 
„ 


* * 
— 
_- 
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J 


Who are bound * a condition in law, wide ante, (A 16, J 20 
What ſhall be a breach of a condition in law 1 8 120 
Dere iction of an office. | 120 

1 When an alienation by tenant by the Pater "gp in Wes pi life, 
years, Qc. ſhall be a forfeiture, vide Forfeiture, (Al, Cc.) 

When an alienation in mortmain, vide Capacity, (B 2, 2 ) 

When waſt ſhall be a forfeiture, vide "I * ., 7 

F Abuſing his authority, ' 3 1120 
Vide Officer, (K 2, 3.) | 
What charges, Cc. "all be avoided by an entry _ a  forfeitare, 

vide ante, (O 6.) 
Limitation ; ; what ſhall be. 3 ni 
Condition in terrorem. | 44» 
Vide Chancery, (2 Q 6.—3 Z 6, 7 os 185 
Vide more of Condition in Chancery, (2 Q 1, 4 Di, Ge.) 
—Zftates, (A 6, Cc.) — Obligation (E). — Uyes, (K 4.) | 


CONDUCT.— ide Admiralty, (E 8.) — Preregative, (B 5.) 
| CONFERENCE. —Pide Pailiament (G 24. 29.) > 


Y 2.—2W 15. Goa, 


CONFIDENCE, - Vide Chancery, (4 W 1, Cc.) 


CONFIRMATION—io f.; by what words it ſhall be. A 193 
W het act by a women, or one at full age, ſhall be a confirmation 
of an eſtate made ouring coverture or non-age, vide Baron and 


Feme, (8 1.)—Enfant, (C 6.) 


How a confirmation thall enure; ** 
When confirming the eſtate enures to the whole 
eſtate. * * N — B 1. 
When it enures only to part. | . 33. 
When it enlarges the eſtate. . Bz. 
Vide Releaſe, (C 1, 2.) Ke 
How a confirmation which ack; an eftats ope= 
rates. - 34. 
When a confirmation is effeQual 3 - «= fm 
Tho it wants privity. - C1. 
Tho! the eſtate is gone, out of which the grant cons 
firmed was derived, "3+ „ On. 
What confirmation is not good; — -.D 
If it be of a void thing. F 
Does not give collateral qualities. „„ ty 
Nor extinguiſhes a right, Sc. in ſuſpence. D 3. 
So, a confirmation is not good, when made by bim | 
who has nothing, - D+4 
So, it ſhall not have relation 9 the prejudice of an · 
other. | - | w.0 * | 
Vide 8 (2 R). 


. CONIES.— Vid Juſtices of Peace, (B 48. ) 
CONSCIENCE. — Vide Chancery, | | 
CONSIDERATION.—Toraiſe an effumpfit, vide Adios upon the Caſe 


on aſſum (B 1, Oe.) 
To. =” 4 by bargain and ſale, wide Bargain and Sale, 
B 11. { 
3 to ſland ſeiſed, wide Covenant, (G 2, Cc.) . 
Vide alſo Agreement, (B 2, 3.) — Chancery, (2 C 7, 8, Ce. —3 T 10. 


D 4, —Pheader, (C 52, &c.)—Uſer, (K 1.) 
4D+ 5-7) » (C 52, Sc. U CONSIMILL 


20 


21 


123 


124 


ILL 


CON SIMILI CASU.-COPYHOLD. 


CONSIMILI CASU.—Fide Dam fait infra Erase (E). 


codsisTORV COURT.— Jide Courts, (N 6.) 
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CON SPIR ACV. ide Action upon the Caſe 42 Conſpiracy,» Fuflices 


of Peace, B 107.)—Pleader (3 K). 
CONSTABLE. — Vide Tuſftices of Peace, (B 79.—D 7: ills! ( 5. 


Sc.) 
High Conſtable, vide Officer, (E 2.) 
CONSULTATION.- F:de Prohibition, (K I, &c * | 
CONTEMPT.—Pide Attorney, (B 13. )—Chancery, (b 3 Sc * 


mn — Vide Deviſe, (N 29. A * 16. 5 
U, (K 6.) 


CONTINUAL CLAIM.—Fide Claim, (A i, &c.) 


CONTINUANCE—of eſtate, vide Pleader, (C 66, &c. = 


Of parliament, vide Parliament (M). 
Of ad of parliament, wide Parliament, (R 2.) 


Continyance and . of ſuit or proceſs, wide . | 


(P 11.—Pleader, (Vi, Sc. —W 1, Oe.) 
Puis darrein continuance, wide Abatement, (I 24.) 


CONTINUANDO,—Yide Pleader, (3 M 10.) 


CONTRA CT.— Yide Abatement, (E 12.— F 8.)— Admiralty, (E 10, 


11.) — agreement. — Bargain and Sale. — Baron and Feme (Q_).— 
Dur, (A 8, g.)—Enfant, (B 5.) —1deot, (D 1, Sc) - Merchant, 
(E 1, &c. J—Phade, (2 WII, 43, Oe.) - Trade, D 3.)— 
ar, (B a.) 


CONTRA FORMAM STATUTI ide Pleader, (2 8 10, 


CONTRA PACEM Aide Action ** the Caſe, ve N 8 


(6 M 8.)—Probibition, (F 7.) 
CONTRIBUTION. = ide Chancery "R 1.—2 8). 
CONVENT.-Vide Feclifiaſtical Perſons, (B 4, 5. 
CONVENTICLE.— id Fuftices of Peace, (B 16.) 


eee ide Aion upon the Caſe upon Trover, (E — 
3* 


$ 2.)—Di/continuarcce, (O 3» 4, 5: Oey D). — Pleader, 
(C37: )—Poiar, (C 5.) 


W —Vide Appeal, (G 9. 16. Dalia of Par, 0 I, 
OY 


CONVOCATION. ph aſſembled, VV 
Who Ought to aſſemble, - 7 - 'B 
Their privileges. - — - C 
The Juriſdiction, - | — - D 
How they make canons. - - - E 

Vide Canons. 


CONUSANCE.—/ide Fins, (E E 9 9. E.) Plaur, 3 L 14s 99 — 
Statute Staple. 


Conuſance of pleas, vide Courts, (P 2, &c.) 
COPY.—Vide Evidence, (A 3.) Wu 
COPYHOLD.— Copyholder; 3 


CONVEY ANCE. — 2 Chancery, (2 'T 1, Sc. — M 2, Co FJ | 


131 
131 
132 
132 
132 


"IF, 
Who is. _— e „ | 
What eſtate he bes EIT im 
Ooght to be time out of —_ {is BD; 
Within a mano. 
Always demiſable. ines Meet er 


Vide poſt. (L.) 


What tenements are grantable wy copy. 


How granted. 4 [a 24 8 
What lord may grant; 
Dominus pro tempore. - 

By wrong, &c. RT Het 
What ſteward may grant. w 
By what words. - . 


Vide pot. (F 6.) 9 


What eſtate; 
Jn fee. 5 2 
In tail. 955454 
Eſtate tail, how barred, | - 
For life, Sc. ; 4 
In remainder. - 8 
Reverſion. 1 ip e 


Deſcent of a copyhold. 5 


What an heir may do before admittance.” 


What collateral qualities a copyhold _ have. 
Surrender of a copy hold. 


In court. - * 
Ont of court; + 3 
To the lord. „„ 
_ To the ſteward. 8 
To tenants, Oc. - 1 
By attorney. — £ 
By what words. - — 
Vide ante, (C 6.) 
By what perſons. 3 - 
To what uſe. - * 
To the uſe of a will. Fe 


' Preſentment of a ſurrender, 


In whom the eſtate is, till preſentment. 
When a ſurrender may be revoked. . 
When not, ph * OR | 
How a ſurrender _—_— | es 


Admittauce; ' 4 


What may be done before admittance, 
Vide ante, (D 2.) 


When neceſlary. — — 
When not, . - 
What mall be an admittance. 3 
When it ſhall be. = 3 
By whom it ſhall be. 7 << 
In what place. 5 8 
By attorney. | 3 7p — 
- How it ſhall be mades: - 8 
The lord compellable to admit. — 
Of what eſſect it ſhall be.  - = 
Fine; ; - | 9 
When due. — - 


When to be ſet, and how. : 6-0 


4 


kak J.-03 


« * 9 1 4. 4 2g n 
— a 
7 * 7 


„ 


A ee SoSe 
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3b * - - 
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- 


Ka 


Fine certain. ; a — 
ne uncertain, - ans; 
Fes it ſhall be paid, 7 
Remedy for a fine; | | 
By action. "LA 
By ſeiſure as betete. 1 
A cop Nl ſhall alien only by ſurrender, 
dk 2 defect of the roll ſhall be amended, 
What a copy holder ſhall do by cuſtom; 
Shall be tenant by the courteſy. — 
' Shall have dower. - 
| Shall make leaſes. 


Copyhold ſhall deſcend contrary to the hs of is 


com mon law. . 
The lord ſhall appoint a guardian, | 
Copyholder ſhall have common. — 
Shall take trees. 5 
Shall render his ſervices, 


When a denial of ſervices. Is a forfeiture, wide roof ( M 4 4. 


Fealty. - - 
EEE * 
Relief. - — oy 
What remedy for rent. - 
Suit of court; e | 
By a copyholder. - 
By a freeholder. - SAL 
By attorney, * * 
Suit real. | - 3 
Remedy for ſuit. 3 
Heriot; | 
"What eis. - 3 
Heriot-ſervice; 
When due. nr le — 
How recovered; 
By ſeizure. — 
By diſtreſs. - 

By action. — 2 
Heriot-cuſtom; : 9 7 85 
When due. 5 N 

When not. 5 
How it ſhall be recovered 3 
By ſeizure, - 
By action. - 
To og lord it ſhall be paid, 
Copyhold, how deſtroyed. 5 


How forfeited ; _ | - 
By treaſon or felony. e - 

y alienation, © - 893 

By waſte. | $41 
By denying ſervices, hoe, Se. - 


What eſtate ſhall be forfeited. 


Who ſhall have advantage of the forfeiture. | 


When a preſentment is not neceſſary. 
iſpenſation; what ſhall be. * 
Copyhold ; ; when bound by by ſtatute. 


ben not. „ 


| * impleaded; 3 


ln the land court eee '« wad, 


* 


KEEN 


„ %%% / EL Ei +1 


wOZERE 


228 
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„ * INDEX'TO VOL. It; 


In Chandy. — - — P 2. 
VDiWdade Chancery ( V). 5 e 
At common law. — | 3 3. 
Pleading of * PN oe » Fo 
Manor ; - - Q 
What ſhall be. „ 5 8 o Qt. 
What is parcel of a manor. - Q. 
What is not a manor. - . 
What is a ſeverance of a manor, - Q.. 
Manor, how. de ſtroyed. . „ 
- How revived. gf - Q6. 
Ho it ſhall. be pleaded. - . 
Court baron, - | 5 - RI. 
- Cuſtomary court. - - - R2z, 
Who ſhall be judge. 0 Rz. 
la wbat place it ſhall be held. - R4 CC 
Steward; 258 
How retained, R 4. CC 
| Wb is a ſofficient ſieward to . a grant, 22 vids ante, 
)- Ig . | 
bt; The dns. of the ſteward. - 8. 1 2 
The form of holding the court; . ij 
Precept for it. 25 — « M3. c0 
Stile of the court. - 5 1 
Proclamation. . RS Se «Og 
3 Eſſoins, Se. ; 5 — a * «= 10. co 
Enqueſt, _ _ - = — - Ris, | 
Cha rge, 4 — . b 2 R 12. 
JuriſdiQtion ; by 
In actions perſonal ; 2 3 C0: 
| When allowed. 5 C0! 
When not. | - | OS _- Rik ; 
In actions for land 1 ; | ok | 
| Freehold. R 15. 
When Right Patent lies, and of what thing, or not, vide 
Droit, (B I, 2 - 
- Oqypbels. | - Rip. 
he form of proceeding i in Right Patent, vide i in "hs 
| (B 1; Ec. 2 . : | | 
Trial. | — ns vp = | | 
Execution ; ; | 
/ In perſonal ations. - - - Ris. 1599 
, In real. : - ' - Rig, ww 
| Cuſtom ; the nature of bo: $ - 5 200 
| | Moſt be alleged in a parcicula place. 81. 39 
| Muſt be out of mind. 5 82. 200 
4 Muſt be reaſonable; : i | ( 
| What ſhall be ſo, N 83. ww I 
| . Tho? contrary to a rule of law. . - $4 00 
1 | Tho? contrary to a ſtatute. - „ : 
1 Vide Preſcription, (F 3.) e 
If ſor a common benefit, tho? i it tends to a par- 
1 ticular pr p rejudice. — > | 
1 If it may bave bad a reaſonable commencement. * 
4 Tho? the right of another be mona. - 88. Coll 
| * , 201 
= If in general worgs. ares - 39. 6 
| I | What is not reaſonable; | oy 
If it cannot have os 2 __—_— commence- Cove 


* 


PY 


© CORN.—COVENANT. + 


If contrary to the law of God. — - 811. 
Or, contrary to the king's prerogative. 8 12. 
I it be to a general prejudice for the advantage of 1 
a particular perſon. - 8 13. 
Or, to the prejudice of any, where there is not © © 
an equal prejudice or advantage to others. = $ 14. 
If the cuſtom be, that any one ſhall Iris a Judge | 
for bimſelf. iS 815. 
If it be againſt common right. - 816. 
Or againſt a preſcriptive right. - S 17. 
If it imports a loſs on one fide, without Fl hn bo 
fit in conſideration, - 8109. 
Moſt be certain. - - '- $19, 
Cuſtom, how deſtroyed. - - $20. 


CORN.—Yide Di/mes, ( H 1, )—Biens, (G 1, 2. ) 


CORONATION. —Vide Roy (C). PTY 
Claims at a coronation, wide Officer, (I 6.) 


ficer, (OG 1. Oe 


city. —"_ (H 5,6. Wu 15 1. e (H).— 


Pliader, (2 B 1, 2.) 


coRRECTION.— Vid Leet (K).—Plader, (3M1 


(Ng.) 
COSINAGE.—Yide 4ffie (D . 


COSTS. —When to be recovered. - - A 
By a demandant or plaintiff. - - At. 
When a plaintiff ſhall ue recover coſts, - Az. 
Vide poſt. (C 4.) „ 
hen no more colts than damages, A3. 
Where plaintiff ſhall pay coſts, if he do not recover | 
more than 407. damages, > - Az. 
By an avowant, - - Ag 
By a tenant or defendant ; 
In an action. — ,-. * A Go 
In an information. - - AG6. 
When a defendant ſhall not hs coſts. A7. 
In what caſes the court will ſtay proceedings til 
colts be paid. A8. 
Till ſecurity be given for payment ; of coſts, - Ag. 
To what time mama ſhall have . A io. 
in error. - B 
Double, or treble coſts ; - «0 
By conſtruction. - - Ci. 
- By the expreſs words of a tate "ES | 85 
| Double coſts, 5 © ® C 2. 
Treble. - - | - C9. 
When not —_— ER - -' C4 
Vide ante, (A 2», 
in Chancery, vide 83 (2 W). 
COTTAGES.—/je Je f Peace, (B 20 | 
Upon what deed. ; 5 = „ A 


CORONER.— Via. Ft of Peace, (D 7. N (K 6. hk 


CORPORATION.—Yide Franchis, (F 1, &e.—G 4, Ee. 3 


I, | 
Houſe of correQion, vide Juſtices of Bu, (B n 


: C 
4 - _ . aa a er IR _ 


574 
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Upo n what words. ; | - 3-2 -, 5 0 A. — 8 
Via, Da. (A f. 9 „„ | 
When covenant or 4e lies, oihe ane ( 4.) GN 

Upon what not. Te 3. = 238 

When it lies opon # covenant in law. * 4 239 C( 

| PFideGarraniy (A). i . 
By whom it lies. - PIE ET 210 
By an executor or aduinifrinice. , k "5 40 
By whom, and to whom a condition ſhall be performed C 
Vide Condition, (G f, 2.—0 1, 2.) | 
By whom debt en 2 Dett ( e | 
By an heir. . - B2, 240 
By an aſſignee. TAS - 3 - B 3. 241 
Againſt whom it lies „ 1 
Againſt an executor, or adminiſtrator. 5 81. ug 
Againſt an heir. wy. 5 3 16 
Or an aſſignee. . — z. 
Covenant, how expounded ; - A 10 

In regard to the ral | — - Di. us 
"Vide Parols, (A 18.) ; © co 

To ſynonymous, and other words. - - Dy, 398 4 

Breach of covenant: Tl 1 > © 249 * 
What ſhall be. E 1. 
What ſhall be a breach of a covenant oh make aſſurance, vid co 
Condition (H). © 
What a breach of covenant to keep indemaifed, vide . c0i 
$08 TE]. | 
If the 55 g be prejudiced before performance. - Ez. 130 C01 
Vide Condition, i M 1. . | | 
What not. 5 - Ez. 350 
Covenant, how defeated, . - . „ 8 
To ſtand ſeiſed, - 5 - G 253 
When it ſnall be good. 75). 
Vide Bargain and Sale, (8. ts Ge. - F 

By what words. - - "OS. 

Upon what conſideration ; | 0 
What ſhall be'a good one, - . 63. 2» | 
What not; 

If it be too general, or does not import a real 
confide ration. - - G4 %W% 
If the covenantee be a gr to the conſider- 5 a 
| ation, . - Wt. 
Pleading concerning covenants, and in writ of covenant, vide 
Pleader, (C 45, &c. E 25, 26. 2 V 1, &c.—2 W 32.) 
Rel-ale of covenants, vide Releaſe (EA) . | 
Viae allo more of dite Covenant in 9 (2 M 16-—2 X 1, 
Se. ) ] 
COVERTURE. — Vid. blau, (E 6.—F 2.—H -F, 
(2 W 21.) | 
| COVIN.—What ſhall be. — 3 Tg 
An act by covin is void. | — '- Bi, 73 pla 
- + $0, a'traudolent gift, Sc. 8 D . 15 Eu. 

And a fraudulent feoffment, Oe. 3 3. For 
Who ſhall be a purchaler, vide in Chaney (4 I 2.) 8 

What ſhall not be fraudulent. B I"? 

Fide Fraud in Tule Chancery, ( F 1, 2} Mw, Bong? 1.— 1 


1 8 1.402.) 


Coo 


250 


25] 
25] 
4 


COUNCIL 
Prefident o 
Privy counci 


Common counci 


COUNT. 


(C 2 


il, vide Roy, (E 2, tc 
il, vide Franchiſes, (F 25.)—London (F). 


Vid. Abatement, (G 1, &c.)—Accompe, (E — | 


© COUNCIL.=COUNTY. * 


NR 


—Kiog? s council, wich Roy, (E 1, We). 
f the council, wide Rey, 


Parliament, (L 30.) 


von the Caſe, 2.) — Action upon the Caſe upon Aſumpfit, (H a, 


&c.) Addion upon the Caſe for a Conſpiracy, (C 2, Sc.) -A, 


upon the Caſe for a ; PW. F 2,3 


amation, (G 1 „c.) - Adion os the Caſe for a Difturbance, 
(B 1.) — A&ion upon the Caſe for Negligence, (B 1.—-C 2.)—4c- 


" tion upon the Caſe for a Nuſance, (E 1. — Aion upon the Caſe upon 
I, 2.)— Annuity 37 — 


Trover. (G 1, Oc.) -- Amendment, ( 
Appeal, (G 6.) —Attorney, (B 21.) — Audita Querela, ( 
Charters, (B 2.) = Courts, (P g.) - Droit, (C 4. ae, 
c. F 6, 7. 12.-M 1.—S 24. 43.— i 


K Kama V Amb 1 op ber Fo 
| 2 — and other 
e Py (B 2.) 


—3F 2—3 13. K 10.—3 M 3.— 
. in the ſame ith) - Prohibition 60 
Voucher (E). 


.)—4#ion upon the Caſe for De- 


COUNTERF EITING, Vids F orgery. 
The great or privy ſeal, ae (K 6.) 
7. 


Money, vide Fuſtices, (K | 
COUNTERMAND —of a will, wide Devi 


Of an authority, vide Attorney, (B g, 
COUNTER- PLEA. — Vide Voucher, (B 1, 2) 


COUNTY. 


„ 


n 8, U.) 


EROS 


As to County . vide Franchiſe (D1, fe.) — Abatement | 


(D 2.) 
As to Wales, ve Wales, (A 3: ED 85 
Sheriff - - B 
How conſticated. - 3 Bt. 
For what time. — - - B23. 
How diſcharged, = Byg. 
As to the oath, mw and office 1 a ſherif, vide Viſcount, 
County court; | - C 
The ſtile, Cc. the ſheriff's court. - - C1. 
Who ſhall be judge there, . - C2. 
When it ſhall be held, - - - C3. 
At what place. 0 88 - C4 
The Aeg of the county court ; 3 Ds 
By Jufticies, - - i ts of 
By appeal. | - - - C6. 
By replevin, — . „ 
By plaint. 8 - - C8, 
Vide Diſines, (M 5 18 
Proceſs ; . 
Meſne. — o ® | & 9. 
Judicial, - C io. 
* . (R 18. 7 
Tria - r * C 11. 
md * ; - | | - C1 2. 
Execution. C13 


* A e vide Tuflicer, (v + 3 (8 9. N 


3M 


If what county an action ſhall be ſued, wide Aion, (N 1, Ee.) — 


Action upon the C C C 2.) - Adios he C 
for a * (F Haul : hy rs fo 


| _ 


County 


— N 8 5 
* jm. COW, ABT 1 = 
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County clerk, vice ante, ( c 1.) 

Coroner in a county, wide Officer, ( 6 2, Ce. ys 

K oights of the ſhire, vide Parliament, (D 5, 11.) 
Poſſe Comitatus, wide Vi iſcount, (C 2.) = 


Lide Admiralty, (F z.) —Di/mes, (E 4. 


Julices of Peace, (B 6.) — Lest, (O 3. 883 05 


COURTS.— The court of Chancery, wide Chancery. 
The courts of Scotland, vide Scotland, (D 10, & c.) 
Of parliament, vide Parliament. 


Of County Palatine, wide Franchiſes, (0 I, E 9. - 


Of the Cingue Ports, wide Franchiſes, (E, 
Of ancient demeſne, wide Ancient - 6g G 1, Se.) 
The court baron, vide Copybola, (R 1, Fc. 
Tbe county-court, wide County, (C 1, &c.)—Di/mes, (M 5 * 
The cuſtomary court, vide Copybola. ( R 2, Sc.) | 
The courts in a Foreſt. wide Cbaſe, (R 1, 2.) 
The hundred court, vide Hundred (B).—Di/mes, (M 5.) 
The lord of a manor's court, wide Copybola, (P 1.) 
The courts in the plantations, vide Navigation, (G 2) 
Of pye-powders, wide Market, (G 1, 2 * 

Of commiſſioners of ſewers, vide Sewers (D). 
Of the tourn, or leet, wide Leet. 


All judicature remains in the king s courts. 
The king's bench ; — 


The extent of its s juriſdiQion. 3 


When B. R. has not 5 


Of common pleas. 
If the damages be not alleged at * 8 


Officers of B. &. 


The common bench; - 


Tbe court of Exchequer. 1 


The judges, Cc. - — 
Vide pe. (C 2.) | | 


The juriſdiction. PRES — 


Officers of C. B. 


The judges. . - 
Vide ante, (B 4.) | 
Cuftos Brevium, and chirographer, 
_Prothonotary. 
Exigenter. . = 


Of Pleas, 
Vide Dett, (G 14.) 
. Of accounts. 


a” - 


oO tK ww wr 


Se 0-0 
> 


* 


7 


„ 


As to account be fore als afgned by the court, or i 
. vide Accempt, (E 7. Sc.) — Chancery, (2 A 5 | 


As to account in the Exchequer by a ſheriff, vide Viſcount, 


(G 1, Ce.) 


The court of o - 
| The Exchequer-chamber ; "IA 


For cauſes of dificulty. OS 


For errors, | 
Vide Pliader, (3 B 4 5: ) 
For cauſes in equity, — | 


The officers of the Exchequer ; 


The lord IN A - 


* 


4. 


Ds. 
D. 


D 7. 
D. 


The chancellor. © Ts : oe 


The barons. _. + = 70750 
The chamberlains. na | | 3 286 
| Remembrancers. - . Yr 21. + 286 
Clack of this pipe... 88 n 286 
The auditors, 8 Bl | - D1z. 287 
Foreign oppoſer, oc, - -* . 7 - Di4 287 
The court of chivalry; ; - Dis. 288 
Who are the judges. ; 2 2 288 
What juriſdiction it has. * 8 Oo oe * 
What officers belong to the court; 5 A 289 
The heralds. 0 N 
| The court of the e. ; 8 Ez. 290 
- green cloth, | : n_ - | 290 
Of the ſteward of the ki ER 291 
The portmote court. LM X « houſehold, | H — 
The court of bigh commiſſion. Fs 2 292 
Of ſtar-chamber. "2b LES mand 292 
Of frſt-fruits and tenths, 5 TER 293 
Of requeſts. > 1 ria t 293 
of augmentations. | 5 5 5 293 
Of ſtannaries; 5 pa 293 
| In 3 it has juriſdiction. | Is | a 4 1 293 
6 ide Abatement, 5 | TM 4 
15 In what not. ns us ) Th * 7? ) jj 95 
276 | How the proceedings ſhall be. | „e 0 296 
The courts of the univerſities. Weds : ©. * e 
* Vide Uri verſity. „ A - M 2295 
27 1 1 5 courts. | 7 N 3 p 
s to the original js 4 2 
279 2 (D 9. 84. 0 eccleſiaſtical juriſdiQion, wide Prers- F 
sto the court of convocation, wid? 8 I . | 
279 | 4 ns the court of high commiſſion, vide Prero le ( D 
15 prerogative court. A ons roy 
The arches. 5 > „ N 2. 296 
77 The audience. = „„ | Ns 296 
The court of faculties. Woot Wb Tur 
280 The coaſiſlory court. 5 5 3 Ns. 297 
190 The manner of proceeding ON N66. 297 
280 Cen ſures and appeals. 8. | LE = Ny 208 
180 Vide Prerogative, (D 12, 13 0 1 k 298 
280 * court of the archdeacon. . - Ng. 
ore con 1 * N. 2 
To 1 Here eccleſiaſtical courts in Diſmer, (M 1, c.) oe: 
in | e courts of F 6 | | METER $5. 2 . 
4 The huſtiogs, On} e 1 .259 2 295 
if there be a foreign vouchee : 15 3 _ 
* Vide Voucher (H). ; 2 a 3 ,” 299 
T e mayor's court, ' = | 888 f 
= Th a eriff's court. Is 1 — 8 Zo» 299 
| | ourt of e * 4+ 29 
mY he wardmote. guy in ae TT - 309 5. yoo 
15 Folkmote. e 985. 300 
7 Nay con nf et 5.04925. 
2 urt of re VVV 8. 300 
Of „emen. g | = 3 O9. 0 4 
115 Vide London (D). P : W „bien, 
| 9 chamberlain, and of the 8 la 4 1 N 
ide - rlain | an 5 
2 ide Guardian, (G rs We. J-Lanmlany (1—N * hes 44 


OL, 
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: The coutt of common council, 
Vide London F).- 
Of conſervancy. 
Vide London (B). 
Of the coroner. 
Vue Officer, (G 5, Cc Y 
Of the eſcheator. 
Vide Eſcheat (C). 
Of watermen. 
Of Se. Martins le Grand, | HS 
Vide Diſines, (M 6,7.) 7 . 


Courts in other cities, 3 Se. - -P 
Grant tentre placita, - Es 4 5 P 
Conuſance of pleas. - NES - S P 2. 

Vide Univerſity. | | 
When it ſhall not be allowed. A 32 
When and how demanded, 5 F | 

Incidents to courts, = - P, 
JuriſdiQtion ; - 
In actions real. 7 i | - „ Pig 
In actions perſonal ; 8 
The ſtile of the court. - - P6, 
The plaint, 4 i - | - Px. 
The proceſs. ”= 3 - 28. 
The declaration. | "> — 2 9. 
Tas: — . EE ie 
Continuance. - . t. 
Vide Amendment 0 ). Mg > 
Enqueſt. - - s. 
Vide Amendment 00. | | N 
Judgment. | 0 8 - P13. 
Vide Amendment (R). 
Writ of inquiry. - P14 
The remedy if out of the Joriſdi&ion. | 2. 
Miſdemeanor in the judge, or officers. | - P16, 


The courſe of the caurt. Q 

In what court error ſhall be brought, wide Pleader, (3 Bi , oe.) 
Ia what court a ſuit for the king's debt ſhall be brought, 

Vid Dat, (G iI.) 

Suit of court, wide Copybold, (K 13, 22 F 

Erection of courts, vide Prerogative, (D 28.) 

Proceedings in courts, when evidence, vide Evidence, (C i.) 


For more concerning Courts, vide Abatement, (D 6.) — Affe, (B 7.) 
— Audita Querela, (E 2.) — Diſines, (M 5, Cc.) — Erecusion, (11, 
& 5 n (A'1—C1. e . Warrants, 


| n of, wide Ae (F3.) 
CREDITOR,—7ide Bank?upt, (D 3.) 
CREEK.—Vide Navigation (C). 
CROSS-REMAINDERS.— ide Deviſe, (N 14, 15.) 


CROWN. Via. Franchiſes, (G i. —Prevegative,—Rey, (A 1,2. ow © 


Scotland, (D 2.) 

Limitation of the crown, vide Parliament, (H 18, 19.) 

—_ of the crown, vide Action, 1 1) Hie. — , i 
IE, 


cl 


x 
\ 7 


CUI ANTE DIVORTIUM.—DARREIN SEISIN. 579 


CUL ANTE DIVORTIUM.—Fide Dum fait infra anl. ** "© rIOR 
CULIN VITA. ide Baron and Feme, (I 3.) 

CUM PERTINENTIIS. Vid: Grat, (E g.) 

CURIA CLAUDENDA.—Fide Droit, (M 1, 2.) 

CURSING AND SWEARING.—Pide Jaſtices of Peace, (B 23.) 


CURTESEY- OF ENGLAND.—Fide . 180 1. ene 
(D 1, 2.)-Waft, (F 2.) 


 CURTILAGE.—Yide Grant, (E 5.) 


- CUSTOM. Vid. "Chancery (2 V=3 D).—Cepybold, (K1 1. Ee, 
- 8 1, Se) Di/mes, (H 16.)— Dower (B).— Guardian, (G I, | « i 
3 Se.) — Parceners (B).— Parliament, (R 24.) — Plender, ( 38.— | 
303 3K 3. 28.) Probibition, (F 12.)—Trade, (D 2.) 
304 W 2 0 vide Parliament, (H 115 Se. ) —Prerogative, (D 43» be. ) | 
305 Trade, (C Il, Se.) . 
Of London, wide ne (G1, Se. London, (MN I, FRO = 
: Vaſt, (B 1, 2. 
505 Cuſtoms 100 ſervices, vid Droit (G). 
705 Cuſtomary conveyance, wide Baron and Feme, (G 4.) 
300 Ciuſtomary court, wide Copybold, (R 2, Oc.) 
7 _ CUSTOS BREVIUM. Vid. Courts, (C 3.) 
— cus ros REGNI.— Ve Rey, (H 1, 2.) 
309 cusros ROTULORUM.—ids . (B 4:)—Tufficer of Peace, - 
28 CUSTOS SPIRITUALIUM. —Fide Preregative, (D as. 7. 
| 
CY PRES. Jide Condition, (L I.) 
z1o DAMAGE FEASANT.—Vide Difire/s, (B +: )—Phader, (3 K 21, 
8 Se. —3 M² 26.) | if 
a DAMAGES, - When recovered ; 9 — i; 316. 
By the common law. - - © 316 
When not. DEE, — 2, 316 
When by ſtatute, 5 — A3. 317 
Vide Cofts, (C 1, See.) 0 25 24 
To whom damages belong. . 8 318 
Damages how ſaved, — 5 - — C. 318 
. To what time allowed. - ” D 318 
: How aſſeſſed. | 2 319 
4 By the jury which tries ks iſſue. Ei. 319 
y When they need not. - EZ. 320 
To what value; OE Hl 7 
Not more than in the declaration. 297780 - Ez. 320 
When lefs, Ws - - E4 32 
When aſſeſſed ſeverally. | 8 Ti - be 9322 
hen not. - 8 a - 6 32 ; | 
Damages increaſed. E 7. 34 
hep increaſed upon Aer or TO wit Bare 8 JÞ ) Y + 
J-* Deſect in aſl: fling aided by releaſe, . E 8. 339 35 


Vide ldd, (S 23.) 


DARREIN RSE TVHENT.— iu 1 : Nn (Cr 1, Ve.) 
Abatement, (H 26.) 


DARREIN SEISIN.— — H 
EISIN.—ide Seiſin. 5 25. "DATE. 


of 


f 
4 
* 
5 
25 
* 
1 


5% — | INDEX TO vol. 10. 
DATE. Feit. 


DAY.—/ide Anz (C). 


Dies Dominicus, wide Temps, (B 3.) 

Dies Juridici, wide Temps, (C 1, c.) 

Year and day, wide Temps. (B 1, Cc.) | 
Year, day, and waſt, vide Ann. Four. et Waſt. 
Comperuit ad diem, wide Pleader, 2 W 31) 
Solvit ad diem, vide Pleader, (2 W 29.) 


| DEAN AND CHAPTER.—ide Eccle/iaftical Perſons, (C 3.) 
DEATH=— of an incumbent, wide E/zli/e, (N 1.) 


Ls 


Of jaſtices, wide Abatement, (H 39.) 


Of the king, vide Abatement, (H 38.)—TJuftices of Peace, (A 8.) — 


Officer, (K 10.) 
Of a party, wide Abatement, (E 17.—H 32, Cc.) 
Bail, (Q5.—-R 5) ER aus 
Of a ſtranger, vide Abatement, (H 36.) | 
Of a teſtator, wide Chancery, (3 Y 17.) Deviſe, (N 21.) 
Of a vouchee, wide Abatement, (H 37.) | 
Dying ſeiſed, wide Diſcent (D 2, 3, 4.—R). 


DECEIPT.—Vide Aion upon the Caſe for a Deceipt —Chancery, 
(3 F 1, 2.— 3 M 1, &.-;3N1.—4D 3.—4 H 4.—4 L 1.— 


4 O 2.) Covin.— Juſtices of Peace, (B 30, Sc.) — Leit, (L 6, 


Sc.) Parliament, (L 38.) — Pleader (2 H). 
Writ of diſceit#wi4e Ancient Demeſne, (E 2.) 


DICES TANTUM.— Jide Engqueſt (F).—Pleader, (S 46.) 
DECLARATION- in pleadirfp, vide Count. | 
Of uſes, vide Les, (Di, fc.) 


DECREE.— Jide Chancery, (V 1, Cc.) and other places in the ſane 
title. Evidence, (C 1.) —Sewwers, (Hi, &c.)—Ujes, (N 20, &c.) 

DEDIMUS POTESTATEM.—#/7ge Chancery, (K 3.—P 2, &c.)- 
Fine, (E 7.) 

DEED.—#ide Fait. | | 

DEER-STEALING.—Vide Fuftice: of Peace, (B 47.) 


DEF AMATION. ide Action upon the Caſe for Defamation, Libtl, 


Pleader, (2 L 1, Cc.— Prohibition, (G 14.) 


DEFAULT.—/ide Abatement, (H 52.—T 27.)--Engueft (E).— Ju 
tices of Peace, (B 101.) — Pleader, (B 11, 12.—E 42.— 1. 


DEFEAZANCE.— What ſhall be. . — A 
When it ſhall be good ; "IT ; 44 
Of a thing executory. ase 41. 
Of a thing executed. * 8 32. 
- -When it ſhail not be good. ms 3 


DELIVERANCE.—Second, wide Pleader, (3 K . 
DELIVERT.— /. ide Fait, (A 3. 4.—B 5 1 Hader, (2X 6.) 


. 
- 


373 
39 
$29 
39 
31g 


DEMAND. 


DEMAND. —DETT. . zt 


DEMAND. — Vide Rel. (E 1. 133 (D 3, er. ) 


EMISE. Lid Abatement, (H 28. 49.)—Baron and Feme, (G 3.) 
: —Eftates, (B 32.)— — Dleader, (2 W 14. 48. 57.—2 Z 2.3018.) 


DEM URRER.— Yide Chancery, (H 1, 2. )— Pliader, (Qui, Ge.— 
2V 3.—2 W 42 )—Bail, (R 7 
Parol demurring, wide Enfant, (5 „ * ) 


DENIZEN. — Yiae Alien, (D 1.) 

| DEODAND. —Yide Waife, (R 1, 2.) 
DEPARTURE.—/ide Pleader, (F 7, &c.) 
DEPOSIT. Yide Chancery, (V 5.) © ho 
DEPOSITION. - Vide Chancery, (P 8.—P 4, 5.)— Evidence, (C 4.) 
3 Via. Pravegative, (D 21. 22.) — Abatement, 

4 

DEPUTY. — ide Officer, (D 1, Se. \— Viſcount, (B 1, &f. ) 
DERELICT LAN DS. Vid Preregative, (V 61, 62.) | * 
DESCENT. — Vide Diſcent. | | _ 
DE SON ASSAULT.—Yide Pliader, (3 M 15.) | | 
DE SON TORT DEMESNE. Via. Pleader, (F 18, Oc. ) EEE. | 
DETAINER FORCIBLE. —Fide Forcible Entry. | | _ - 


DETERMINATION — of the authority of juſtices of peace, vies | 
Tuftices of Peace, (A 8.) 
Ot an eſtoppel, wide Efoppel (F). 
Of a leaſe for years, vide E/tates, 2 10, 11, 12. . 
Of vill, wide Eftates, (H 6, &c.) 


DETINUE.—When it lies. Me 
For what things it lies. = 2 -. B 332 
For what not. | - 5 3 1 
When it does not lie. 7, 332 
| —_ of T Ty vide Chariers, (B1, &e. rl. * (2 X Is 
Co =2 * ) 
Pleading in detinue, vide Pleader, (2 X 1, &c.) 
Nil detinet, vide Pleader, (2 W 44.—2 X 8 | | 
DETT.—When it lies. 5 1 - A 333 1 
Upon an act of parliament. - Al. 333 | 
Vide Aion upon Statute * 1, 2—F). Via. Hof. (A5. 9.) 
Upon a judgment. | - Az. 333 
Vide Pleader, (2 W 36, e.) : | 
Upon a ſtatute, or recognizance, 5 - A 3+ 335 
Vide Pleager, (2. W 34, 35+) | 
Upon other ſpecialty, = » - A4 333 
Debt for rent. > 12 8 3 15 336 
Jide Rent, (D 3. Ce. ) | | 
bt for an annuity, — = 1 46. 336 
When it does not lie. DES — A7. 337 
Debt upon contrace; 0 
preſs. 2 5 — — As. 337 
1 8 „ $9 
i ide By-Law, (D 1. 1 | | 
When debt does not ie | ' 65 2 5 340 
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By whom debt lies. { | 
By whom coverant lies, wk Covenant, ( B 1, Ee.) 

By whom not. | 

Agkinſt whom debt lies. 


ainſt whom covenant lies, vide Covenant, 2 I, 900 — 
— (2Z). ; 
| Againſt w bom got. - 3 — F 
Debt to the king. - Fe L700 
By what means accrued. - 361. 
By what means ſatisfied ; ; „ 
By the body of the debtor. - - "3. 
By his goods, - — 63. 
Or lands. - 3 
In the hands of the heir. '- G5. 
In the bands of a ſtranger. - - G6. 
By the goods of a ſtranger. . =. OS; 
The king hall be preferred. - - G8. 
How execution for the king relates. - Gg. 
Who are not liable for the king's debt. - Gro. 
Suit for the king's debt ; be 
In what court it ſhall be, - G11. 
How he ſhall ſue. 612. 
Vide Action, (B 1. . (1 D , 86. ) | 
When the ſuit ſhall be barred. . +. hs 
Ho the trial ſhall be. G14 
How the proceedir ngs ſhall be for a debt aligned to to 
the king ; G 15. 


n in hs. vide Plader, (2W 1, Ge ) 
Debet and Detingt, wide Pleader, (2 W 8.) 
Nil dibet, wide Pleader, (2 V 6.—2 W 13. 17. 43. 47.) 


OT > 


Payment of debts, vide Adminiftration, (C 1, 2. Chana. 


(3 A4, Ge—4 W 14.) 
DEVASTAVIT, —Piade Adminiſtration, (I I, Ge. 2 


PEVISE—by the common law. 

By ſtatute. | 

Teſtament nuncopative, when good, 

Teſtament in writing ; thr 
What ſhall be. 
What not. 
Codicil, What. 
ow ea teſtament ſhall be A 
Publication of a will; 

What ſhall be. 

hen a new publication i is ; neceffry. 

When it ſhall be ſufficient, 

When not. i 
Revocation 
What hall be. 

What not; 
_ Who may deviſe. 
5 not; 
on c 4. 
| 12 
Fer Covert. 
erſon dead in law. 
Corporation aggregate. 
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Joint-tenant.. | 8 2 5 2 . 39 14 
Tenant in tail. : * WS 898 8. 379 
Tenant pur auter vie. 3 - Hg. 379 
Who may take by deviſe. * „„ 4.0 
Vids poſt. (K) | * | 
Who not. - - 4: 381 
Vide ante (1). i ED 5 1 : . 
What things may he deviſe 2 | - 384 
Vide ante, 4 8 —H 1, &c.) „ 
What not. 3 M 384 1 
When a void or defeltive 416 ſhall be aided, vide Chancery, 
At, Se.) | 
: Wha goods and chattels cannot be deviſed, wide Chancery, 
We A. expounded ; | - - N „ 
What words make a devile. - - Nx. | 355 
Vide Chancery, (3 V 7.) 5 „55 
- By what words lands Paſs 1 in a deviſe, Þ = - Ns. | 
"What deſcription is ſufficient to paſs lands in 9 via J 
Fait, r GE.) 5 J 
By what not. - N z. 391 
What paſſes by a 4010 cum pertinentiis, or as incident, videin | 
Grant, (E g. 11.) 1 | } 
What wards paſs a ſee. 3 - N 4. 393 P 
Vide poſt. (N 6.) | | my | 1 
What words make 1 eſtate tall. - Ns; | 
Vide Eftates, (B 3, fo. ) 6 | 3 a 
What not. * - N6.- 403 
Fide ante, (N 4.) —poft. (N 7. "I = fe - 
What words make an ettate only for life, N. 404 


Vide ante, (N 6G.) 3 
What s ords make an effate joiar, or in common. - Ns. 409 


What words make a condition in a will. ) - Ng. 411 
Vide Condition, (A ip ) R | 5 
What not. N10. 412 


As to a deviſe for payment of debts and Jegacies. 


Vide Chancery, (3 A 3, &c.) 
As to a deviſe of lands to be fold, vide Chancery, ( N AS, 7. 5 


Condition, how expounded, - s , ans 
What words make an eſtate by implication, | - Niz. als 5 
What not. - - Niz. 416 
What words make croſa- mae. - Nag. 418 
What not. - - - Nis. 419 
What words make an executory deviſe. - N16. 420 : 

Vide Springing 51 in Les, * 7.) | | 
What not. N. 423 

* a remalacer ſhall decoatiagens, or veſted, vide Eftates, 

16, 17.) | 5 | 
at words 2 a preſent eſtate. Nis. 425 | 


Vide Chancery, (3 Y 8.) — Via þ (N "9! :) 
What words 1 (3 eſtate 8 ante, (N 16, 27, Erecu- 
tory Deviſe.)—Vide poft. (N 19.) | 
When in reverfion or remainder. ' - ._ - Nig. 426 
Vids ante, (N 18.) 
When a deviſe commences upon a limitation, vide Limitation i in 
Condition (T). * | 
en upon a contingency. - 20. - 
Vide Executory Dev, ante, N 16, 17 ) = Contingent Reuaib - 427 
Lr in Eflates, (Þ 16, 27. Vids Condition, (B 3.) Po 
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Regard ſhall be had to the teſtator's death. N21. = 

 Fiae Chancery, (3 VJ 17.) n 

Words ſhall not be ſtrained to diſiaberit an heir at 

Jaws: -* N22. 428 
An exception ſhall be expounded liberally. | N 23. 10 

The expoſition ſhall be according to the intent of the j 
5 | teſtator. - - - Na, 430 
When explained by e EO” N25. 435 
When a man takes by a deviſe. — - 0 435 
| Pleading of a deviſe. - „„ Þ 435 


Concerning Devi/e, vide alſo Chancery, 61 3 A 1, Ec. —3 V1, Ec.) 
Lenden, (N 4.) 


DIGNITARY. ide * 5 (O 16. 'E 
DIGNITY. 0 


A 7 

As 10 the dignity of the king, vide 4 D). = 

To what perſons it belongs; 5 437 
To the nobility, Tc. | : 

As, the prince. — FE. 31. 477 

1 _ 8 „„ 447 

. | Marquis. — 5 - Bz. 437 

Earl. - - N - By. 437 

Viſcount. 5 — - By. 657 

Baron. . - - B6. uy 

Knight. : - By. 437 

heb + _ compellable to be a knight, wide | in Homage, 

(G4) 5 | 

Eſquire. - - - - B8& 455 

Gentleman. 1 155 B 9. 438 


Vide Addition in Maas, (F 10 Oc. 26.) > 
Vide Mbatement, (E 20.—F 19,—H 44) . 


(8 1.) 
Hos one may be entitled, or how created ; - C 449 
By preſcription. - - „ 
By tenure, - . - . 439 
By writ. - - 3 - „ ©. 3. 439 
By patent. 3 "Ek oo ae „ 49 
By parliament. | - - - Ce. 44 
By marriage. 8 8 6. 440 
How tried. 5 - - - 0: 440 
How forfeited. - | = - EK 440 
The privileges of peers; - 8 „ „ - F 441 
7 To be tried by peers, 15 FI. 4 
| Vide Parliament, (L 16, Cc.) 8 
| The manner of trial. | 8 8 F 2. 45 
5 As to oath, arreſt, Rc. — - F3z 44 


DIOCESE. - Vide Pariſh (A),—Probibition (F 9.) 


DISABILITY. —7ide Abatement, (E 1, He.) — Ability. mths ( (C4) 
TO Cheney, (I 1. Je—Condition, 2, &c. JP operys 
7, & 
DISCEIT. ide Deceipt. | | 
Writ of diſceit, wide Akcient Demeſne, (E 2. 5 


7 ENT. — When a man ſes by. 0 
n by purchaſe. - 
To whom a deſcent ſball be ; - | 
To the next in blood, . TT. 


it 4 » 4 
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DISCENT. —DISCONTINUANCE. + "on 


| -  :Page 
Tho! he be poſthumous. | — P 
To the moſt worthy. g = Wo - C 3. 448 5 
To the whole blood. C4. 449 
An heir ought to be of the blood of the fr pur- wo 1 
chaſer. S _ 449 
When be takes as heir of the part of the mother. - 6. 450 
not. | „ 
| kgs heir to him whe: was laſt ſeiſed, 2320 = 
What ſhall be a poſſeſſion. | — — C 9. 7 452 
What not. - - C 10. 453 
What „ an heir ſhall "Mat: 22 in chan. 
(3 P 25 . 185 
Who cannot be an heir; | 
A monſter, - | af - © 4 453 
A baſtard, alien, Cc. . 2 - C1z. 454 
A perſon attainted. 5 - Cy 4 434 
A father to a ſon. Sei., 454 


When. a deſcent hall s ſecundum Neal F 
doni, vide Eftates, (B 7, 8.) S 

Where it ought to be derived wholly through males, or thro? 
females, vide Eftates, (Bg.) 


A deſcent which takes away entry;  . 9 455 
What ſhall be. -— - „ 455 
What not; | 3 1 

If he does not fie ſeiſed « on the inheritance, i 14 | 
freehold alſo. - - Da. 455 
If he dies ſeiſed of things in a grant. - D'3. 456 
If there be not a dying ſeiſed. „ „„ ei 
If no deſcent, or the deſcent Webel. r 456 
If the deſcent be in time of war. - - D6. 455 
Or, at the time of the deſcent, he who had the 
right was an infant. „ - Dz. 457 
Feme Covert. w: 8 A 
Non ſane, &c. - | „ 9 457 
Deſcent does not take away a title of entry. 3 497. 


When a deſcent ſhall be avoided by continual claim, wide Claim, 
(A 1, &c.) | 
When a deſcent from a baftard eigne binds the mulier Puiſne, vide 
Baſtard (F). 
For more of title Diſcent, vide Aſſets. | (A—B)-—Poreenery, (47) 
 —Remitter, (A 1, &c.)—Roy, (A 1, 2 


DISCHARGE.—Vide Parliament, (L 46.)—Pleader, (2G 13.16, 
3 M I2, Sc. )—Releaſe.—Temps, (G II, 12.) » 


DISCLAIMER, —When a man may make . 4 49 
The effect of a diſclaimer. - B 459 
When a man cannot diſclaim. - WEN 459 

DISCONTINUANCE.—By whom it may be made; - A 459 

By a corporation ſole. — A 459 


to diſcontinuance in pleadin and proceſs, mide N 
phe (1). — Courts, (P 11. is . (V 1.—W 1.) | 


How relieved. | - Az. 460 
By a huſband in right of his wiſe. 114, > 5 Sth Be 460 
By tenant in tail; | 

Alienation of what tenant makes a diſcontinuance. A 4. 46s 


Of what not; by the 


„11 H. . 30. 4561 
What eſtate _—_ 


within the Katute. -, A 5. 461 
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What not. | 
What alienation ſhall be withia the nit 
Who ſhall take advantage. — 

What alienation _ a diſcontinuance, 

What not; 5 ä — 

I the eſtate be not tdeveſted ; | 
As, by a releaſe, &c. without warranty. „ 
Or, if ye warranty does not deſcend DpoR the iſſue 

in tai 1 

By a conveyance of that which lies in grant. 

By a conveyance which has not livery, - 

To him in remainder, or with him. - 
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H the diſcontinuor be an infant. 
Or, was never ſeiſed by force of the ae: 
If the diſcontinuance was not executed in his life- 
time. « x; 
p If his act was "EPR" 5 9 
The effects of a diſcontinuance. N - 
When it ſhall be determined. 8 


When a diſcontinuance ſhall be avchiet by remitter, vide in "AN 


mitter. 
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DISCOVERY.—7id: Chaicery, (2 G 3.—3 B, 2.—3 1 3 


DISFRANCHISEMENT.—/ide Franchiſes, (F 33, 34.) 


: DISJUNCTIVE. "NP Condition, (F I, Ee. )—Parols, (A 12.)— 


DISMES.—The nature of them. | - W 
Other eccleſiaſtical revenue. - pe 
Oblations, Ce. . 
As to tenths, ers- fruits, ſynodals, procurations, Sc. vide Tenthi, 
—Probibition, 11 11.) 
Glebe. a . ws B 2. 
To whom due; . - -. 0 
To the . 3 * - F — : 1. 
To anather 1 . 
To the king. 100 5 - Cz. 
To the lord of the manor. TD ESD = 
To a patente - | - C5 
By, whom payable. . - D 
By whom not; 5 = - E 
Not per ecclefiam weckfie. . 
By thoſe who preſeribe in dime, 3 = 
Who may preſcribe; | | 
Spiritual Per ſons. - - E 2. 
'The king. - 8 115 — E 3» 
A-county, &c. - E 4. 
Who cannot preſeribe. - Es. 
By the king, or a 9 lands ren: to An | 
crown by the f. 31 H. 8. E 7. 
By'z rea} —— of an Aae pero, Es. 
By unity- | | - Eg 
By a "modus decimandi 3 t #7 
What modus is good; 2 5 
Another recompence in . E io. 
Another thing ſor the beneſit of che perton K 11. 
Tho' the modus be to another. B12. 
Tho? there be ſome alteratibn in Wh thiogefor: | 
which the modus is paid. E 13, 
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| When a modus 1 is not 1 1 | | 
If it be not, time whereof, eee, — 6. 484 
If it does not import a benefit to the — BY e. | 
beyond what the law requires. . 4%: 
If it be to pay one ſpecies of tithes in ſatisfac- 918 8 
tion for another ſpecies. - E 16 485 
If it be not a certain recompence, . E 17. 486 
If there does not appear a r 4 . „ 
| modus. E 18. ; 486 
If apparently unreaſonable. | - +: +; JQ.: - 487 
How a modus ſhall be deſtroyed. + B30. 487 
Vide Preſcription (G).—ante, (E 13. + | 
By a real compoſition of a lay perſon. + += Ezi. 487 
Vide ante, (E 8.) 7 E: 3 a 
The ſeveral kinds of tithes; - - a | 488 
Predial. - - Fog 3 0 Oh 488 
Mixt. . 7 2. 488 
perſonal; | | L 8 
Wao ought to, pay them. - F;3, 489 
| Who are not bound to pay them. ST - Fa 439 
Great tithes ; „% „„“ 489 
What are. - LETS . 489 
What not. | - - G2. 490 
Of what things tithes are payable ; 55 - H 490 
Of common right; fy 
Corn. - - . EN Hi. 490 
Hay. - - e | H 2, 491 
Wood; | 
Of what wood tithes ſhall be ons. Hz. 491 
Of what not. - He 492 
Agiſtment of cattle. | - - Hs. 493 
me young of cattle. - - H6. 495 
Wool. . 9 a ? 2 H 7. 496 , 
Milk, . | * * H 8. 496 
'Phe young of fowl, . — - Hg, 497 
Fruits, ſeeds, roots, Ge. . 
Whea they ſhall be pad, = how, H 10. 498 
When not. | - Hit. 
Mills. e - - a6f 
Tithes for hemp, flax, &c. aſcertained, EEG 13. 500 
Of what things Nr arg "ok payable * common „ 
me ad fe. teu N -=- 
at are ex or ſeven y — - Hi 500 
. what ings tte are due . „ ,*. 8% a 
The manner, of payment. | - I 502 
They ought to be ſevered from the nine parts. » Lt, 502 
Vide ante, (H 10, 12, 13.) „ 
But there needs no notice of the ſeverance. — 12. « 503 
Tithes belong to the ſucceſſor from thacunth, c. of - 
the laſt incumbent, R 503 
3 tithes ſhall not be paid. - LI. 503 
parſen ſhall not have tithes during 8 2 leaſe or a | : 
1 cles for them. L 2 50oz 
He ought to take chem away within a reaſonable | L 
Zo 504 
Remedy . tithes ; 1 — - M 505 
la the eeclefuſicl court 5 _ 
By . , ©. - Mn, 305 
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By libel; 
In what caſes a ſoir by ek ſhall be in the ci. 
ritual court. M2. 
By what means payment ſhall be compelled s 
there. Mz. 
When it ſhall bare the aid of jollices of dnn. M4. 
Jide Juſtices of Peace, (B 34. 1 


In the temporal courts ; TY. 
In the hundred, or county court. — M5. 
Before the mayor of Londor; e 
When tithes are paid i in em > 24.5 Lo eG} 
Hao recovered. 1 M. 
7 In the courts of — „ | | 
By ſcire facias, and mandamus. . . 
By prohibition. iS .-: Mg. 
By right of advowſon, and indicavit. M 10. 


As to remedy for tithes by right of advowſon, vide Var 
Impedit, (B 1. 2. ) 


uy action; | 
By action upon the „. 2 C z Bd6. for the _ 
treble value. 3 | - M 11. 
0 Vide poſt. (M 18, | 5 
By Reins 9. - + - Miz 
In a court of equity; 
In the Exchequer. V M Iz. 
The bill; when ſufficient. _ - M14 
Dia: Chancery . | | 
The plea. — - Mig. 
The anſwer, 8 LAS . M16. 
In Chancery, I - Mn. 
Vide Chancery (3 j. 
The remedy upon a 4 Nalin of tithes. - - M 18. 
Aſſurance of tithes, . - N 


 DISPENSATION.— Yide Condition (P).— Copyhold, (M 8. :)— Els 
(N =y 9. ) — Forfeiture, (A 11,12. FOO Ws, (D * K c.— 
| 18, 

-DISPOSITION—by a wife, wide Baron and Feme, (P I. 3 
Chancery, (2 M 14, 15.) 


DISSEISIN. — Vid Abatement, (H 47. 5 Ops (M 18.) Gar- 
ranty, (II.) - Rent, (D 2.) — 2 (Fi, Sc.) | 
Novel di Nef, vide Aſie, (B 1, Se | 
Re-difſeifin and Poſt Meiſin, vide 4 ie, (F 1, Ge.) | 


DISSOLUTION—of a corporation, wide F . (8 43 Sc.) 
Of boſpitals, vide Hoſpitals {B—C). 
Of monaſteries, wide x mad 2 8. . 7. e n 0 
Of marriage, vide Parliament, (H 3. | 
Of parliament, vide Parliament, "ob 15 No 


DISTRESS. . : +7 - A 
When it may be taken. | - - A1. 
At what time. „ — A2. 
| In what place. PS A3. 
What things may be diftrained ; ; as Hs - B 
For rent-lervice. 5 - Bn. 
For a rent-charge. - 2 - B3 
For an amerciament, c. - - Bz. 


Viqde ante, (A 1. z.) — Leet, (O 10.) 
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For damage Aller. „„ 8 2 4 yu. 
| hat not. - | 52 : 
6 Ns ante, (A I, &e,B T, We.) 5 | | 
How a diſtreſs ſhall be treated ; 3 8 D 525 } 
7 It ſhall be impounded. | - - - Dr. 525 
Parco fracto; ; 
x — and by whom it lies. - Ds. 526 
Refcous 3 5 | 1 | 
58 When it lies. „ - D z. 526 
Remedy for a re/cous. = - D4 526 
8 When re/coxs does not lie. - - Ds. 527 
59 But a diftreſs ſhall not be uſed. - - D6. 527 
Nor ſold ; | A 1 755 
0g By the common ax. | D 7. 528 
10 When by ſtatute, — ä - D8 528 
10 When not. D 9. 529 


Replevin. When replevin les upon a diſtreſs vide i in a Replevin,— 
. Plaader, (3K 1, Ec.) 
Vide more of title Diſtreſi in 's e Law, (D 2.)—Pleader, (2 8 19. 
—3 M 25.) —Rent, (D 3, &c )—Seifin (E).—Sewers, (E 6.) 


DISTRIBUTION of a bankrupt's eſtate, wide Bankrupt, (2 30,31.) 
Of an — eſtate, vide Adminifiration (H).— CR 
D I, Co 
Di bages words, vide Paroli, (A 13.) 


DISTRINGAS. —Yide Enqueſ, (C 6.) —Procefe, (D 7.) 
DISTURBANCE. —YVide Action upon the Caſe for a ; Difturbance.— 
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- Plader, (3 1 6.)—2ware Impedit (D). 4 
54 DIVINE SERVICE. —Vide Sacraments (B—E). ; 1 
515 DIVORCE.—Vid, Abatement, (H 43.) —Baron and Feme, (G 1, Cc.) 

515 Deaver, (A I, 2. )—Pleader, (2 Y 12. * 


DOGS.—Yide Choje (MI). TT. 
DONATIVE.—The original of it, J. ; gy as 530 
DOUBLE DECLARATION. Vid, Pleader, (C 33.) | 
DOUBLE PLEA. —# ide Pliader, (E 2.) 

DOUBLE REPLICATION.—7ige Pliader, (F 16. 15 
DOWER—by the eommon law; — 


— A 
What wife ſhall be endowed. | 4 - At 
What not. — — | - - Az. | 2 
. At what age. * i ext [ol „ 
Of what ſeiſin. i - - A4 5534 
Of what not. 4 I® 1 2 25. 354 
Of what eſtate. - - 46. 335 
; Of what not. - - A7. $37 
610 Of . lands and tenements - AS. 537 
516 Of what not. K oe - Ag. 538 
518 When title to dower a ee — Aro, 538 
10 Afigoment of dower; quarantine. nn 398 
c 11 155 7 cuſtom, ; - —_ | has B : 3 39 
511 Ad oftium ecclefie.. — 4 - C 539 
zn aſſenſu patris. 2 5 539 
zn De le plais beak. . 9 TE 339 : 
Joiature; — - — - E 540 | 
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When is hall a bar dd dener ⸗- SY 
When not. | | 5 12 
When the wife ſhall be put to ber dealer, | 
What ſhall be a waiver, vide in B and Fame, 8 4. Fer . 
When an ee wa . | be a forfeiture or not, 
vide in Forfriture.—Vide — A 5, 6: 
How ait thall loſe ber dower ; | 0 "01 * 
"> attainder. ee 4 
By elopement. - N _- Fa 
Ny For dower ; oo oy - 8 5 
e dower. - - X - 
Dower wide xihil habet. R 
Pleadinꝑ in dower, vide Pleader, 0 v 1, Ce.) 
ans 4 mar dower. n 
oncertiing dower in equity, wide Chancery (3E 1, 2.) 
Via alſo Copybeld, (K 2.) — Va, (F 2.) g ) 


DRAWER—of a bill of exchange, wide Merchant, (F 4. v2.) 
Wine drawer, wide London, (K 5.) 


DROIT.—Right to — | 4 
Writ of right, Ri patent; * - 
When iclies. 5 — - 
When nor, N ® - - 
How ſued ; SE 
To whom direfted. — 
In what form it ſhall be. - 
How removed; | 
By Tolt.- „ 3 
By recorgare. - SR ag 
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-- mentbf his ſervices, vide in Ceſavit, 
What remedy for a villein who flies out of his manor, Ar Vil- 


- * 
— 
„ 


— 
- 
* 


—— 


>,w wv 


1 
* 


FRI 900 


4 


e 


T lenage; (O1, 2.) 
Cecta — Red - - H 
| Ne injuſdt VEXET- * "is A” e 
Writ of meſuc. _ - * K IA 
Writ ab 'irdtionabilibus A101 - L 
- . Curidclautendis ; — " - M 
Men it lies. M1. 


P's 3 on the caſe 10 6 7 eee. 
upon the Caſe for Negligence, 
Who Ball de . he (4 8 -* M2. | 


559 


$51 


DRUNKENNESS,—/iu Juſtices of "TR (B 28.) 8 DUEL 


* 


DUBL, —ECCLESLASTICAL PERSONS, 598 


Page 
' DUEL. -i Battle (B). 
1 DUKE.—Vide Dignity, (B. 2.) N 1 
a DUR FUIT INFRA EZTATEM, . By + &*- 554 
The nature of writs of entry. 1 = 
 Vigde Infant, (C 4+) x 4 | 
2 Dum non fuit compos mentis. | 3 <a os \ 
2 Writ of entry ad communem legem. . - 3 555 
2 In caſu pgs 5 8 - 43 558 
2 In confimil i caſu. - - 4 E 3588 
2 Cui in vita. we. — — 2 - F 1 
3 Cui ante diwortium. | a G 555 : 
Writ of entry in the guibus, or ju in mc. an aſſiſe. H 556 


DUM NON FUIT COMPOS 1 Den e infra 
Etatem (B). 


DURESS.—-Vide Juſtices, (S 1.) —Pliader, (2 W ig.) 
DUTCHVY.—Viat Franchiſes, D 3.)=Patent, (C 4.) 


44 | | 
6 EARL.-Vide Dignity, (B 4.) 
ECCLESIASTICAL PBRSONS.—The king. - A 556 
56 ; 
f Perſons regular. ; | — B | 550 
5 The pope; 3 b , 
6 What authority was allowed to the * „ I .- $6 
; 6 An abbot, prior, monk, Tc, | 
50 How. proſeſſed. | 8 Ba. 557 
i The diverſity of the ordern. * e 
5 Vide ego. | 
The head of aconvent. - 4. 557 
The convent. — „„ - Bg. 557 
" Perſons ſecular ; | * ; - - C 357 
50 Archbiſſiop; | | 
50 How . 3 - - Cur, 557 
Biſhop ; . 7 | 
How choſen. - Ci 558 
As to grant and ſeizure of open.. vide Prerogative, 
(D 23, 24, 25.) | | 
Dean and chapter, Ra 4 283. 5 5 
Prebendary. - © OD -  - C4 560 
Archdeacon, . e OS. 1 — Cs. 561 
1 Parſon ; 
| Of what a parſonage conſiſts. . es. 561 
. Vide Tithe Parſon. e l 
Who may be a paris. 2 „ "oO «- got 
 Whenet, - „„ „e. 561 
3 intereſt of the perſon. 8 C9. 563 
Tie original of — Dy - 'C'ro.Þ 363 
7 ow created, - S 
0 Or re-united, . _ „is. 563 
dowment. | - | - - C13. | 564 
Vids ante; (C 10, &e;) ee Lo 
The iatereſt of the vicar, ͤð ᷣ OI a 
File Oy (6 I.) | 
pUtl What 


| 592 INDEX * V OL. Iii. 
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Entry for the forfeiture ; 3 | 
By whom it ſhall be. 3 220 
Lide Claim, (A 3.—B 2. ) Condition, ( G I, 4.0 I, 2.) | 
By whom not. A7. 221 
\t What time it ſhall ho - A 221 
Vide Claim, (A 4.—B Jo JraGondigion, (6 3. 25 ES : 
Who are bound by the forfeiture, A 9: 221 
What does not n forfeitore. 1 A io. 221 
Diſpenſation; 5 Bs 
| _ « What 


wat ſhall be. 


What not. 
What does not purge the forfeicure. 


; | ©" Forfeiture for a crime ; 


For high treaſon ;. 


whey lands and: — | B . 
As to forfeiture of a copyhold, vide ; Copybald, 01 1, Ve, 


* As to forfeiture by outlawry, we PTR, CP; (Du, Ce.) 
- What goods and chattels. | - By, 
For petit treaſon, or felony. . -«- B 
Wen the forfeiture ſhall be ſeiſed. - 3 
* 1 z 


— 


To whom the forfeiture ſhall be. 


To what time it ſhall relate. 
When it ſhall not be ſeiſed. 
In hat manner ſeiſed. 
1 1 by penal ſtatutes. 
How a forfeiture ſhall be inte 


preted. 


w - 


*$* + 
* 


In what caſes one penalty only, and ia what ſeversl 
ſhall be incurred when there are ſeveral offenders, - 
Where one penalty only, and where more may be in- 
Cc in one day. 


| 7; a more-concerning Forfeiture in — (3 — 2. A0. 


ybold, (H 7.—M 1, &c.)—Forcible Entry, (P 26, 27,)—Fras- 


chiſes, (G 3.) —Liberties, (C t, 2.) — Market 
8. 11, Oe. ) —Pateit, (F z.) —Prerogative, ( 


FORGERY. — What ſhall be; 
By the common law. 


By the f. 5 El, 14. 
Remedy — forger7; 


y action. 


1 


By indictment. 


Vide Indid ment, (D=G 3. 5.) 
FORM. — ide Amendment (D 5,—L1.—W—X). 


= 


FORMA PAUPERIS.—Sovit in Forma Pauperir, 


FORMEDON.=—/ide Pleader, (3 E 1, Ge.) 
| FOWLING.—-ide Fuſtices of Peace, (B 45, 46.) 
- FOWLS. Vid: Dimes, (H 9.) 


FRANCHISES. Ho they may be = ; 


What by preſcription. 
Vid Preſcription (C- —D). 


What not. 
Confirmed. 


Allowed in gyre. 
Countypalatine ; 
What ſhall be. 

The dignity. 
The county palatine of Lancaftr. | 


The county 
The cham 


The chief juſtice. 
The county —— of Durban. 


Eh, &c. 


be 


latine of — 


rlain. 


1 ho a: of « county palatine, n 


I). er 6h 


\- 
" 


88888988 οα 
— 


r 


Vide we N. K 8. PTA 018 8. a \ 
12. 
% 8 


* 


Ati 


Az. 


N 
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* 


' FRANCHISES. 


e cingue forts; * 5 E 
btn gs took they have. 123 8 - Er. 
What courts. - 8. 
How a writ to the cinque pert is reges. - E z. 
Corporation; | | ©; Mag 
What ſhall be — = - - Fr 
How created ; | bh 
By the common law. 8 r 
By parliament. „ 8 F 3, 
5 preſcription. . "gs 
By charter; | 8 
Who may make it. - "i 3 
By what words. . 6 F 6. 
What perſons. — 3 F 7. 
Place. - - F 8. 
Name. ©, - F 9. 
Vide Capacity, ( B 4. ) = 
- What things are incident to a corporation. F 10, 
What it may do, FEY - - Fil. 
How / act; | | | 
By attorney. Ct - - F1z, 
By deed. * 5 a - F I 37 
What it cannot do. - „ „ 
Purchaſe by a corporation; Lbs | 
What good. - * F 15. 
When it goes in ſucceſſion. * F 16. 
What not good. „% ĩð Iͥ§xP 
Alienation by a corporation. Eh WES 5: © 
Corporation may ſue or be ſued, = - Fig. 
For the r in actions by and 55100 8 W vide 
Pleader, (2 B 1, 2.) 
- The members of a corporation; 5 
How choſen ; | 4 
The election; when . - F 20. 
When not. - F 21. 
Mavor or bailiffs. - 8 „ 
Alderman. — - F 23. 
Recorder. — ny F 24. 
Com mon council. ap; — - -F 25. 
L.ivery- man. — - - F 26, 
Town clerk. - - -'.F 27, 
Common burgeſs; 
What will give a right to freedom. - F 28. 
What is requiſite after election. . - F 29. 
Removal from an office; 5 
By reſignation. 33 — P zo. 
By the corporation; * 
For what cauſe allowed, and for what not. F 31. 
When ad libitum. -, Tut. * 
What i is cauſe for a disfranchiſement, and what not. F 33. 
How a man ſhall ve moved or disfranchiſed. F 34. 
Franchiſes, how deſtroyed; _ 5 ">> mY 
I!y te- union to the crown, | % „ 
Vide Liberties, (C 1, 2. & | 
Y ſurrender. | - = 7 «03 Þ 
By forfeiture, - 2 G 3» : 
By the diſſolution of a corporation ; od hk 
What ſhall be a diſſolution. - G4 
Var. VI, . 5 


R x 


__ ©, 09 


242 - 


242 
243 


244 


245 


247 


250 


255 
255 


257 


261 
261 


261 


What 


— 28 - 
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When franchiſes are not gone by che diffolotion 8 


of the corporation. - G6. 
Vid. Prerogative, (D 30. 53. 1 (B I, Oc. ) | 


FRANK-FEE.— Fide Ancient Demęſue (B). 
| FRANK-MARRIAGE.— Vide Epates, (B 6.) 


FRAUD.— Vid: Bankrupt, (C 2, Sc.) — Chancery, (2 Qs. er. 
| and the reftrences there marked. | 


FREE DOM.— Vid Franchiſes, (F 28. 33, 34. 1 


— FREEHOLD.— Vid Abeyance.— Chancery, (4 G 4.)—Cepybeld, (K 14. 
| —R 15) - Egliſe, (G * — Parceners, (A 4.) = Pltadir, 
(3 K 22,)— Probibition, (F 2, Cc.) — Remitter, (C 4) 


FR EIGHT. —Jiae Merchant, (E 3.) 
FRUITS.—Vid: Dijmes, (H ages 


G 


GAME. — Vide Juſtices of Peace, (B 43, Oc. ORR 8 


GAMING. Jide Bankrupt, (D 38.) — Juftices of Peace, (B 42. 72 


GAOL AND GAOLER.—/ide Impriſonment (A—PB, & "a , 
AOL DELIVERY Vid. Juftices (H). | 


 GARDIAN.—in chivalry. | — Ay 

In focage. - — - » B 264 

: Who ſhall be. - - - Bt, 264 
Who not. | - = „ 26 
What tbings he ſhall have, - B 3. 26 
What he may do. - - - By 26 

By nature. - - . * 200 
By reaſon of nurture. - bes lr to „ 
* ſtatute. 9 — - E 268 
By the f. 4& 5 Ph. & M. - „ Bt. - © 

By the f. 12 Car. 2. - — - BR 

By election; 3 — 7 270 

Of the heir himſelf. - „„ 

Of the court. | F 2. 270 


Wen Chancery, will 1 or remove a grardian, wide in. 
Chancery, (3 On, 2 | 
By cuſtom ; G 
As to guardian by caſtom of 1 a maver, for a coppholder, vide 
Copyhold, (K 5.) 


Ocpbans; a ENTS $6 i G 1. 
What eſtates belong " an . - G2 
Allowance to an orphan, - - G35. 

7 Marriage. WE ie - - G+ 
Remedy by a guardian "REA . H 
Right of ward. A „ 1 av 5 
Eijectment of ward. 5 _- Ha 
- . Raviſhment of ward. 5 — - H LL 
Information. - . H 4. 

Treſpaſs. - 5 „Hs. 


. | Intro 


' GARNISHMENT.—GRANT. | 
47 


lotroſion of ward. 
Vialbre maritagii. | 

For more n 8 LD Accompt, (A 7 
Chancery, (3 © 1, Cc.) - Copybold, (55s aa! 
27) —Probibition, (G 20.)— Waſt, (F 


(2 X 8, Sc.) | 
\ GARR ar. — By what words it ſhall be. „ 
What words make a covenant et or in law, vide Covenant, 
(At, &c.) | | 
Who are bound by warranty. 5 . 
To whom a warranty extends. - C 


When a covenant binds or extends to heirs or aſſigns, wide Cove- 
nant, (B 1. &'c.—C I, Sc.) 
By what conveyance created. 
Jo what eſtates annexed. ” 
What rights or titles are barred by warranty. 
What not. 
Waat warranties are bars; 
Lineal warranty; what ſhall be. - 
Collatera! ; what ſhall be. | 
Collateral in part, and lineal in part. 
When lineal warranty ſhall be a bar. 
When collateral warranty ſhall be a bar. 
What warranties are no bar; 
Warranty which commences by diſſeifn. 
If the warranty does not deſcend upon him who 
claims the land. - 
If the warranty be defeated ; | 
By defeat of the eſtate to which, * 
By determination of the eſtate. 
When a warranty 1s not defeated. 
How a man ſhall take advantage of a warranty; 
By warrantia chart. 
By vouc her. 
By rebutter. - 


GAVELKIND. What ſhall be; deſcent of, and cuſ- 
| toms belong to it, &c. 
Vide Borough Engliſh. 


GENTLEMAN. Vid, Dignity, (B 9.) 8 
GLEBE,—/ide Di ſines, (B 2.) 


GOLD 1 * SILVER MINES, —Yide nd ” 7. 222 
l, 


REGA 


* 


Lon i — —— 


my 


> NN 
2 a MP 


totum. — Chancery, (4 W 5.)—Tre/paſs, (A 1.— 4. ) 
GRAND CAPE.—Fide Procęſi, (D 4.) 
GRAND SERJEANTY. Vid. Homage (F). 


CRANT.—As to the premiſes i in a grant, vids in Fait, (E 3, 4) 
As to the babendum, vide in Fait, (Eg, 10.) 

As toan exception or indorſement, wide in Fait, (E 2. 5, 22 * 

Ar to the expoſition of the covenants or words of a grant, wide in 


22 


GARNISH M E NT.—/ide Abatement, (J zo.) 3 —Phader, 


C00DS AND CHATTELS.— ide Admiral 'y, (E 9. „ per 


Covenant, (D 1, 2. bag (N ts Cc. —Tareli (A 18, Ce.) ik 
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Who may be a grantor. - „ 4 
By what name. „„ A2. 225 
| When the grant ſhall be . 4 - Az. ** 

Vide poff. (E 14.) 3 pies * 

Who may be a grantee. — n 294 

Vide Capacity, (A1, 2.— B 1, Cc.) : 
When a grantee is not neceſſary, - 7 - Bz. 294 
What things may be granted; | 1 
| A preſent eſtate or intereſt in lands, franchiſes, „„ - 295 
Vide Aſſignment (A). | | | 

What cannot be granted; 

A choſe en action, tight, poſſib ley, Oe. 5 
Vide Aſſignment, (C 1, 2, 3.) . 

By what names thiogs ſhall paſs in grants; E 296 
What paſſ:s by a grant of an hereditament ; - Ex, 296 
Tenement. - - 6" 3. 296 
Land.. - - 3. 296 
By the grant of a ſeiguidry, or general words. - E 4. 297 
By what words the ſoil paſſes. | - Es. 297 
What paſſes by the grant of a meſſuage, - E6, 298 
By the grant of a curtilage. - - Ey. 299 
By a grant of pannage. - ES. 299 
By a grant cum pertinentiis. = - Eg. 299 
What paſſes as parcel, &c, . E 10. yo 

What as incident. — E11. 300 
The extent of a grant. E 12. ga 
When confined to the tenure, Kc. 2 an on,. E 13. 301 

When grant ſhall be void ; N | 
If it be uncertain, | © 'B 14 402 

Vide ante, (A 3. 5-200. (8 6, Ve. ) | 

A grantor cannot defeat his own grant. 7 
Grant by the king; - . - G . 302 
What things be may grant. G1. 302 


How a grant by the king ſhall be de * writ or pateng, and 
under what ſeal, wide in Patent, (A=B—C 1, &c.) 

What joriſdiction, franchiſes, exemptions, offices, impoſitions, 

Sc. the king Gy grant, vide in Prerogative, (D 28, &c.) 


What not. ä — - G2 303 
When it binds his ſacceſior, - - G3. 303 
What grant ſhall be good ; | 
In reſpect of the eſtate of the king, or the men- 
tioning of it, — - G4 3% 
In reſpect of certainty. - 2 1 G 5. 305 
. What ſhall be void; 5 8 
If it be uncertain. - * '. - G6, 35 
If roo general. - . - G7. 06 
| - If the king be deceived ; | . 
—_ By miſinformation of his intereſt 5 88. 97 
By falſe ſuggeſtion. „ 89. 9 
When a recital is neceſſary. | - G10 3 
The king's grant does not enure to a double iu intent, G11. 309 
How the king's grant ſhall be expounded. = G12. 3% 
When a grant ſhall — e Ys 3 31. 3" 


Vide ante, (E 9. & Co 4 | 
Fide more relating to Grazt in Hannity, (At, Ec.) — Bias, (D 2.) 
| — Chimin, (D 3.)— Common (O).—Congition, (A 2, 3-—D 4) 


* (1 I, 6 : : . a "(3 


' GREAT SEAL.—Vide Patent, (C 2.) 
GREEN CLOTHi—7:e Courts (G). 


HERESY What ſhall he. 8 4 | 325 


GREAT SEAL, —HERESY. - a> 
Page 
(B).—Market, (C 1, Se.) Offer, (B 1. &c. dials (AP | 
G). —Prerogative, D 24.) Rent, (C 8. n (G 1 


GUERNSEY (Iſle of).— Lide Navigation, (F 4.) 


HABEAS CORPUS —By whac court granted, „ 312 
For what cauſes. Habeas 3 ad e en, 
cipiendum. - B 313 
Vide poft. (G 1, 2.—H 1, 2.) . 8 
When it ſhall be allowed. - Ds 314 
How it ſhall be awarded. — — D 314 
How returned. | = - El 315 
What ſhall be a good return. ES - E2, 316 
Vide * (9 3. Oc. ) | 
What not. « 3c -*: a1 © 
When a party ſhall be diſcharged or 3 - F 318 
Habras corpus ad faciendum et recipiendum. . 
Vide ante (B). — peſf. JJ 5 g 
When it ſhall not be allowed. - G2. 321 
Habeas corpus ad . Vi ie Fes (3— ; 
— © I, 2. ) - H. 322 
- To what court. 8 * - Haz . 383 
How an habtas corpus ſhall be made returnable, | 11 
Bail in an habeas corpus, wide Bail (I). | I 
HABENDUM.—7ige Fait, (E 9, 10. ) we 
HABERE FACIAS POSSESSIONEM.—77de Execution, a 5: 9 
HABERE FACIAS SEISINAM.—/ide Execution, (A 2, 3.) 
HAMLET.—/ide Pariſh. | 
HARES.— Vide Juſtices of Peace, (B 49.) | 
HAVEN.— Jide Navigation (D). |; 4 | | 
HAWKING.—Vide Chaſe, (H 1, &e.)—Tuflices 9. Peace, (B 45. ) 135. 
HAY.—Vide Diſmes, (H 2.) 7 
HEARING. Via Chancery, (M——S—T r, .- OY | | 3 = 
HEIR. [- A: 128 15 


When, and who OE by deſcent, and who ſhall be heir, who not, 
vide in Diſcent, ( A—B—C 1, &c.) 4 85 
When he ſhall be bound to the debt of his anceſtor, wide Aſſets (A | = 
—B).—Covenant, (C 2. )—Chancery, (2G 1, &c.—3P ui, &c.) * 

— —Pleader, (2 E 1, Ce. 15 

What goods and chattels go to the heir, vide Bien (B). 

Vide more concerning Heir in Abatement, (F 9.)—Copybold, (D 6} 
— Covenant, (B 2.)—Deviſe, (N 22.)—Dert, ( 5. Li carat | 
(A 1.)—£/ates, (B 8.) — Guardian, per totum.—Idtor, ( Ds. "OT 
Parceners, . (A 3. ) Fliader, (3D 13.) 


HEMP. —Yide Diſnes, (H 1. 10. 13.) 
HERALD.—Fide Court, (E 3.) — Norrey (A—B). 
HEREDITAMENT. Vid. Grant, (E 1.) 


' puniſhed. — - 
Rr 3 e Who ; 


EE 
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Who have conuſance of hereſy 3 : 
Convocation. - * r. 326 
Archbiſhop. - - 32. 3256 
Other ordinary. 1 . - Bz. 326 
Temporal judge. a s ” * Bg.. 327 

Who have not conuſance. - > . ib 

What penalty ſhal! be inflicted. - B6. 328 


HERIOT. Jide Copybold, (K 18, Ec.) 

HIGH CHAMBERLAIN.— Jide Officer, (E 7.) | 

HIGH CHANCELLOR.— id. Chancery, (B 1.) — Jalieu, (K 8.) 
HIGH CONSTABLE.—7ide Officer, ( E 2.) : oh 9 
HIGH STEWARD, —7;4e Officer, (E 4, &c.) 

HIGH TREASURER. id Officer, (E 1.) —Juftices, (K 8.) 


| HIGH TREASON. Via Forfeiture, * 1, 2.) — Fuſtices, (K , Ee. 
—X 1,—Y 3) Utlagary, (D 1.) 


HIGHWAY.—Yide Chimin, (A 1, &c,—B 1, E&e,—C L, SET 
HOLY ORDERS.—/iae Parſon, (B 1.) 


HOM AGE.—By what tenures land is holden. - A 4:0 
What are taken away. - + B 330 
Homage, what. - ; - ei. 371 

Homage anceſtrel. 1 "he - C2, zi! 
Fealty. — „ - D 33! 
Eſcuage. - - - - E 331 
Grand ſerjeanty. | - -- > 332 

Knight's ſervice. - We IN RV 
What incidents belong to it. - - Gz 337 
Remedy for theſe incidents. Fa | 3 

Vide Guardian, (H 1, Sc. | | 

Whois compellable to be a Knight. 5 
Socage. - - „„ 


HOMͤICIDE.— Vid Appeal, (A 1 J—TIofficer, (M 1, Sc. 14. 18, 


Sc. 20. 
'HOMINE REPLEGI ANDO.—/ige Inprijoment, (L 4. ) 


HONOUR.—wha: ſhall be, 2 | „ 
Nide Dignity.—Prærogatiwe, (D 3 1.5 | | 0 
HOSPITAL. _ e os fb 333 
What are diſſolved, and given to the Bag. 3 335 
What not. — - S746. oo 


HOSTLER or INNKEEPER —Pide Action upon the Caſe for Negli- 
gence, (B 1, Cc.) —Pliader (2 .. 

HOTCH POT. 714. Gardian, (G 2. 1 (C 4.) 

HOUSE OF cORERRECTION.— Vd. Juice of Peace, (B 83, 83) — 
Uſes, (N 6.) 

HOUSEHOLD OF FICERS. i Officer „ 

HUE AND CRY, id! Hundred, (C 1, Ec. „ Hluun. (2 s I, 


c.) 
5 HUNDRED.—To whom i it belongs, Fa. 286 A | 1 
Vide Fuftices of Peace, (B 6%. e Bow 


HUNDRED.—IMFRISONMENT. 


Hondred court. 2 
Vide County, (C 1, oo pee. (M 5 ) EI 
Hue and cry; 55 | FEM C y 937 
How made. C1 337 
Action agaipſt the hundred _ the 4. of Wins. 43 Ed. 1 hes 
When it lies. | C2. 337 
By whom. - 8 ; Fi C 3. 8 338 
When it does not lie. os es „ 


As to the proceeding, PR nas a, plea, Sc. in 22 action 
upon the ,. of Winton, vide in Pliader, (2 8 1, G.) 
How the charge upon the hundred ſhall be levied. C 5. 34¹ 


HuöxrTING. ide Chaſe, (H I, Fc. )— Fafticer, (S 7.) — Fuftices of 
Peace, (B 47. 49.) 

HUSRAND AND WIPE. Vidi 1 and Feme. ele. 2 M 1. 
Oc.) 

n 1. Courts, ( 0 1.) 


* 


IDEMPTITATE NOMINIS.— When it cle, e 343 
DEOT.-Wbo ſhall be. 1 - A_ 344 

Lunatick, &c. - e 

The king ſhall have the 6807 of them. | | 
What intereſt the king has. - C 44 

How a commiſſion for an ideot, lunatic, &c. hall be granted, 
vide in Chancery (3 Q). 

Acts by a non compos 3 | - - -D 347 
What are void. 3 -\ l. 347 
Wuat only voidable. | . - D2z. 347 

 Wh:t he may do if he becomes ſane. ee B's. 347 

ide Chancery (3 . | 
How avoided ; | 
By the king upon ellis; | . - Ds v0 
By the heir. - - 5. 348 
When they ſhall not be raided. * - D6. 348 
What acts he may do. 7575 7. 349 
Vide Capacity, (D 5.) i | a | 
JEOFAILE, — Vide Amendment, per totum —Pleader, (E 39.) 
JERSEY (Iſle of). — — Vide Navigation, (F 3.) 
IETSAN. Jide Wreck (A). | 
IMPARLANCE.—/ide Abatement, (I 19, ; 20.) —Iyformation (D 5.) 
leader, (D 1, &c.) 
IMPEACHMENT.—7ide Parliament, (L 18, &c.) 
IMPLICATION.—Yide Devi/e, (N 12, 13.) 
IMPORTATION.—Yide Trade, (A 4.—C 2.) 
IMPOSITIONS.— Yide Prærogati ve, (D 46.) 
IMPRESSION.— Vide Money, (B 3.) 
IMPRISONMENT.— What elt be a priſon. A 350 
Com mon gaol. 55 B 351 
7 351 


Marhalſca priſon, „„ : *3 
ALS: 51 Fleet. 


- 


 INDENTURE.—7ia Fair, (C 1, 2.) 


8 — ro vol. W. 


of Fleet. a „ 1 'D | bee 
, ede 2 . 5 — 332 
SGaoler, who ſhall be. * wy An 
What is cauſe for impriſonment ; „„ > 353 
Lawfal proceſs; 8 N 0 
Proceſs founded opon a record. - . 
Founded upon a ſuggeſtion, n ; 
Proceſs out of a lawful courrt. Hz. 353 
Authority of law; 1 5 5 5 
What ſhall be ſufficient, „ A x5 
What not. * * 2 £ H 5. 350 
Lawſul warrant. | | 07 


INDICTMENT. — What ſhall be. 


* 
1. 


What ſhall be an arreſt, wide in Ke (C 12. 4; 
What a good warrant for the ſecurity of the peace, vide Fer- 


cible Entry, (D 18.) 3 f 
What ſhall be a lawful warrant. 3 H7J. 35: 1 
, What will be a juſtification to an officer, the”: not 8 ( 
duly awarded. 8 - - H8. 356 ; 
What not. e | - H 9. 357 5 
. How a priſoner ſhall be uſed, 9 — - I 358 / 
What is a good cauſe for impriſonment. po: „„ 30 5 
VNidte ante, (H 5.) : | ] 
Remedy for falſe impriſonment ; - „. 360 
- By indictment. _ . LI. $6 
Vide Indidment (D). | | | F 
By action. „5 „. 
Vide Pleader, (3 M 22. Se | Ws 
By writ de odio et atiã. | 3 1. 
By homine replegiando. 3 - LI. 36 
. Vide Pleader, (3 K 1, &c.) | | | 
By diſcharge for want of proſecution. „ .- 300 IND 
When delivered out of priſon. 5 MI. 56: 
When a man may be delivered out of priſon by bail, vide in Bail, IND 
When upon an habeas corpus, wide Habeas Corpur. 
By cor ſent of the party. - Mz. 3565 IN 
By breaking priſon. | - Mz. 536 D 
What ſhall be an eſcape out of priſon, = the remedy for it, INF. 
vide inEſcate (B 1, &c.—C—D). | 
What ſhall be a reſcue, vide Re/cous (A),—Juftices (K). INF. 
IMPROPRIATION.— Via Aduoauſon (E). | | 
IN CASU PROVISO.—Fide Dum fuit infra Atatem (D). | 
INCIDENT.—77:2e Condition, (G 10. .)—Courts, (P 4,)— Franchiſe, Fo 
(F 10, &fc.)—Gran, (E, 21.)— Homage, (G 2, 3.)—Pard- - 
ners, (A 3, Cc.) - Prohibition, (G 23.) — Rent, (C 4. F Foj 
INCLOSURE-—Yide Common, Droit, (M 1, 2.) 1 
IN COMSIMILI CASU.— Vid. Dum fuit infra ÆAtatem (E). | 


INCUMBRANCE.— ide Chancery, (4 A 10.—41 3 Ge. 2 


INDICAVIT.— Jide Dijmes, (M 10.) 


Preſentment, what. Ta ONS ay 


, 


(6+ 
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| INDICTMBNT-——INFORMATION, 


When neceſſary. — 
For what offence an indiQment lies, . 
Vide Information (5). FT: 
For what not. 
When an indictment alas ſeveral is good. 
The form of an indictment. 
It ought to have certainty 3 : 
Of the party. 2 - — 
Vide Abatement, (F 22, He.) : ' 
Of the time and place, - Ons 
Vide ante, (G 1.)* | 8 
Of the offen ce; . 
What ſhall be eie a 
And not ſupplied by innuendo, = 
What is a ſufficient certainty. - 
| Ought to have proper terms of la. 
When quaſhed, if deficient. 8 
Proceſs upon an indictment. : 
Confeſſion, . 1 
Traverſe. 
Vide Juſtices, (W 3. — of Peace (D1 z. N 
Arraignmeot and trial. 
Vid Juſtices, (W 1, &c. )—Tuftices 1. Peace, (2 14.) | 
Jadgment, N 
Vide Juſtices of Peace, (D 7 5 
As to error upon an indictment, ai Error (B). 


For more concerning Indi&ment, vide Action upon the Caſt for a Cos · 
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ſpiracy, (C 4.) AAion upon the Caſe for a Nuſance, (D 3.) — | 


Amendment, (2 C 1.)—Appeal, (G 16.) —Barratry (C).— Battery, 
(E 2.) - Forcible Entry, (D 3, N (B 2.)=Foftices of 
race, (B 104, 105.—D 12.) — Oer, (G een 

(L Iz.) - Reſcous, (D 3.) | 


INDORSEMENT.— Vid. Fait, (E 2.) 


INDUCEMENT.— ide Pleader, (C 31. 43. 82,—E 10,—G 14. 20, 


21,—-0 15.) 


 INDUCTION.—7ide E/zlife (L). 


INFANT. Vide Enfant.—Adminiftration (E—F). — outher, 0 2 * 


INFORMATION. When it lies #208 - 393 
BY the attorney general. 7 ® e 393 
Ex officio. - - * - Az. 394 
By a common informer. | 43. 395 
Vide Agion by Qui Tam, bc. in dation upon Statute, (E 1, 2.) 
For what offences it hes. y 397 
Vid: Indiament (D). | 1 | 
For what not. - 57 3 399 
Form of eee | — — * - D 400 
| Proceſs, ” - Dn. 400 
The information ought to be certain. - Dz. 401 
14 to allege the offence occeiing to the words of-.:.. ET 
ſtatute, Q. - D3. 402 
How the information ſhall be quaſhed. - D&4 402 
Imparlance, and plea, - - _ - Dg. . © 403 
Replication, Se. 1 £7 DS. 404 
Trial, jodgment, &e. D. 404 


a 


Vide more of S ns in —_ 0 „eee, (2 C2.) 
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bret -G. rech ua. 

INGROSSING. Via. Fine, (G 2. )—Juftices of Peace, (B 4, 41.) 

INHIBITION. — Vide Prerogative, (D 34, Ce. Eg 

| INJUNCTION. ie Chancery, (D 8, Oc.) 

INMATES ite Fuſtices of Peace, (B 85. 3 


IN . SENSU.— Vas 4fion upon the Caf for Difametin, _ 
F 46, Sc.] 


| INN-KEEPER. Vid. Aion upon the Caſe for Negligence, * 1, Se.) 
TFuftices of Peace, (B 30.) —Pleader (2 Q). 


. INNUENDO.—7ide Aion apex, the Caſe for 22 ( 10.) 
—[ndifment, (G 4.) 


INQUEST. —ide Enqueſt. abe u 
INQUIRY (Writ of). Vd. N on can, (P 14. J- 


Pleader, (Z 1, c.) IS 
INQUISILITION. Zia. Forcible gern, D „ Doge, (G 12. IS, 
K 12.) — Js, (N 16, &c.) 
INROLME NT. Yide Bargain ang Sale, (B 5, Se. Pet (G 3) JU. 
—fFarliament, (G 22.) — Patent (E).—Popery, (B 11.) 
INSIMUL COMPUTAVERUNT.—ide Phader, (G1 4 
INSPECTION.—7ide Trial, (B 1, Ec.) 
INSTITUTION. d Egli (1). 
INSURANCE. Vid. Merchant, (E g, 10.) 
INSURRECTION.—Viſtount, (O 2.) 
INTENDMENT.—7ige Pleader, (C 25. —8 31, &c.) ; 
' INTENT.— Vide Chancery, (3 A1, Cc.—3 Z 12.-4H7. n 1 
| (N 24.) —Pleader, (C 46. 58.) : 
INTEREST OF MONEY. V, Chancery, (3 8 1, Ce. Y 9.) 4 
INTERLINEATION.— Vide Abatement, (H i.) Tait, (F 1.) JUD1 


INTERLOCUTORY ORDER. — Vice Chancery (v). 
INTERPLRADER.— 714. Chancery (3 T). 
INTERROGATORIES.—Vide Chancery, (P 5. > - | 
* Via. N (81 e (3 Di. 

&c. | ; 
INTIRE TENANCY.—7ide * (F 13.) 


INTRUSION—upon the king, wide Prerogative, (D 71, we ) 
Of ward, wide Gardian, (H 6.) 
INVEN TORY, — Via. Adminiſtration, (B 7,8. - Probibition, ( 19. ) 


JOINDER IN AcTION. ide Abatement, (E 8, &c,—P 4, Cc.) — 
Baron and Feme, (V oc, 8 (2M 1, 2 VI, 2.) — 


an (A 4, 5) 
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. |  -JOINT-CONTRACTOR.—JURY. vis 
JOINT-CON TRACTOR.—ide Abatement, (E 12.—PF g.) Page 
OINT TENANT. —Yide Abatement, (E-g.—F 5.)—Chancery, (3 V 
| 1, Sc.) —Deviſe, (H 7.—N 8.)—Efares, ( 1, Ce.) * 


jolNTURE.— Hide Chancery, (3 Z 1, 2, 3.) 2 (E 4 
Pliader, (2 1 Fa.) Dover by 


JOURNEYS ACCOMPTS.—7ide Abatement (P). 


IRELAND.— A diſtiact realm. . - A 407 
When bound by the laws of England. - B 408 
By act of porliament made here. - - Br, 408 

By other laws here, = ff - B2. 408 
Parliament in Ireland. - PLL -. C 409 
Grant by the king concerning Irelanl. AED 410 
Creation of biſhops there. -—- 3 410 
Uſage there conſidered in judgments. - FF 410 
Remedy in England ; . ; | 

By error, appeal, Se. 5 - 2 e 410 


ISLANDS.—Vide Navigatian, (F 1, Ac.) 


ISSUE. —Yide Amendment (O- Z). — Appeal, (G 13.) — Droit, (C 5.) 
e Pliader, (E 13, 14. Ri, c. — 8 26. 39. 49.) ä 5 


UDG. ide Copybold, (R 2.) — County, (C 2.) Courts, (B 4.— 
C 2.— EI. — F 16.) — Hereſy, (B 4, 5.) —FJufſtices, 0 Is Oc, 
judge and party, vide Franchiſes, (D.) —Juſtices, (I 3. 
JUDGMENT. Jide Abatement, (I 14, 15. 36.) — Accompt, (E 15.) 
Amendment (R). Annuity (G). Appeal, (G 153)—Aſiſe, (B 26.) 
Attachment | G)]. - Attaint, (C 6.)— Audita Querela, (E 7.) — 
Bail, (R Io.) Chancery (3 W). Courts, (P 13.) — Dett, (A 2.) 
Droit. (C 6.) - Error (C). — Fine. 2 (N) .— 
Information, (D 7.) Ireland (F) —Juſtices, (X 1, 2, 3.) = Jaf> 
tices of Peace, (B 106.—D 15.) - Parliament, (L 5. 40, Cc.) — 
Patent, (F 8 )—Pleader, (E 42. MI, Sc.—8 44.—Y 1, Ce. 
2 6 —2 D 15, 16.—2 E 5.—2 8 13.—2 V 17.-2 W1:, 13. 
16. 36, Cc. 5 1.—2 X 12.—2 V 19.—2 Z 4.— 3 A7. —3 3 7. 
20.—3 D 3 F 4 —3 111. —3 K 29.—3 L 3. Oc. 18.— M5. 
—: O 22.) Prerogative, (D 77. 90.) Qνο Warrant, (C 5, 6.) 
Keceipt, (B 4.) - Voucher (G). 8 | 


JUDICATURE.— Vide Courts. —Parliament, (L 1, c.) 
JUDICIAL PROCESS. d, Proceſs, (D g.—B 4, &c.) 
JURE CORONA. — Vide Franchiſes, (G 1.)—Prerogative, (D 63, 


. 5 
JURE PATRONATUS.—7ide Egliſ, (K 1, &c.) 


JURISDICTION, Via Abatement, (D 1, Cc.) —Adnirally, (E 1. 
Sc. —F 1, Sc.) —Afixe, (B 24.) - Chancery, (C 2.— 1.— 
3 X—4 W 25.) - Convocation (D).—Copybold, (R 13, &c.)— 
Ceunty (C5. Sc.) —Courts, per totum. — Franchiſes, (E 9.—E z.) 
= fuſtices,—Tuftices of Peace. — Leet, (L I, Ec.) — London (B). 
Officer, (G 5.) - Parliament, (L 48.) —Præregative, (D 9, 
Sc. 28, Cc.) —Trobibitien, (F 11.—G 1, Sc.) — Seer: (D). 
Viſcount, (C 1, Se.) — Us, (N 14. &c.) e 


JURIS UTRUM.= ide 2uare Impedit (E). 


JURY.—Pige Amendment (H 1, &c.— Z).— Ancient Deme/ne, (F 1.) 
 —duaint,=Challnge, (A 1, &c,)— Damages, (E, &c.)—En- 
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JUSTICE skAr.— u Chaſe, (R i.) 
Jus Ticks. — The fountain of juriſdiction. 


| Precedence of juſtices. 


, 


Y 
| Petit 1 4 . - . 


. Juſt Peace, (D 8. La, vl, 
ot ader, ( 66 3 a * Tor 2 


1 uſtices cannot make a deputy. 1 = 
ow created; „„ 5 
By writ, ic. - - 
Fide Officer, (A 1.) : FOR od 
By commiſſion. - a 384 
What commiſſions the king may dase, wide jn- Prærogative, 
(D 29,)— 35 "pa oft. (G N Oe. en Peace, 650 


6 


As ts juſtices of B. R., C. B., Str, and ſeveral 3 


vide Courts. 
As to juſtices of aſſiſe, wide Mie, (B 21, Ce.) 
As to juſtices of peace, vide — of Peace. 9 
Jjuſtices in exre; | - E 
How conſtituted. - - - Er, 
Their authority, be, 4 - - Ez. 
And court. - „ - Ez. 
Juſtices in gyre of the foreſt. - - + 
Vide Cha , (Q 1. R 1 * | 
Of eyer and termine r ; - Pf. 3 
How appointed. 3 — - Gr. 
Who ſhall be. IB; * G2. 
In what caſes. - - - G3, 
Their authority. - - - 84. 
Of paol delivery. - - - H 
The duty of judges; 1 
Dp ought to do juſtice according to law, -:-T 
ht to do it without delay. "OF e T8 
Saal not be judge and rg | - Iz. 
— h treaſon; what ſhall „ 


f — compaſs the death of the king, queen, or Whew eldeſt 


What mall be a compaſling. - WE 
Who ſhall be king, _--. - * 2. 
11 he violate the king's companion, his eldeſt davghe 
ter unmarried, or the wife of his eldeſt ſor. TS, 
If he levy war. FR COM - - 
Or adhere to the enemy. 8 | 
If he counterfeit the grunt or privy al 3 
Or 1 . 
If he kill the chancellor, treaſurer or king 8 juſtices 
doing their offices. = 
To maintain the authority of the pope. | — 


5 r 


\S 2 


To kill a maſter. | - | 
Huſband. 5 3 
Prelate. ; 1 — 
42 (V.) 

Felony ; homicide; . 5 nh 
Murder; | > | | 
By whom committed. 4a 

Whoſe death ſhall'be murder. 
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What manner of dau. ® | _— 7 RG 
What ſhall be malice prepenſe ; e 1 
Expreſs malice. _ -.. 1 5. 4132 
Tho? it does not extend to the life. - 5. 433 
Tho? againſt a ſtranger. „„ _ »: 433 
Aiding one who has malice. - Ms. 433 
Malice implied; | | 
If a man kills without * provocation. - Mg. 433 
Unlawful act. - > M16 = 48d 
AQ apparently miſchievous, - Mit. 435 
Killing an officer. M12. 435 
Officer exceeding his »jurieifion, M13. 436 
Homicide 1. the . 1 Fac. 8 M14. 437 
Vide pot. (Y 5.) 1 
Manſlaughter ; ER | 
It one kill upon a reaſonable provocation, 4 
Upon a ſudden quarrel. 3 M16. 438 
Upon an unjuſtifiable ab; - IT - M17. 439 
| Homicide ; | Sg TE 
Se defendendo. =” - . - M18, 440 
By chance medley. = 8 M19. 440 N 
Juſtifiable. "© 2 -' M20. 441 
Miſprifion ; „ a - 1 442 
Of treaſon. 5 | - 5, „ NI. | 442 
Of ſelony. - „„ = - N2. 443 
Other miſprifons. 8 8 3. 443 
As to præmunire, vidt title Præmunire. . | 
| Felony to goods, - w: 3 444 
Robbery, what; 1 „„ e 
A violent taking. . — - On. 444 
From the 1 - — 02. 4 
Any value. ES — - 03. 445 
Vide poſt. (Y 8. ) | > 
Larceny, what ; - - - 04. 445 
Who may commit it. — - - 0 8. 445 
What is a felonious taking. * <0 4 \ 
What goods, - - - O7F7. 448 | 
What value. | - - Os 450 | 1 
Vide poſt. (V 9, 10. * | . 1 
Felony to the lack 3 5 - — 22 451 ; 
Arſon, - - - Pr. 451 | q 
Vide poſt. (Y 6.) s : s 
Feu ; 5 | 155 . | 
* in the night. . - - Px, 451 
Breaks. To” „ 8 - P 3. 452 
And enters, - - - P4 452 
A manſion: houſe. - EM - Ps. 453 
With a felonious intent. . - P6. 453 
Fide poſt. (Y 7) EE: 
Breaking of priſon. . '- 4. 454 
Vide Impriſonment, (M z. * 
ve of a priſoner, and eſcape. CR, . 
| Vide Reſcous. —Eſcape, (A 1, wy | | 5 — 
Felony by ſatutes 3 „ « Ss 455 
N D ureſs, - | 5 Z 1. 455 
— 85 82. 455 


W. 1 = K. 5. . 8 6 
marriage of a woman con to „% 83. 450 
Vide poſt. (Y2.). * = Buggery ; _ 
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| Buggery ; 


Vide poſt. * 13. 0 


Poligam y. 


Malicious mayhem. 


Feloniods hunting, e. 


Soldiers departing without licence. 


"Egyptians, rogues, wandering ſoldiers, &c, 


Exportation of ſheep. 
Refuling abjuration, Ec. 


_ Embezzlement of ſtores, 
Witchcraft. 
Vide Fuſtices of Peace, (Bi 3 0 


Felony by later ſtatutes. 


Bankrupt. 
Baſtard. 


Letters. 
Malicious . 


- Muiiny, - 
Perjury - 

- Quzrantine, 
Smugglers. , - 


Stolen goods. 


Riots. 
Solemnizing marriage without licence. 


Acceſſory ; 


Before the fact, who ſhall 3 
After the fact, "who ſhall be; 
How arraigned and tried. 


Vide poſt. (Y + w_ ) 
Approver ; 
Who ſhall be. 
* Who not. 


Proceeding upon an approvement. 
Proceeding againſt the ee. 


Trial per Pares, 
As to trial by battail, wide Bartell, (An, 22 


As to trial by jury, wide Engueſt, (A1, Ce.) 


When there ſhall be a trial of a peer by his peers, vi ide D; 119 
(F I's 2» )— Parliament, (L 16, 17. ) 955 peers, nity, 


* 
nd 


The manner of trial in a criminal caſe ; 


2 5 teaſon, 5 2th 


, CC 
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How the priſoner ſhall be arraigned, - Wa. 
Vide Inditment (M). 
As to _ 8 and proceſs upon it, wide Indiimen, 
' [AOD- 
How pf ſhall plead, - - 3 
| How the evidence ſhall be . 1 - W4 
Judgment; | X 
In bigh treaſon. - XI. 
Vide Forfeiture, (B 1,2, " We. ) | 
As to judgment in petit treaſon, vide ante, (L 3. * 
Judgment if a man ſtand mute. - - X2 
Judgment in felony. — - X53 
de Forftiture, (B 3 &c.) 
Cler — PRs 
hen allowed. - IVI. 
When not. A - . 
In bigh treaſon. — 3. 
15 - Y 4. 


For * of offences againſt religion, Witcher, B uy 3 ( 


- 
- 
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JUSTICES.—JUSTICES OF EAR. 6:3 


In murder. - R „%% TR 
| In arſoo. 3 155 - Y 6. 5 49. 
In borglary. 8 A 
ln robbery. — , 9TOOS 
In larceny; : FINE 
From ths perſon. „„ V9. 49 
Within ar houſe. - - Y 10, "nou 
In horſe- ſtealing. — * » - Vit. 193 
In rape, and forcible 1 ee - E FIA 493 
la buggery. | - Y13. 494 
Where the party is indicted i in a foreige county. . 10 
Tue effect of clergy being alloved. 3 g. 494 
At what time granted. | * - FV 16. 495 
Seizure of a felon's goods, - = 2 495 
Reſtitution to the party robbed. - - A 496 
juSTICES OF PEACE.—How conſtituted, A1. 477 
By tenure. - - - Az 497 
By election. ww. 0 * - A 3. 497 
By office, 1 MS... ® A 4 7 497 
By charter. - — A. 407 
By commiſſion. . 8 2 498 
Who may be contitanel 3 — -A 7. 498 
When their authority determines, EE - A8. 499 
The authority of juſtices of peace. - >: 8 $2 501 


In high treaſon, miſpriſion, &c. „%% 008 
Vide Fuftices, (K 1, Sc, —L I, Ec, —N 1 J—Premmire. 

In felony. - - B 3 504 
Vide Fuſtices, (M 15 65.0 I, 1 —P r, E.—S I Ve) 
When a felon is bailable, and how he ſhall be bailed, wide in 

Bail, (F 1, &c.—G 1.—Kk 1.) 
For preſervation of the yrs .—Þy reſtraint 2 thoſe | 
| who break it. 34. 506 
By ſurety of the peace and good behaviour. * - Bs. 507 
For what cauſes the lurety of the peace ſhall be . 


granted. — 335 507 
Vide Forcible 1 D 18, Sc.) | 

Recognizance for the n "how TOs. l 
By releaſe. 3 6. 507 
Bydeath. 5 808 


| 72 
How a recognizance for che peace way be forfeited or _ 
ſeded, wide Forcible Entry, (D 26. 28.) 


: "OP for good behaviour ; how ns; 


- BS. 508 
Vide Forcible Baue. D 27.) : | 

Vide Forcible Entry, (D 16, &c. 8 e | 
By ſupprefion of riots, Tc, — 39. 509 

What is a riot, and. how ſuppreſied upon view, vide in Pereib 

Eatry, (D 8, Cc. 14.) 

pon isquifition. - — B . 510 
By puniſhment of treſpaſſes, - nenne 
y ſeizore of arms, . D 311 


Pope we. (8 13. $: + 8 


<% % 


My N 5 14. 512 
As io contempt of the ſacrament, commoo prayer, for $a re- 
vos ſervice, wide Sacrament * 3) 


5 Ocher 
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Other ſuperſtition. „ 3 — | 
| Conventicle. . — 2 4 
Recuſant convict. — - - 
- Proſecution for recuſancy. — - 
+ Recuſant conforming. 1 = - 
Non conformiſt. - 74 
. Quaker, ; 5 — * * 
Profanation. — ris 
As to penalties and offences in FR negle, or profanation of 
the ſacraments, or divine ſervice, wide Sacraments (E==F), 2 
As to offences by profanation of the n vidi Temps, (B z.) Ser 
_ Curſing and ſwearing. | 333. ] 
For reſtraint of offences to the common annoyance, 
Se. Refuſal of oaths. - 
Inns and alehouſess  - . 3 — 
Ought to have licences. „ > 
Ovught not to permit tipliog. | 3 - . 
Drunkennefs. „ A . M 
' Barretry, - Bzg. D 
Baſtardy, wide Baſtard, (G I, 2, 3) | Poo! 
Bridges, vide Chimin, (B of Se.) 0 
Deceit; | 
In innholders. B 30, 
In weights and meaſures ; ; uu belt. 0 90, 91, 92, 0 
3 . 31. 
: 8 vide ppt (B 87, 88, 89. ) wt : 
5 Other fraud. 333. 
Tithes neglected. — - B Re 
Vid. Diſmes, (M 4.) Le „ 
Extortion ; wide title Extortion. B 35. Tr. 
What fees are allowed; wide Extortion (D). B . 
What not; wide Extortion (F). | - 13 | 
- Foreſtalling. - - - — 4 
Regrating. . _ B 39. 
Ingroſſing; ET det, * 
What ſhall be. — | -  V:. M4 
What not. . 3 — B 41. 
Game; | | © 
: Unlawful ſports. - = << 84 
— — 3 343. 
' Vide Leet, (L 14. "IM 5 IR 
; — . - — B 44. 
Fowlin | 
| Hawks - - 2 - B 45+ 
hs, partridges, 6. | * —B 36. 
Hunting; | . | 
+ Deer-ftealing. - B47. A 
As to hunting ina ** wide + Cha, © I, Ec) NE en a | 
Conies. No | 
Hares, &c. * - | = Bg. 
Highway, vide Chinin. ] 
2 cry, vide Hundred, © I, une. (s 8 Is e. | 
bourers; 
Who are compellable. to work. ' PR * 30. 5 1 
1 1 pet. (B $3» Ge. )-"Servants pff. 5 38, .. : 
C4 P c 
=: s For what o +4 > 7 . 51. 50 4 
* FCC 54 7 


Apprentice Vor. v. 


2 PEACE. | 


Page 
| B 53. 548 - 
ntices. 
r eps Labourtrs, ante, (B 50, Ge. bereue, 29: .(B $6, 
Sc.) 
| Who may take them. - p -B 4. 549 
Who may be bound apprentices ; | | 
By the parent, Oc. . - Bg5-.. 549 
When a man ſhall not uſe a trade, unleſs he was ne 
for ſeven years, vide in Trade, of LM . f 
By the pariſh. - B 56. 550 
How puniſhed or diſcharged. - 3 57. 552 
Servants ; | * | | 
Retainer. B 58. mY $53 
| Vide Labaurers, ante, (B 50, Sc. 228 ante, (B $3» 
For what time. ea: - - B 59 554 
For what wages. - 8 5 60. 554 
Who compellable to ſerve. | i - B 6neinigge 
Miſdemeanor in fervice. - B 62. 555 
Departure from ſer vie. - B63. $ 56 
Poor ; | e e | 
Overſeers of the poor ; ; h mT Ag 
Who are. - — - B64 557 
Their authority, 7 5 | ; 
Ia relief of the poor. _ - Bb, 558 
In charging the pariſh. - - B 66. 562 
In charging the hundred or county.” 367. 569 
In charging the relations. B 68. 570 
Relief of poor priſoners, maimed ſoldiers, and mar 
ners, 2 . 369. 571 
Treaſurer of a county. - - — B 70. 572 
Settlement of poor; 
By the common law. 2 ts 71. 573 
By ſtatute, - . - B 72. 574 
A ſettlement is gained, | 
By adminiſtrator pr executor. - 577 
Apprenticeſhip. | We ” 577 
Birth, . IM — 530 
Certificate-man. | e wal 581 
Eſtate. - - - 534 
Executing an office. | - - 580 
Habitation, . | - 586 
Hiring and ſervice. bs 386 
Marriage. - - 2 591 
Parentage. - . — 591 
Renting. - . - 592 
122 | * — - 595 
ett ement is not gained by. 
Adminiſtrator. 0 - * 596 
Apprenticeſhip. e - - 596 
Certificateman. - * 597 
Eſtate. 5 - - 598 
Executing an office, - 598 
abitation. „ — 598 
Hiring and ſervice. - - $99 
arriape, b as 7 - _ 601 
Parentage, | _ 8 . 602 
Renting. EY PO Pg” - 603 
Taxes, I» * 2 603 
Vor. VI. : Order 
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Order of removal. 3 33. 
Appeal. — - 5 3 
Officer, or party teſuſing. es 6M 

Vagabond, G. : ET Js 
| Who are. - . e © 
Who not. — e oy | 
Puniſhment of a rogue. — 

Neglect to apprebend; BOSD: gr x 
In a conſtable, Sc. To B 79. 

Ia others. e - 380. 

Reward for apprebendiog. | - - B81, 

Houſe of correction; | 
By whom erected. >, B82. 
Who may be committed to ĩt. - B 83. 

Cottages. — ie 
Nide Lou, (L 14-) a | 
Inmates. - - " SOS - BY, 
Vide Leet, (L 14. 5 | 
Wood-ftealers, c. JVC - B%, 
OO II” =— - By, 
Corrupt victual. - - - B 88. 


2 Lees, (L 10. 


"Tide Leer, (Lg. 14.) 
. Weights and meaſures; - 
What weights are allowed ; 


Troy ; - | | 
Averdupois. - B 90. 
Vide Leet, (L 6, 7. % 

What meaſures are allowed, — Bg.. 
Meaſure of length, Cc. - Bgz. 
Manner of meaſuring. | - B gz. 

Aſſiſe and aſſay of ale. - - Bgy 
Price. = | - - B 9 

Aſſiſe and aſſay of bend a - 5 96 


Vide Leet, (L 8.) 


The duty of a baker. - Bg.. 
Aſſiſe and aſſay of wine. | - B 9s. 
Price. - - - _- | - B 99 · 
Wine licence. - - -  B 100 
Default of officers. - Biol 
| Perjury 3 what ſhall be, and what not; | | : 
By the common law. - - e os. 
/ By the f. 5 E. 9. - . . 
How it ſhall be penited ; 
By indictment. - Bop 


As to action upon the ſtatute by the party grieved, vidi 

ante, (B 103.) | 
Iodictment for ſubornation. 8 Ire -- Bog. 
What judgment for n. - „ 6:4 .4 65300 
Conſpiracy. Bio). 
In what caſes Fas of peace bave 1 no authority 3 | 


vide ante, (B 1. B 108, 


Conviction by Juſtices of peace 3 a 5; 665 Wu 
In what caſes neceſſary. — - - Cl. 
In what manner; : 

There muſt be a ſummons to the defendant... Cv: 
Remedy upon an undue OR - - C 5 


JUSTICES OF PEACE. —LANDS. 


aki of juſtices of peace. - 91. 
At what time held. = = "0 $5 
How ſummoned. - 3 = "4 
Who ovght to attend; t £ 
Caftos rotulorum. ' 1 - — D4 
Clerk of the "—_ - ET. . 
Sheriff. - - | - D&.. 
Coroners, n conſtables, bailiffe, 27. 
Jurors. - - DS. 
N there. = - - Dg. 
Preſentment, vide [udi@ment (B). »: DJ 7 
Information, vide title [nformation. „ 
Indictment, wide title [ndiAment. D i. 
Traverſe, vide Indidment (L). — - D153. 
Arraignment, vide Indictment (NM). | - D 14 
Judgment, execution, Cc. wide Lune (N). D 15. 


Within what time actions may be brought againſt juſ- 
tices of the peace for miſconduct in their office, =" i«& 


JUSTICIARY. ide Scotland, (D 11.) Fre 
JUSTIIES.—7ide County, (C 5. Need permittat, (D 1.) 
JUSTIFIABLE HOMICIDE. — Vid. Juſtices, (M 20.) 


JUSTIFICATION. -Vide . Eon (H 8, 9.) - Pleader, (E 15. 
= 19,-G 4.—0 6.—2 L. 3. Sc.—3 M 15, S —3 0 11, 
6.) | 


K 

KEEPER, Lord keeper, wide Chancery, (B 1.) x 
KIN,—Vide Adminiſtration (H). — Baron and Feme, (B 4.—C 2.)— 
Diſcent, (C 1, Sc.) . 
RING ide Roy. - 


KINGDOM. Vid. Chancery (4 B).—Preregativ 0 34, 35.)— 

Roy, (H i, 2) 

KING's BENCH. — Vid. ein. (B = e. )—Plater, (C 3, Gs. — 

„ 1 

9 2 * 7 ) — Homage, (G 4.) - Parliament, 
D 5. | 

KNIGHT"s SERVICE. vide Chi ce. (A—H ts Oe. 

* 1, Cc.) 
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LABOURERS. Via. Chimis, (C 2, 3. J=Iaficer of Peace, (B 50» 
> Web? 
IAcHES. -V Baron and Feme (L—M) —Exfant, (D 4.) 
LANCASTER, —Vide Franchiſes, (D3.) © ; 
LANDS. —By what words they pals, wide Deviſ/e, (N 2. 3+ Far, | + 
(E 4.) — Gran, (E 1, &c.) ; I 
Concealed lands, wide Prerogative, (D 64.) i | 7 
— NY vide 3 1 g 62. ) | = 
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Treſpaſs to lands, Vide Treſpaſs, (A-2. ), 
) 


Truſt of land, wide Chancery, (4 W 1, 


 LAPSE—of a church, wide Eęliſe, (H 11, &c.) 
Of a legacy, wide Chancery, (3 Y 13, 14.) 


LARCENVY.— ide Juſtices, (O 4, 90. —1 9. 10.) 

LATIN. Vids falſe Latin. | 
 LAW.—Fize Ley. p 

LEASE.- Jide Baron and Feme, (G z.) —Copyhold, 


(B: 3 LF e hs 32. G I, e (3 O 14. )—Piiar, 
(B 1, Oe. | 
SET; — Sheriffs tourn. | wh - Rl 657 
Derived from the tourn, __ 3 6;8 
At what time it ſhall be held. 3 - .C 659 
At what place. | e - D 659 
Who ought to do ſuit there. . . 659 
Vide Copyhold, (K 13, Sc. ) | 
Inqueſt in a leet. — ET 
Preſentment in the leet. 2 0 „ 
When traverſable or not. - - G2 660 
Common fine. - | - - H 661 
The profits of the lord, . OE 661 
Inſtruments of correction. 5 - K 661 
Vide Tumbrel. OY 
The juriſdiction of the leet; "BE : — = 'L 662 
In felony. - „5 - Li. 662 
In caſes of miſdemeanor ; | OT | | 
As, eſcape, &c. - - Lz. 66: 
Perſons of bad fame. h - — -. L3 65 
Adultery. . 4 — * 4+ 063 
Breach of the peace, - — L 3. 65; 
Deceit. In weight, or meaſure; . 
. What weights ſhall be uſed 3 the realm ; . 
Troy. . L 6. 663 
2 de Juſtices of Peace, (B 9o. * 35 
. a :  Averdupois. | - — L We 664 
Via Tuftices of ** (Bgo.) 3 5 
What meaſures, wide Juſtices of Peace, (B 91, 92, 93.) 
Wine licence; vide Juſtices of Peace, (B 100.) 
Aſſiſe of wine; wide Juicar of * (B g8 25 | 
Ala panis et cervifie, LS. 604 
Vide Tuftices of Peace, (B 94. 905 | 
Deceit, in prices, . L). 66; 
Vide Tuftices . (B 89. 95. 99. ). NE 
In quality. L 10. 6; 
As to Vicbuallers, wide — of . (3 88.) | 
* In office. L II. 66 
| Common nuſance; _ ; 5 1 8 
| What ſhall be. - » Liz. 66 
1 What not. | - Liz % 
| | . Vide Action upon FY Caſe = a 2 
| Juriſdiction by ſeveral ſtatutes. | L 14. 667 
| a Jide Tuffices * Peace, (B 425 43, 44. 45 Gs 49. 84. 85 · 99 
100. | 66g 
Officers in a leet; 7 FONG OLE 1 2 | bby 
e ward. - u OE 
e | Pail 


Via Copyhold, ( 5. R 3.5 &c.) 


K 3.) Exfant, 
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Bailiff. %%% TN - Mz. Go. 
; Reeves ® _ | = - M z. 670 
W „ - - M4. 670 
Conſtable ; | e 
Chief conſtable. g — 18 — M * 670 
petit conſtable; how choſen. — „„ 
Who ſhall be a conſtable, - - Mz. 672 

He may make a Deputy, wide Aer, (D IF; IF, | 
| The duty of aconltable; 3 
To take a oath. - ME 
To keep the peace. | - Mg. 573 
To execute proceſs. Purſue a outery. 


 —Preſent affrays, &c.-—Provide watch, 


and hue and cry. - - Mio 674 
Penalty for neglec. - - Mii. 675 
Fine in a leet; - „„ 675 
When a fine may be impoſed, 3 < „ *- OS 
Proclamation upon pain. „ - N 2. 676 
For what cauſe, _- - 8 - N3. 6765 
In what manner; | | „ 
Muſt be aſſeſſed ſeverally. 4 „ 
Muſt be reaſonable N 5. 677 


How a fine ſhall be collected and anſwered to o "the king, ey in 
Prerogative, (D 51, & c. ) 


Amerciament; „„ „% Gn 
When it may be match. In a leet. . - Or. 677 
How affeered. — — . 678 
When upon a town, county, &c. - - O3. 679 


In actions; 
When a plaintiff or demandant, defendent or te- 


nant, Cc. ſhall not be amerced. 04. 680 
When a laiatiff or demandant ſhall be amerced. 05. © 681 
When a-tenant or defendant. - * O 6. . 68r 


When there ſha]! be a capiatur ; | _ 
Againſt the plaintiff, 888 907. 682 
Againſt the defendant. s : (9, ©  6in- 
When ſeveral amerciaments are allowed. „ 
Remedy for an amerciament; R | 

By diſtreſs, 5 683 
When and how it 1. be peru "mb ante, (0 2. 95 14 

By debt. 5 O 11. 684 


| LEGACY.—/ide Adminiſtration, (C 3. 5, Hure (3A 3. 
Se. —3 G 3, Cc. —3 V 1, &c. )—Probibition, (G 17.) 

LEG ATE. Jide Popery, (A 2. ) 

LEGATEE.—Vide Chancery, (3 G 3, Ce. 7. 3 V 18, 19. 8 

LEPROSY, . « +: A;: 684 
How reſtrained, - - * hy 68g. 


LETTERS=of attorney, ak aum. (C 1, Oc. 5, cee) 
Patent, wide Patent. 
To a peer, wide Chancery, (D 2.) 


LEVARI FACIAS.—Yide. County, (C 10. 1 „en. ” * 
T Procęſi, (E, 4.) —otatute· Stapli, (D z.) 

LEVEL. =Pide Sewers, 3 | 
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LEVITICAL DEGREES.—7ide Baron and Feme, (B 4. x: be 
LEVYING WAR.—Fide Juſtices, (K 4.) EY 


LEY.—What laws are allowed in England. © 00 
As to the law in writing or ſtatute law, and the laws and uſages ; 
of parliament, vide Parliament, (G i, Se.—H 1, Cc.) 
As to the canon and civil law, allowed in the ecclefiaftica] courts, 
in the admiralty, and the court of Chrvalry, vide Admiralty, 
— Canons,—Courts, (EI. &c.) 
As to the crown law, wide Juſtices, and Tuftices of Peace, — de. 
„C 
As to the prerogative law, wide Prerogative. 
As to lex forefte, wide Chaſe 
As to ley mercatoria, vide Merchant (D). 
As to the laws of Ireland, wide Ireland. 
As to the laws of Scotland, vide Scos land. 
As to-the laws of Fer/ey, Guernſey, Man, Ec. wide Navigatio 
A F 2, 3, 4. 9 
| Alto . ef the plantations, wide Navigation, ( G 1, Se.) 
As to the laws in Wales, vide Wales. 


The original and grounds of the common law. B 6586 

What realms are governed by. he laws of TI -” 00” 606 

__ Profeſſors of the law; SO Oy 

Apprentices. WIS - - Di. 657 
Serjeants of the law; | | 

Haw created. . - Dz. 687 

What privileges belong 1 to them,” + - D z. 68 


AR of law, wide Condition, (L 13.) 
Authority of law, vide Impriſonment, (H 4, Ne. 
Enacting of laws, vide Parlianemt, 2 10, Oe. —R 3, bee * 


Premgative, (D 1.) 
LEY-WAGER.—/ide W ager of Law. | 


LIBEL—what ſhall be. - - - A 689 
In defamation of the government. - ». Als 
Of a magiſtrate. - - - Az 6% 
Of a private perſon, |  - 8 - Ag. 6590 
Publication; - - - B 691 
What ſhall be. 8 — — „ 
What not. — 32. 691 
Libeller; = os =— » © | 697 
Who is not. - e - C1, 692 
If done in a courſe of juſtice. - - C2, 69: 
How puniſhed ; 8 3 
By the common law. — C3. 69 
By ſtatute; 
Who are within the Sr. V. 1. and 2 R. 2. 5. c 4. 
Vid. Scandalum Mag natum in Action upon the Caſe for De- LOND! 
2 (B 1, Sc.) Exter 
hat remedy is 5 — C5. 695 Mayo 
| | LIBERATE.—/ide Statute Stapli, (D 6. 1 | | —— 
ö LIBERTATE — Villenage, (C 4 ) | Com. 


| öheri 
| T1 Lends 
| ; a : : ; Chan 
| 5 Office 
| n | ET | : Of 


VOLUME THE FIFTH, 


[1BERTIES—the foveral ſpecies of Wen 3 „ 
How liberties may be claimed, wide Franchiſes, A 4 2.) 
As to counties palarine, Cinque Ports, and corporations, wide 
Franchiſes, (D 1, &c. E 1, Sc. F 1, Ce. 
As to liberty to have conuſance, or to hold pleas, vidi Cru, 


(P 1, Se.) | 
To have courts, vide County, (C 1, Se.) - Courti.— Hundred 
B).— Leet. a 
1 5 liberty to make juſtices, or officers, ih Fuftices. =; 
tices of Peace. — Officer. — Prerogative, (D 29. 3 5 
As to the liberty of a chaſe, fore, n nt Wt Chaſe. . 
How granted. - | | 3 a is 
How loſt, 3 „5 „„ 1 
By nonuſer ; . | 5 N 
When it ſhall be a forfeiture. | . 


How they may be deſtroyed by coming back' to the king, 
Vid. Francbiſes, (G 1, c.) | 
When forfeited by breach of a condition in law annexed, . 
vide Condition, 15 | ay )—F pt (G 3. ) 2 
When not. C2, . 2 
LICENCE, —ide Alienation, t A 1 *. . (B 3.) Chaſe, 
(H 3.)—Fine, (E 8.) — Faſtices of f (B 26. 100 E ; 
(Di, Cc.) —Treſpaſs (09s | 
LIEN, _ | — * 2 
LIFE, —Eftate for life, vide Copybold, © 10. )—Devife cats 7. 5 
Elates, (E 1, Cc.) —Officer, (B 9.) -V aß, 8 J 0 
LIIGEANCE.— Jide Allegiance. | 


LIMITATION—of actions, vide Action 1 Caſe upon Afunyfit, 
(D-H 6, 7.)=Chancery, (I 1.4 W 17.) —Prerogative, D 86.) 
e. (G 1, Cc.) 2 
Of the crown, vide Parliament, (H 18, 19.) | | 
Of eſtates and uſes. Viae Condition GS ee. ( 4 w ** 
Cc.) - U, (K 1, Cc.) 


LIS PENDENS. Vid: Abatement, (H 41, &e. ) — Chancery, (Is 1.— 
403. 4 —Maintenance, (A 5 bh | 

LIVERY MAN.—/ide Franchiſes, (F 26.) 

LIVERY OF SEISIN.—7ide Feoffment, (B 1, Cc.) 


LONDON, Its antiquity and extent. N 


Extent of its ONE TEg Wau - 
Mayor, : 


_ Aldermen, 8 | 4 Bi 5 


4 


Recorder, © * 4 
Common council. - 8 
Sheriffs. 


Londen is a county and a corporation by preſcription. 
Chamberlain. N 


Offices granted; FA 5 45 
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Porta | - 
Gar ing. . — 
Gauger. 1 „ 
Wine drawer. > . - 
Joſtices of Peace, coroner, & 1 

Office of the great beam 3 * ronage, 

Cuſtody of the gates, { 

Exemptions granted; cs 6 
To be free of toll, Ge. 2 9 
Exc ſed from juries, &c. ln 
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And from ſuits out of the city. * 

Excuſed from offices. N 
The privileges and cuſtoms of Londen ave ö b 

parliament. - 4 
Cuſtoms of London; - 4 

In actions and ſoits. > =_ - 

Vide Courts, (O 1, Dc. ; | 

In regard to apprentices. 9 8 
As to diſpoſition of their lands, &c. | 

By bargain and ſale. - en yr 

We By deviſe. 

As i the cuſtom of Lenders i in reſpe& to 5 vpn, 
and to the diftribution of a freeman's perſonal 
eſtate, vide Gardian, (G 1, 285 Seer! 

Erection of ediſices. | 's 
In regard to trace; | 
A citizen may trade where he pleaſes,” - 
Vide Trade. | 
A wife may be a ſole merchant. 3 
A foreigner cannot _y or ſell _— the city to a2 
' foreigner, — 
Right patent in London, wits Droit (D). 
Tithes in London, wide Dijmes, (M 6, 7. ) 


LORD—of a leet, wide Lett. 
Of a manor, vide Copyheld 2 (C 4.) 
Lords ſpiritual and temporal, vide Dignity — faftical Perfun, © 
(C 1,2. ae Scotland, (D e (C). 
Lord's Day, wide Temps, (B 3.) 


LOTTERY. 5 N . 1 
3 Chancery, (3 Q. 1dr. | 
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MAINPRIZE. Vid. Bail (B). 

MAINTENANCE=—what ſhall be. . - A li 
By the common law. * 2 oy l5 

3 | 
- What ſhall be. RE - A's I5 

Vids poft. (A5.—C Lad ; 7 

What ſhall not be a champerty. 2 - AK 16 
70 7 Vide paſt (As * a 0 
| What ſflall-be maintenance by ſtore, > + 1d 
Buying a title, Se. | +: Bs f 
What mall net be maintenance. . . | « Be: 1! 


Vids ante, (As) 
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Remedy for maintenance; . A "PM Q* : 18 
By the common la). 1 . 18 
By ſtatute. 8 2. 5 19 

Maintenance of infants, wie Chancery, (3 R 6) | rib 

MALICE.—Vide Aion upon the 2 6 — a Conſpiracy, 2 2 14 
tion upon the Caſe for Defamation, (G 5.) a upon Cafe fot 
Mufeajance, (A 6. )—7uftices, (M 5, &c,—S | 

MAN, (Iſle ot,)—Pide Navigation, (F 2.) 

MAND AMUS.—When it lies. — - A 19 
When it does not he. - - - B "ui 
The form of a mandamus ; = « 'Q 29 

To whom directed. _- - - Cr. 29 
Moſt be to make election. 23888 30 

Moſt ſhew the party ought to be ance: » 4 30 

| How teſted, - - C4 30 

Return of a mandamus ; - . - D 30 
By whom it ſhall be ads. | . - Dr. 30 
How made, "x „ 
What ſhall be a good one. - - Dz. 31 
What not ; 5 

If it do not ſhew the corporation had autkority * 
amove, Cc. - - 4. 34 
If it be not certain. - 8 - Dc. 35 
Remedy for a falſe or no return, „ 36 

MANDAVI BALL; VO.—Pige Retorn, (D 3.) 

ED Jide Copyhold, ( — I, whit — Di/mes, 

CA = F 

MANSLAUGHTER. Vide Juice, (M 15, Ge 

MARINE LAW. Jia Adniralſy, (E 10, Cc.) 

MARINER. Vi, Admiralt „, (E 15.) = Navigation, 

(15. Une, (N 2.) % 

MARKET, | - . - A 39 
Fair. — 5 - B 39 
Who ſhall have a market, Se. © ©. 39 

What grant ſhall be good. - 1 39 
What not. 7 ” - - C3. 39 
How avoided. - - C3, 39 

How a fair or market ſhall be held. 1 pe - D 40 

Sale in market overt. "— 8 40 

What duties are ne ; — - F 42 
Toll - FF. -£ 

Vide Toll, | | | ; | 
Toll. booth, 3 - | - | : = F 44 
n picage, Cc. 3 — 1 ©. 5.46 
Court of pyepowders. - i „ 
How the proceedings ſhall be. ; - - G2. 45 

Clerk of the market. 3 - - H 45 

Forfeiture of a fair or market. S © 40 

MARQUIS.— ide Dignity, (B 3.) tha 

MARRIAGE. - Vid, Aion upon the Caſe woes Afumpft, ( 8 8. — 
o_ - Feme, (B I, Sr. e. 425 0 I, 3 

15 1, Sc )=Dignity, (C 6.)—Gardian — —Frobi- 
bitin, (G 5 15.) 4 2 ( 1 y as 1 Marriage 
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Marriage brokage, wide hs, (3 Z 11 

Diſſolution of marriage, vide Parliament, (H 3. ) 

Divorce, wide Abatement, (H 43.)— Baron ond Fan ( 0 * Ee) 
Deer, (A 1, 2.) — Pleader, (2 Y 7 „ 

Forcible marriage, vide Juſtices, (8 

King's marriage, wide Parliament, ) 

Marriage ſettlement, wide Chancery, (3 2 1, Ce.) 


MARSHAL. - Vide Certificate (C). —Courte, (S. l, See PF - 


priſonment (C). Officer, (E 3.) 
MARSHALSEA.—Vide Courts (F). — Impriſonment (C). 
MARCHES.— Via: Wales, (A 3˙) | ; - 


MARTIAL LAW.—7i2 Parliament, (H 2 3: rene, (C1, | 


&c. Var, (B 6. ) 
MASS.—Yige Fuftices of Peace, (B 14. ) 


MASTER.—7ide Juſtices, L 1.) — Fuftices of Peace, 5 5% Sc. $3, 
Sc. 58, Sc) - London, (N 2 
Of the rolis, vide Chancery, (B 4.) 
Of Chancery, wide Chancery, (B 5.—W 1, 2 c. 
Of a ſhip, vide Merchant, (E 2, Oc.) po 


MATTERS—of laws, vide Parliament, (H 1, Ce AI-. 
Civil, wide Parliament, (Hg, c) 
Criminal, vide Parliament, (H 6, c. = Probibitien, (F 6 77 
tices.— Juſtices of Peace. 
Marine, vide Aamiralty. pos — Parliament, oe 2 5. * 
Martial, wide Parliament, (H 22, Cc.) 
Matrimonial, vide Prohibition, (G 15) 
Teſtamentary, vide Probibition, (G 16, Cc.) 


MAYHEM.—ide Battery, (BE 1, &c.)—Juftcer, (8 6.) 
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MAVYOR. ide Caurts, (O 3. K s 5 6. 7. )—Fraechiſe, 


(F 22.)—London (C). —Statule- Staple, (D 


MEASURES.— Via. Juſticet of Peace, (B 90, Se. Lat, (L 6, 
Oe.) 


MEDIETAS LINGUA.—Yide Alien, (C 8.) 
MEERS.—Fiat _— (G 5 hs 


. Prerogative, ( D 67, &c.) 


MERCHANT—who ſhall . . - 
Vide Trade, (A 1, Ge) | a 
Factor. 
Broker. | - | - 
Lex Mercatoria; | 
There ſhall be no ſorvivorſhip. - 
Contracts of merchants. - 5 
Contract by charter- V. 
How made. = . 
What the merchant ought to do; | 
Freight of the ſhip. - - 
Contract of bottomree. - 3 
What the maſter ought to do; | 
2 his ſhip. * . 
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' MERCH OI. 


Perform his voyIge. 8 n 
The contract, how diſſolved, „ 
Remedy for non- performance. - E8. 

As to contract between maſter and Owners, vide Navigation, | 
14 

wind ne is good by the law marine, vie Admiralty, 
E 10, 11 

W by policy of aſſurane. - Eg. 
What remedy upon a policy of aſſurance. E 10. 

Vide ddbion upon = C _ ou —_ | 
Payment; | | - F 

In pecuniã numerata, 5 - - Fr. 

By bill obligatory. - . - F 2 

Bill of credit. . - - F3, 

Dill of exchange; 
By whom it ſhall be made. — F 4. 
In what manner. - - - F;. 
How it ſhall be accepted. - - F6. 
How paid. - 5 * - Fx 
How proteſted | 

For non- acceptance. - - F8. 

For non-payment. * - Fg. 

How the proteſt ſnall be made. - F io. 
How a bill of exchange may be aligned, - Fu. 
Remedy upon a bill of exchange; ; | | 

Againſt the drawer, _ - F 12. 

Againſt the acceptor, ec. - -. F 13. 

How the remedy is to be purſued. F 14. 

Promiſſory note. - F 1g. 
What words make a oeomifiry note aſſignable. F 16. 


When a bill, c. ſhall be payment. - F 17. 
Feme ſole merchant, vide Baron and Feme, (A 2.—London, N 75 
Statute-merchant, wide Staluie - Staple. 


MESNE. (Writ of Wide Droit (K). : 
MESSUAGE.—FVide Grant, (E 6, ) 


METROPOLITAN. — Vide Adminiſtrator, (B 3, 4 }—drcbbig — 


Eeclſtaſtical Perſons, (C 1.) ifator, (As 5+) 
MILK. - Vide Di/mes, (H 8.) 


MILL. Vide Diſmes, (H 12.) 
Sed ad Melendinum, vide Droit (H). 


MIN ES. Vid: Waife, (H 1, 2.) 


MISADVENTURE.—/ide Action up the Ty * NUI 


(A 4 —Juſtices, (M 19.) 
MISCONTINUANCE Vid. Amendment (I). 
MISDEMEANOR. — Yide Aion upon the Caſe for Mizfeaſance. — At- 


eng, (B 15.) Courts, (P 16.)= Juſti _ ces of Peace, = 2. 62. 


101; tle, (L 2, Sc) Offer, 8 3.5— 


DD 


| MISNOMER. 


ament, 


2 * 34» 35+ 44.) —Plader, (S 46, 47: 1 a 
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. MISPRISION.— Vid: Fu/lices, (N 1, G. — Peace, (B 2.) 


MITIORI SENSU.—7ide Ai * rhe Cafe for Defamation, ( 16, 
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MONSTRAVERUNT. Vid Ancient ä (H). 


MORT D'ANCESTOR. —Yide Afi/e, (C 1, Ce.) 
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MISNOMER.— Via. nn (E 18. — 7, FI 22, - Pay 
23.)—Pleader, (3 17.) 


Of the elerk, vide Amendment, (D 1, Ce. — E 1, 2.—-F—0 1, 2. 
— 3.1 I, Cc. VI. Sc. and many other . in the ſane 
ele.) 


MISTAKE.—/ide Abatement, | G . H 25, Ee.) —Miſprifen 


&c.) 


MITTIMUS.—7ide Certiorari, ( A 2. ) 
MODUS DECIMANDI ia Dimes, E 10, Ge. q rnuuu 


(G 10, 

MOLLITER MANUS IMPOSUIT — Pater, (3M 16. : 

MONASTERY.—How diffolved. . "BY 
Vide Hoſpital. 7 

| MONEY.—The advantage of, - 
What ſhall be current money. 3 

What weight it ought to have. - 1. 
What alloy. | * 2. 
Ought to have an impreſton. ; - 3. 
And a fixt denomination or value. 4. 


The authority of-coinage belongs to the king. 
The king may make coin current. 

And change it at his pleaſure. 3 
The effect of the change. - 

| Viae Abatement, (D 8.) 
Penalty for counterfeiring money, or bringing falſe money into 
the kingdom, wide Juſtices, (K 7.) F 
Money decreed in /pecie, vide Chancery, (4W 10. 16.) 
Bringing money into court, wide Pleader, (C 10.) x 


MONK.—Yide Ecclefaftical Perſons, (B 2, &c.)—Monaftery. 
MONOPOLY. — Vid. By-Law, (B 3.—C 3.)—Trade, (D 4.) 
MONSTRANS DE DROIT.—7ide Prerogative, (D 81, 82.) 
MONSTRANS DE FAITS.—Yiae Pleader, (O 1, &c.) 
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MONTH.— Jide Ann (B). 
MONUMENT.—Viade Cemetery (C). 


MORTGAGE.—By pledge of goods. - - A 
At what time it ſhall be redeemed. B 10 
Mortgage of land; what ſhall be, and how deen. bi, wide C bas · 


cery, (4 A 1, &c. ) | 
MORTMAIN,(<ide Capacity, (B 2. 3.) 
MORTUARY.—Fide Probibition, (O 11.) 
MULIER.—Yide Bafard (F). 
MURAGE.—/ide Toll (A). | 
MURDER. — Vid: Admiralty, (E 1.)—TJaftices, (M 1, Ec! f. 
WE + INS. MUTL 
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: MUTU AL AGREEMENTS.—NE UNQUES ACCOUPLE. ; * 


MUTUAL AGREREMEN TS. —Vde Pleador, (C 53. $44 53.) 
MUTUAL REMEDIES.—Vidi Pleader, (C 56.) 5 
NAME. —ide 3 (E 18, &c.—F 17. Oc.) e 
(B 4, 5.) —Fait, (B 1.—E 3, 4.) Fine, (E 4.) —Franchi/e bs | 
1 3 (A 2.—E 1, Cc.) Parliament (A). a 
2 | 
NATIVO HABENDO.—7ide Villenage, ( C1 ) 
NATURALIZ ATION.— Jide Alien, (B 2.) e EN 
XAVIGATION.==Fide F Parliament, (H 25.) 5 | | 
e lea. a | 7 
| Vide Admiralty. | | N 
99 * 2 — I the ſea or rivers, vidi bent, (D 300 
iſchary 
-& As to the ſovereignty of the Ls vide be., (B 1.) 
* Ap arm of the ſea. - B 108 
. Acreek, - - 3 - C 108 
IE An haven. . 2 — 329 108 
101 A port, . - .- | * = E 108 
101 Iſlands. et 4 — : © oF 10 109 
102 | Iſle of Man, -' : - - F 2. | 109 
103 — | 5 8 . — * 112 
103 n/ey. | * hae * 4. 11 
103 Iſle of Wight * — 3 F 4 —_ 
The plantations ; - - - G 113 
10 Their government. 3 81. 113 
Fide Ley (c). ee MG OY 
Beacons, Ee. . 3 — H "Pp 115 
Navigation ſhall be free. | * If. a. 
As to the freedom of crade, wide Trade ( A 1. ge ) | 7 
COT dips Engliſh thips, fe, 12. vs BBS 
| net major part of the owners ollen al. . Ls ans 
Vide Merchant, . 52 6. ö 7 *. a0 ; 
Mariners, a I — I "Ea 120 


NE ADMTTTAS.— Vid Phader, (31 z-) —Nzare Incumbravit (A). 

NECESSITY Vide Chancery, (4 O 4.)—Pleader, (3 M 20, 30.) 

NE EXEAT REGNO.—Fjde Chancery (4 B).—Prerogative, (D 3. 4.) 

NEGATIVE AND AFFIRMATIVE.—Fide Pliader, (R z.) 

r Mandanur, (D 5. Flur, » 
0. 7 n 

NEGLIGENCE. Vid, Agios upon the Caſe Ho Neg gence.—Pleader, . ['s 

(2Þ 1, c,-2 Q R). Retorn, ( une, (9 1.) 

NE INJUSTE VExES. Vd Dreie (J). 


NE UNQUES Acco ri blur, (N mp” 
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NON SUM INFORMATUS.—7id« Plaue, E 42.—Y 1.) 


NON TENURE.-Vide Abatement, (F 14.) 


In DEK 10 vol. v. 


s NE UNQUES EXECUTOR. —Fide Phader, (2D 7, * Fan N 
NE UNQUES skISsB. V Pleader, (2 Y 7.) N 
NEWGATE.— Via: Impriſonment (E). : 
NEW TRIAL.— Vid Pleader, (R 17.) . | 
 NIGHT.—Vide Temps (E F). NE | : 
NIL DEBET.—7ide Pliader, (2 V 6.—2 w 13. 17. 43. 47. . 1 
NIL DETINET. — Vide Pleader, (2 W44—2 X 3.) 7 
NIL DICIT. — Vid. Pliader, (E 42.) NC 
NIL HABET IN TENEMENTIS.— Jide Pleader, (2 W 48.) | 
NOBILITY.— As to names of dignity, and bow created, wide Dig. 
nity, (A—B 1, &c.—C 1, &c.)—Preregative, (D zi.) | 
Ho the trial ſhall be, whether one be noble, vide Dignity (D). 
How a dignity ſhall be forfeited,-wiae Dignity (E). 0 
Privileges of the nobility, as to trials by peers; Te. vide Digniy, 
F 1, Ec. Parliament, (L 16, &c.) | 
* to the right, ſtile, coronation, and dignity of the kiog, vide © NO 
As «4 his prerogatives, vide Per gari ve. | | NU 
As to the queen, and the king's children, vide Roy (F 1, Web), NU 
As to the privy council, and other council of the king, and guar- | 
dian of the kingdom, vide Ry, (E oor 1, 2.) 
Precedence. th, - A 11 NU 
NONAGE.—-ide Enfant. ; x NU; 
NON N ide Aion upon the ca. upon Af int, 
NON ASSUMPSIT INFRA SEX ANNOS. 22 Action e NU? 
Caſe upon Aſſump/it, (H 6, 7.) 
'NON-CLAIM.— Yide Claim, (B 1, 2, 3. J—Fine, (K 1. 25 ans 
NON COMPOS MENTIS.— ide Capacity, (D 5. )—Chancery, NU 
G6) 8 (H 1.)—Dijcent, Oo: Ila, (D 1, C. a 
efimoigne, (A | | 
NON CONF mach Via. Juſtices of Als: (B 20.) 
NON DEMISIT.— Jide Pliader, (2 W 48.) ur 
NON EST FACTUM. - Vide Plader, (2 D 8.—2 V 71 W18) 0aT 
NON INF REGIT CON VENTIONEM.— ide Pleader, (2Vs) b 
NON OBSTANTE.= Vide Pardon (8-H ). OBL, 
NON OMrTrTAS.— Vid Retorx, (B 2, 3 8 | | OBLI 
NON RESIDENCE.—FVige Ejgliſe, N pr Lg (2 8 Ry ) * 
NONSUTTr. Via, Appeal, (G 14. ue, (A 5.)—Lhadn, B 
| (X 1, Ec. : 
. B 


NON SUMMONS.—7ide Abetemear, (H 55.—1 26.) 


| NON USER.—OBLIGATION. 


NON USER.— Vids Liberties, (C 1, 2.) | 
NORROY.—The antiquity and diverſity of heralds. 


- A 124 
'The office. 3 124 
The antiquity of arms. - „ 126 
Tbe right to them. — „ -; 5 206 


NOT GUILTY.—Yide Appeal, (G 7.)—Pleader, (2 L 2. 3.—M 11.) 
NOTARY PUBLIC. V ide Merthant, (F 8, Cc.) 


Nork.— Tue note and foot of a fine, wide Fine, (E 16,) 
Promiſſory note, vide Merchant, (F 15, &c.) | 
NOTICE. © i. ey SE ad 121 
When notice is neceſſary or not, vide By-Law, (B 5.) — Condition, 
G 9 8, N oats (I 2. )—E/gliſe, (N 11.) —Pleader, 
(C73. Sc.—2 8 7. 2 | 5 
What an be notice in equity, and of what regard it ſhall be, vide 
Chancery, (4 Cl,'Sc.—qgl1l 3, Oc. 11.) 2 
How 7 ſhall be given, and to whom, wide Pliader, (C 73, 
- "2 | 


NOVEL DISSEISIN.—7Yide Ahle, (B 1, He.) 
NULLIUS IN BONIS.—-ide Bien: (FT). 


NULLUM TEMPUS OCCURRIT REGI. — Yide Prerogative, 
 (D86.) | 


NUL TIEL PERSON, — Vide Abatement, (E 16.) | 
NUL TIEL RECORD. Vid Bail, (R 8 )—Certierari, (A 1.) = 

Pleader, (2 W 13. 38.) ka 
NUL TIEL W. LL, S. Via, Abatement, (H 18, Sc.) „ 
NUNCUPATIVE WILL. Vid. Deviſe (C). | 
NUPER OBIIT.—7ide A/i/e (E). : 
NURTURE. — Vide Guardian (D). 


NUSANCE, — Vide Action upen the Caſe for a Nuſance—Chaſe (K). 
— Juſtices of Peace, (B 24, Sc.) —Leet, (L 12, 13.) —Pleader, 
(2 N).—Præſcription, (F 2.)— Prohibition, (A 3.) 


O 


OATH.— Via. Hbjaration. — Allegiance, (B 1. Cc.) —Dignity, (F z.) 
—Engueſft (D).— Tuftices, (S 11.) - Juſtices of Peace, (B 23, 24.) 
Leet, (M 8.) — Officer, (K 7.)—Pleader, (2 8 6, )—Serement. 


OBLATIONS.— ide Di/mes, (B 1.) Probibition, (G 11.) 


OBLIGATION. — What ſhall be. — - A 127 
What ſhall be a ſufficient delivery or not, wide Fait, (A 35 4.) | 
What ſhall be part of an obligation, vide Fair, (E 2.) 
By whom, or to whom an obligation may be made, vide Capa- 
city, 5 
By what name an obligor ought to be deſcribed, wide Fairs 


1.—E | 
By a th of may be. - . Bi. 127 
What words are ſufficient ; | _ 3 | 
Tho” they are uncgrtain. » Bz _ 128 


Tho 
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Tho? falſe Latin. — | =— 5 


B 
Vide Abatement, (H 2.) 
Tho? there be a ſmall variance. | 3 
But pot inſenſible words. — 5. 
| Single bill. ; ® a — » - C . 
Bill obligatory. - 13 >: - D 
Vide Merchant, (F 2.) 
Condition. | - „ 
Vide title Condition, ( A 9.—D 1. 7, 8.) | ” 
When an obligation ſhall be joint. - . 4 
Diůèae Pleader, (2 V2.) 
When joint or ſeveral. — 8 
When ſeveral only. - «a 
Who are bound by an obligation; — - I 
An executer or adminiſtrator, . . 
A ſurvivor, - — - - Iz, 
Recognizance. K 


I 
As to a recogniſance by che . 23 H. 8. wks Statute Stph (B). 


Pleadings concerning . vide Pleader, (2 G 12. 
2 W 9. 16, Se. 46.) 


Relief in equity concerning obligations, wick Chancery, (4 Di, 


Sr.) 


OB STRUCTION.—7 ide Afion upon the Caſe for a Diftarbaxce, 
. (A 2.) Chimin, (C 5. See. — 8.) 


OBVENTIONS. - Via. Di/mes, (B 1.) - Probibition, (G 11.) 
OCCUPANT.—7ide Chancery, (I 1.)—Eftates, (F 1, 2.) 
ODIO ET ATIA.— Jide Impriſonment, (L z.) 


| OFFICE. Vid, Agios upon the Caſe for 4 Deceipt, (A 6.) Fer « 


Difturbance, (A 5.) — For Negligence, [A 2. Er (S1,2.) 
— (F zo, Sc.) —- Leet, (L II.) - Lenden, (K 1, &c. 


.)—Offcer, per totum. — Parliament, (L 29, Cc. 33. 37.) — 
Pl er, (2 P 1.2 W 25. 27.) —Prerogative, 29 67, Cc. 83, 


84. 89.)—Privilege (B). aldi F 4.— 


OFFICER—How created. - - At 
. Vide Fuftices. 5 
Without hracage, or —— we - Az, 
Grant of an office ; | - MW 
To whom it may be made. - Bt. 
To a woman. — . - B2. 
'To an infant. - 5 - B3. 
To ſeveral, th Ns _ 7 
To whom not; | | re 
To a perſon who is incompetent. - . - Bg. 
. Or has an office incom patible; 3 
What ſhall be ſuch, Sp > Bs 
For what eſtate it ſhall oh granted ; | | 
In fee. © 5 - B7. 
In tail. - On - - Bs. 
For life, - - - Bg. 
— 2 ſe bene geſſerit. e - io. 
At wi ll. | | - * — B 11. 
For years. ; * of - B 12. 
When in reverſion, - 1 - B15: 
When not. — „ 2314 
Who may aflign his office, - - C 


Deputy; — - - D wh 


y 5 i 3 
$ Who may make one, nnr 139 
Who not. - „„ „ . 140 
9 Power of a deputy. — „ Ws : BO 
0 How his act affects his . an - D4. 141 
0 How a deputy ought to act. l - D Se 141 
0 ficers of ſtate. E 141 
As to the chancellor, * of the rolls, and other officers in 
1 C bancery, wide Chancery, (B I. Os) 
As to the judges and officers 1n B. R., C. B., and Exchequer wide 
32 ; Courts, (B 4 ,—C 25 Se. —D 8, 28 ) 1 
| As to juſtices of Ante, vide Aiſe, (B 21, Cc.) 
32 As to juſtices in eyre, oyer and Zerminer, gaol-delivery, re. . 
12 Tuftices, (E 1, &c.—F—-G 1, &.—-H). | 
32 As to juſtices of peace, vide title Tuftices * Peact, 
32 As to ſheriff, wide Viſcount. „ 
33 | High treaſurer, - | - PIE _— - E 1. 141 
133 High conſtable. - | EZ. 141 
Marſhal. F — z. 142 
High ſte ward; | | 
The antiquity and authority of his office. > E 142 
Upon the trial of a peer. 3 E 5. 142 
Upon claims at a coronation. 8 E 6. 143 
High chamberlain. 8 — - Ex 143 
Secretary of ſtate. | - E8. 143 
Preſident of the council, * privy councillors, wide on” | 
Roy, (E 2, Sc.) — - E 9. 144 
Officers of the houſhold. e — 144 
Coroner. 3 — - 8 144 
Coroner in the king's houſe. - - Gn. 144 
D Coroner in a county, — 2 145 
How choſen. 3 — - 83. 145 
| Who may be choſen, 8 » G4 145 
: Juriſdition of the coroner ; 2 tk 
i To take an appeal, &c. _ 84. 146 
By an appro ver. "Ex, - G6. 146 
Abjuration, Sea | - G7. 146 
130 Vide Aljuration (0). A 
| Breach of priſon, = - G8. 146 
133 Treaſure trove, Bs PS. . 9 as G 9. 2 I47 
13 Wako oe 8 8 - G10. 147 
133 To take an india ment. . - Gu. 147 
* laqaiſition. - — „ is. 148 
16 Proceſs to coroners. = - ER 13. | 149 
15 Coroner, how puniſhed ; | | 
1 For miſdemeanor in office. - - G14. . 150 
For taking fees not due, ET, - G15. 151 
1 ExaQtion by an, officer, what ſhall be. — H 151 
5 Vide Extortion. | 5 
147 bribery, what ſhall be. | — 3 152 
1; How an office ſhall be loſt. | - K 152 
155 By ſale within the ff. 5 & 6 24.6 . 16. - Kt. 152 
jg By forfeiture, 8 3 154 
1x By miſdemeanor in his office. Bk - K3- 154 
13 By non-attendance upon the king in his wars. » 4: - 38 
130 ) acceptance of another office 9 ; | 
19 What ſhall be ſuch; - Ks. 155 
Wy By deſtruction of the thing for which the office was —_— 
ny | granted. 4 K 6. | 155 
W You. VI. Wl — a 
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By Alec of oaths and ſai icrament. | 2 e x: 7. 
' Fide Allegiance, (B 1. Ce.) 
Who ſhall take advantage of a forfeiture, 8 K JS 157 


Pile oe (K 11, Cc.) 5 
So an office may become void by pn T4 % 
Vid Patent (6G). 8 
5 the death of the king. K 10. 157 
By what 3752 advantage ſhall be Ale of c baten 8 9 


B Sire faciat. K 11. 
1 (K 2. -i, Partit, (F I, Gr.) : ; | 55 


| 
By inquiſition or office. . 15 ] 
By Information. 2 n th, 159 F 
When without office or ſeire facies Sn SS - 15 
By action. is. 160 P 
Vids more concerning Officer i in A (D 6. Lain; upon the 
Cafe for a Deceipt, (A 6.)—For Misfea/ance, (A 1. JF 5 Negli. 7 
gener, (A 2.) Cbaſe, (Q 1, Cc.) - Courts, (E 3.—P 16.) — 7 
Inpriſiament, (H 8, 9.) — Juftices. (M 12, 13.)—Juftices of Prace, p, 
- . (A4—B75. 101.) Leer, (M 1, Sc.) —Pleader, (3 M 22.) 
| —Privilege, (C 1.)—Sewers (F). — Viſcount, (E 2.) 2 
OLERON Laws of, vide Admiralty, (E 12.) PA 
OPPOSER Foreign, wide Courts, (D 15.) 
ORD ERS.— Of baſlardy, vide Baflard, (G i, Cc.) 
Of removal of a poor perſon, wide Fuſtices of Peace, (B 73. * 
Interlocutory order, vide Chancery (V). 
Decretal order, wide Chancery, (V 1, Oe. )— Sexvers, 5 1, 2. ) 
Holy orders, vide Parſon, (B 1.) 
ORD INAR' Y. — Vide Adminiſtration. n er, —BEcclefraflical 
Perſons. — Eſgliſe.—Hereſy, (B 2, 3.) —Viſtor, (A 6, 25 ” 
| . | Pe 


| ORDINATION. —PFide Parſon, (B 2. ) 
| ORIGINAL—bill, wide Chancery, (E 1, 2 —Y 6.—2.N 1. \- 


Writ, wide Aion upon the Caſe, (TC 1.) - Aclion upon the Caſe | 
Aſſumpſit, (H 1.) Action upon the Caſe for a Deceipt, Fd 
Ametſament, (Di, Sc.) — Ahe, (B 8.) —Attaint, (C 1 — 
5 1. {nat (Cc 11, &c,—3 I 2,—3 M1. 6) Preregetize, 

=, CO SE 
 ORPHAN.—Tide Guardian, (G 1, &c. Ul, (N 50 


"OTHER REMEDY.— ide Abatement, (H go.) — Abinn, (K 1, Ge. 
.—M 1, &c )— Adion upon the Caſe, (B 3. )—Atton upon the Caſ. 


upon Aſſump/tt, (C). Aion upon the Caſe for a Deceipt, (E 5.) 
OVERSEERS OF THE POOR.— Via. ä of | Prate, (B 64. 
Nig tr 

OS TER. Vid: Efates, (H 9.) 
. .OUSTER LES MAINS.—7ide Preragative, 0 90.) 


* OUTLAWRY-—Vide Urlagary. } 
OWELTY 'OF PARTITION. -V, Partencrs, (© 8) 


.OWNERS OF SHIPS: —772+ Navigation, ( 3 3 
| OXF ORD. — V. ide Univer/ity w_ ö 
f 6 
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; OVER —PARDON. - 5 663 | 


OVER ide Abatement, (I : 22.) —Pleader, (P 1„ 2.—2 V Ms 4 
OYER AND TERMINER.—Fide Teffice, (G 1, ge e 


1 


PACKAGE: Vide L (K 1, 1.) 

PAIN FORT ET DURE. ide Juſtices, (X 2. wa n 
PALATINE,—Yide Abatement, (D 2 Jo Fraxchifur, (D 1, Sc) 125 
PALL.—Vide Popery, (A 1.) A won 
PANEL.—Fide Amendment (F).—Engqueſt, ( I; Be.) 

PANNAGE or PAWNAGE.—Vide Chaſe, (O 2.)—Grant, (E 8.) 
PAPIST.—Vide Fuftices of Peace, (B 14, Ce. Dam. 5 N 
PARAPHERNALIA. — Vide Baron and Fame, (F 3.) 

PARCEL.— Vide Abatement, (H 51.)— Grant, (E 10.) 


PARCENERS.--By the common law; . - A 162 
Who are. - '- | At; 162 
What inheritance they take; and what not. - Az. 163 
[Incidents to parcenary; | | So 8 
They make but one heir. A3. 1563 
They have an entire freehold ; „ 9 Hh 
When they ſhall be joined i in a ſuit. 544. 164 
When they ſhall join in action. „„ 85 164 
In what reſpe& each parcener has a moiety, - AG. 164 
How the deſcent ſhall be to parceners. - A7, 164 
Parceners by cuſtom. | - - B 165 
Partition; = Or 2 165 
In law. 5 - C1. 165 
Partition in deed; | | 
By conſent. | - C2, 165 
When the eldeſt hall have the preference. 3. 166 
When a daughter ſhall put her part into butch: £2 | þ 
for. - C4 166 " 
The agreement may be by parel... | - C5. 167 . 
By writ of partition; | | | ” 
Between whom it lies. — e- AG 167 th 
How the partition ſhall be made. 2 168 1 
Nn out of Chancery, mw 4 Chance (4 E). 29" 1 
10 k, 
Rent for owelty of partition ; | | 2 
How granted. Po %%% LPR EEG => © 168 15 
Partition, when indefeaſible; | 
If made by writ of partition, = „ „ C0 168 
If made by commiſſion. CONST 2»: ©: - a Pi. 
If made by conſent. * ei. 169 
When it may be defeated ; | : 15 
If it be not equal. — — C12 170 
If one purparty be evicted, «+ - C13 170 
How it ſhall be defeated. - "Cid... 
The effect of a partition. 33 - C15 171 


PARCO FRACTO.—7ide Diftreſs, (D 2. = | 3 
1 . io what cabs granted, «A |, 271 
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Nor a former cuſtom. - 3 366 
Nor a former ſtatute. - R2g, 254 
Words which begin with inferior perſons, de not | 
include ſuperior. _— — R 26, 254 
Piat ante, (R 14.) : | 
9 — controlled by the common | 
R 27. 755 
The expoſition ſhall be ſuch, that the ſtatute be 
not eluded. - R 28. 255 


CO I” IETF. 


254 


254 


255 


PAROLS,—PARTICEPS CRIMINIS. 
Terms of art. — 8 LE BEEF.” 7 "TH. 
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E 1, St.- M 2.—0 2.—Q06.— 3.—2 A 3.—2 D 3, Oe. 12, 
e.—2 E 3.—2 Gi, GC —-2 L 2, 3.—2 8 11. 17.—2 Vf. C 

—2 4 13. 16, e tg X 333 4» OY - 3.—3 A8. 

3 B 18, 19.— 4—3 F 3.—3 I 7, Oc.—3 K 11, 12.— 
+L 10. &c—3M 11, &c.—;3 N ES . Ce.) - Peiar (F). 
ræregative, (D 74-)—Pra/cription (H). Qyo M. m— (1 
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Page 
te ( LI (8 3.— Surrender Mb 22 00 19. — 
N Voucher, (B 1, 2.—F 1, 2.)— 5 a9: (C 2.) 
n pleas, wide Courts, (C 1. OY (C 4+ 11, te, 
—3B2 )—2nod Permittat, (D "4 N 
conuſance of pleas, vide Courts, (P 1, .) - 
Court of pleas, vide Chancery, (4 1. FOO: ( D 4 | 
(G14) end | | 
PLEADER. —The advantage. of pleading . 285 
Appearance; 3 | | 
What ſhall be. 5 . 31 286 
; Where it ſhall be entred. : e RS „5 288 
How it ſhall be enforced. „% 288 
78 In an action againſt huſband and wiſe, | % 1429 
191 At what time the appearatice ought to be; 2 44 
$1 At the day of the return of the writ, B 5. 294 
61 When at the day by the roll. IE B 5. 296 
When a man, who appears to one proceſs, mall ab- | 
{wer to another. — - 3 * 297 
When not. Fg =: 8. 297 
When one dee dent who appears, ſhall anſwer with- „ 
ont the other. - 5 > 9. 297 
When not. ” „ — B 10. 298 
Default of appearance. >. „ 298 
Of what effect i it ſhall be. : | B 12. 299 
Count; | 
| To whom a declaration ſhall be delivered. - C1, 300 
282 At what time. — | - T C 2. 301 
203 In 3. R. - - 1 „ 3. 302 
0 In C. Z. - | - - C4. 304 
Vide ante, (C 2, 3 3) = ; 
How the declaration hall be entred. „ 306 
How it ſhall be amended. a | - C6. 307 


Vide Amendment, (L 1, 2.) 


When a declaration may be altered upon payment of the debt by. 
the defendant, wide pet (C 10.) 

When a declaration ſhail be amended upon the ſtatutes of j jeo- 
fails, wide Amendment, (L 1, 2 pon: a plea, vide * 
(E 39.)—A4mendment (M). 


"Th __ a count or declaration, 6 © 0 „ 09 
n : 
Muſt be in cu/tod, Mar. Mar. . - C8, 309 
| Addition not neceſſary, nor recital of a plaint. Q. 311 
. 2 money may be 0 5 into court. - C10. 311 
A 
Mult be upon an original, _—_:- --# 0s 0g 
How the original ſhall be recited. * - O12. 31 
Muſt be conformable to the original. „ $07 
When a variance ſhall be aided. Iv, - C14. 318 
What variance is not fatal. | 
Special count upon a general Writ. - C1 C18. 318 
Pledges upon a declaration. 319 
1 pledges ſhall be found in EO EE Ex wide foft. ( 3 I 5 25 | 
The nature pledges, vide Bail (A- C). 
Count or dec ration wuſt bave wy. | - C17: 320 
Certainty ( Cis. 321 


What, iſnomer of the 2 or defendant, vide 


When 
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hen the. omiſſion or miſtake of the name of a viti i 
Var count or not, wide Aion on the En (H 120 u. 58 


Certainty of time. . | - Cig + 
Certainty of place. - 27 Ts _- C2, 6 
Vide ante, (C 19.) i 
In er _— an action ſhall be alleged, vide Aion, (Ni, 
2, 3. 

From what place a j jury ſhall come, wide 2 (H 1, 2. 
Certainty of the thing demanded. - - Cz 336 
Certainty in other circumſtances. = 2822. zu 

Declaration muſt be ſerfible. - „ 315 
Bunt certainty to a general intent 1s ſufficĩient. 2 zu 


What certainty is required in a bar, vide pot. (E 8. 6, BY ) 
And the words ſhall have a reaſonable intendment. - c 25. 3 
* eneral words are fulficient, where the certainty lies with. © 


e defendant's notice. - C26. 430 
Where they are aſcertained by other circumſtances. - C27. 355 
And ſurploſege does an. Fl - C28, yy 

Vide poſt. (E 12.) - | 


Except where it defeats the m — O29. 33 
So, leſs certainty is wanting for a collateral matter. 
And little certainty is wanting for inducement, - C31 x" 
Vide poft. (C 43.—E 10. 18.) 
So, if he be certain in part, and uncertain for other 
part, judgment ſhall be for the 1 as to — ; 


, 
— 
8 

- 
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— 

— 2 


certain part. 8 32. 35 
Declaration muſt not be double. 3 333 
When ſeveral matters may be contained in the ſame edn 
5 tion or not, wide in Abatement, (G 4.) 
| Declaration ought to ſhew a title. - 5 3& 9 
And how ſeiſed, tc. 5 3 c 35. 34 
Vide poft. (C 43-—E 22.) wy I 
1 M iuſt ſhew ſufficient eſtate 1 in him 3 whom he derives 
4 J © RES . - C36. 5 
| Moſt plead a collyeyance.ns i it operates. | -= C379. 1 
nn How a bargain and ſale ſhall be pleaded, wide Bargain and Sal, 
= (B 12.) How a deviſe, vide Deviſe (P).— How a common re- 
5 | - covery, vide po. (3 A8.) 
| If he claims * cuſtom or . muſt preſcribe, 
; , Ge. 838. 1 
When poſſeſſion i js ſallcieve. - - - C39 WS 
When a title ſhall be ſhewn in the replication - C4qo. 1 
When in bar. - — C4i- 3þ 
' Vide poſt. (E 21, 22.) CM 7 
But a title in the defendant is ſufficient to be ö 
generally. - C4 1 
So if it be alleged by way of inducement. : 2 Eqs NB 
When a declaration ſhall ſhew a breach. - - C44 3y 
| How a breach ſhall be aſſigned ; Vos 
| In the words of the covenant. - C 4 1 
According to the intent of the covenant, Se. C46. W 
| * When it is not well aſſigned; We 
it If it does not comprehend the effect of the covenant. C 47. 4 
j If it be not certain. C 48. # 
| If itdors not ſhew an interruption by ütle. 09. 4 


1 Vide pop. (E 25, 26.) . 
| Averment in à declaration; ; 
When neceſſar x. 


— 


, * C O. 
The | TI 


if 
«| 
i 

' 

| 

i} 

': 


: (PLEADERS #3 f 


15 | Performance, when it ſhall be averredy. 
Condition precedent. | 
The cauſe or conſideration of the duty demiind&d. - - 


be done for ſuch -confideration is by agreement 
to be done at a day ſubſequent to = perform- 


Where performance need not be averred ; 
Where there are mutual agreements. 3 
Tho' one thing is to be done in conſideration of 


pretedent. '>- 2 N . 
Where there are mutual remedies. | 
Matter ex foff facto, which defeats an a eſtate or int 


reſt. 
* how alleged ; 


Vide Condition, (G 12.) | 

Exact performance. 4 5 - 

Vide Condition, (G 11.) 

Muſt ſhew to the court that it is well performed. - 

But it is ſufficient to ſhew a ware in r 

terms. 

| When the conſideration of a patent ſhall be averred ; 

When it is executory. - PEE 

Or the ſurmiſe of the * 1 

When not. . 

How it ſhall be allege. 

When the continuance of an eſtate ſhall be averred. 

Vide poſt. (E 19, 20, 21, 22, 23, oy . 5 

How it ſhall be averred. > 
Fide poſt. (C 77.) | 65 

When it ſhall not be averred. „ 

Averment of a requeſt. | 

When there ſhall be a ſpecial requeſt. 

When a general requeſt is ſufficient. 

How requeſt ſhall be made. . 

Vide G AT: 1.) 


F ® 


Averment of notice; 


Vide Condition, (L 8. 9.) | 
How it ſhall be alleged; 3 
When not neceſſary, * | — 
File Condition, (L 1 h 
When a fa& ſhall be 8 ; 
To aſcertain the caſe to be (thin a ſtatute, 
By what words an averment ſhall be, - 
When an averment is not neceſſary; ; 
Of matter apparent to the court. 


the court does not avail. - — 


. 


Tho there are mutual agreements, if the thing to 


ance of the conſideration. PLS. 


another, if it be agreed to be done at a day 


According to the intent, x ws ot 


How alleged. * ; — 


When neceſſary. | - — 


1 * 1 2„* 


An averment of that which appears otherwiſe to | 


Matter ex abnudanti. * © 
_ Moe which comes progeely ſrom the other 
: * © 
nn, . - ” 
An-immaterial 495 5 5 
Concluſion of ens. „ — 
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When a . ſhall be aided "Wa 


By the bar, * 2 
„Lia bpef. (E 37.) e eee 

1 By the writ. " oh RE - Ph. 

By verdict. „ „ gent 9 05 


Vide peft. (E 38.) 


When! a defect in a declaration Hall de amended, 67% 
Amendment, (L. „ 2 )—How-ic * * amended, vide © 


How performance or other acts are to be averred, wide ante, 


(C51, Ce.) 


In anſwer to ſpecial matter, - E 16. 
Act by ſpecial authority. '- E 17. 
When a record, &c. ſhall be jnectally alleged, Eis. 
When eſtates ſhall be n alleged. | E 19. 
Wben not. — E 20o, 
It ſhall ſhew by what A E 21. 
Via. ante, ( 34s Sc. ) : DA © | 
In what right ſeiled. - - E 23. 
VNVidt ante, (C 35.) CCC 
And ſhall not Aras by gue glatte. E23. 
Piat peſt. (O 1, c.) | 
When he may plead by gue &/ate. | E 24. 
When be ſhall plead to Ccorenakts ſpecially. - Ex. 


When generally. 
Vide _poft, (z V 13: on 


82 ante, (C 6) 
Imparlance; $ 
What it is 83 - - Dt. 
When it ſhall be given. 2, . D F 
When not. | * | | 
When plea may be after impatlavce or not, wide laune, 
0 19, 20.) | | Kk 
4. to pleas in abatemen wy vide eee ger totum, 
As to pleas to a bill in equity, wide e (1 1. 2 
Muſt $a 8 5 declaration. - 1. 
Vide poſt. Q 3.—W 2.) 
And muſt not be ie e + © 
Vide ante, (C 33.)—Poft. (F es 15 
M uſt not be argumentative. . 
Nor woos of from the place in the 855 without ne- 2 
fy... - — — — / 
Moſt be certain. | - E — 
And ſhall be moſt ſtrong agaioft the dane, Es. 
But certainty to a common intent is ſufficient. - Eq 
Vide ante, (C 24. | 
So leſs certainty where the matter may be aſcertained 
| by evidence. - E8. 
And neceſlary circomſtances ſhall be intended... - Eg. 
And leſs certainty is neceſſary for an . E io. 
Piat ante, (C 31. 43. .)— Poſt. (6 18 95 
Or for a negative maiter. Ei. 
And ſurpluſage does not prejudice. = - 512. 
Nit ante, (C 28.) DT 
| When the general iſſue ſhall be pleaded, E 13. 
Plea amounting to the general iſſue is bd. E14. 
When a plea ſhall be ſpecial ; . | 
If it be by way of excuſe or juſtification. E 15. 
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| ET Page 
Tbe form of a plea i in bar; . — „„ 
How it ſhall conclude ; | 5-52 Kc 6.07 OK | 
To the action. . E28. 400 
To the record. „ E 29. 400 
Special . 5 pg | r \ 
Et fic. - nts .- E 30. 401 
ue oft eadem. - 0 | - E 31. 401 
When it ſhall conclude to the country. - E 32. 403 
When it ſhal! be averred. _. ww. - E33. 404 
Mut be triable. - - E 34 406 
Form of pleading ; | 8 | 3 ' 
When ſeveral defendants, &c. e 6-6 $65 
Plea bad in part is bad for the whole. ' - E 36. 407 
Vide pot. (F 25 e 
When it ſhall 4. aided ; 
By the replication. — . - E537. 408 
Vide ante, (C 85.) | | | 
By verdict. - VB - dog E 38. 408 
e e (C 97. | | | 
By the ſtatute of jeofails. E 2. 409 
What ſhall be a miſpriſion or adele i in EL wide in Amend- 
ment, (T 1, Cc. -W.) | 1 G 
To whom a plea ſhall be delivered. PP 
At what time. 8 - BE 41. 410 
Jodgment for default of 2 a - E 42. 413 
Replication; 
To whom it ſhall be delivered. - - Fi. 419 
In what manner, | — - F 2 420 
At what time. - 8 1 - F 3» . | 420 
The form of a replication. - —_— - F4 420 
How it ſhall conclude, ' + , - 3 421 
Muſt be conformable to the count. — „ 422 
Departure, what ſhall be; re 
If the replication, Cc. "does not maintain the decla- | 
ration, &c. - - + 3 4; a 
If it majntains a common law claim by a ſtatute. FES. 425 
Or cuſtom, - - E ' . 485 
Or by matter tantamount. a F 10. 420 
What ſhall not be a departure. - Fit, 426 
When the replication ſhall aſcertain the count. - Fit: 4238 
When it ſhall make a title. 3 - FP Iz. 428 
When it ſhall afſign a breach. . - F 14. 429 
When not. 8 ET - Fig. 430 
Moſt not be double. - 3 - F 18 431 
Vide ante, (Cc 33.—E 2. ) 
Moſt be certain; ; 
But certainty to a common intent is ſufficient, - F 17. 431 
| Vide ante, (C 24.—E 7.) | 
De Jon tort demęſue, — — it ſhall be replied generally „ | 
Il the plea goes merely in excuſe. F 18 432. 
Or juſtifies by matter of fact. ” Fig. 432 
hen it is not a good replication generally ; | 
If matter of record be mixed with the fact. - F zo 433 
If the defendant claims an intereſt in or out of the | 
land, ; PA's 21. 433 
If the defendant all by authority from the plain- | 
tiff himſelf. | 4 F 22. 434 
r by authority of law. "pan. F 23. 434 
vol. Vl. | How 


* : > . * 


1 Ex 10 vol. V. 
How it ſhall be pleaded, - Fa, 
Replication bad in — is bad for the hole. . 
Traverſe 3 LN | 
By what words it ſhall be. - - G1, 
When neceſſary; ; = * G62. 
When not neceſſary; HE > 
If the party confeſs and avoid. - - Oy. 
If he juſtify the whole action. — - G4 
If it de a matter of law. 1 88 88. 
Or a matter of record. „ - G I 
Or not triable. . | — * G 7. 
Or nor expreſsly FI | - - G8. 
Vide poſt. (G 13.) 
Or if there be a good iſſue before, _ | - Gg. 
Of what thing a traverſe ſhall be; | 
_ Of the moſt material thing. - G 10. 
What thing is traverſable. - Gn 
But traverſe of an immaterial thing is bad. - G12 
Or of a ſuppoſal. - e - G1z. 
Or inducement. - G14 
Ox a traverſe more large chan neceſſary. - G1 
Or more narrow. — - G16. 
Traverſe upon a traverſe; | 5 
Shall not be allowed when the firſt craverſe is ma- 
terial. - — 615. 
But traverſe after a traverſe is allowed. - G18. 
So, traverſe upon a traverſe, when the feſt is im- 
material. - - - G 19. 
| | Inducement to a traverſe. _ 1 8 55 - 20. 
When an inducement is not neceſſary. - G2 
When the defect * a traverſe hell be aided. » G22. 
Rejoinder. - H 
Surrejoinder, - = * 3 
| Rebutter. 0 — — K : 
Surrebutter. . . ö — - L 
When judgment mall be; ay 


IS a bad count, 
When for default, wide pot. (Y 1. 'Þ | 
When upon nil dicit, vide ante, 625 42.) 
Or upon confeſſion, vide 28 ( 


Upon a bad plea. - Mz. 
Upon a bad replication. - M3. 
At what time Judgment ſhall be wt - M4 
Proteſtation. — - N 
Shbewing of deeds ; | 
When i it ſhall be. | W | 3 — O I, 
How pleaded, 5 0a OE - Oz 
What deed. - . 98s. 
Where one is privy, — - 04. 
Or claims only part of the eſtate. - 0 5 
Or Juſtifies under a party or privy, 06. 
Tho? nothing is conveyed * deed if a deed was 
neceſſary. - . - O7 
When it is not neceſſary; | 
If he be a ſtranger. Os. 
Except where the deed belongs to him. - Os 
If the eſtate be executed. bee - 8 +4 


Except where he is party or privy. 


If the ſhew1 
Or be impo 
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wIgg be higdred by. the other party. 
If the deed was. nat neceſſary or conveyed nothing. 0 14. 


» 


12. 
1 Zo 


Or be alleged in the indygowent to the 1 at 
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bar. — 8 15. 
If the deed be 200 mentioned to o entitle him. O16. 
When the pot ſhewing is aided. . - „ D bt» 
Oyer ; . 
| 'of deeds., - 1 - P1. 
Of writ and record. - - Pa. 
Demurrer.; : 85 | 
| Whatitis. 8 Qi. 
How it ſhall be delivered, &c. ROO - Q2. 
Form of a_demurrer, — - - Q3 
General demurrer. - Q4 
Confeſſes all the facts well pleaded. - Qs. 
But a demurrer is not a confeſſion ; | 
If the plea, Ic. be bad. - - Qs. 
What matters are aided by a general demurrer - Q7. 
| Special demurrer; "po 
Founded upon ſpecial matter.. - Qs. 
Which ſhews a ſpecial cauſe. - .- ,Q9. 
Demurrer upon evidence. - Qio. 
Iſſue; 3 5 - - R 
General, - Rn, 
When plea muſt conclude i in iſſue to the country, vide ante, 
(E 32.) 

When the d iſſue ſhall be pleaded, vide ane, * 13.) 
Special. - 2. 
Muſt be upon an afficmative and negative, - R3. 
Muſt he upon a ſingle point. - - R4. 

Not upon a negative pregnant; 3 | 
W.hat ſhall be called ſo. — - Rs. 
What not. we - R6. 
Jet it may be upon a avjun8ive, — R. 
| Muſtbe upon a point material, OD Rg. 
And the whole ſhall be put in iſſue. -. - Rg. 
Upon a triable point. - R 10. 
The form of joining iſſue, and when and how as te 4s 
ſue ſhall be entred, (fc. for trial, - Ru 
When misjoining an iſſue ſhall be aided ; 3 
By the f. 32 H. 8 30. A - Riz. 
By verdict. . R 13. 
When. an iſſue ſhall be tried. 1 8 R 14. 
When it may be waived, - - R | 8. 
When the trial deferred. — — - Rib. 
Whea there ſhall be a new trial. * Ri. 
When there ſhall be a repleader. - - Rs. 
erdict; 
Genetal. . 5 
Special. - 0 8 2. 
Privy. . 83. 
What thipgs & verdid may find; | 
latter of record. 58 84. 
An ep pol. . 8 85. 
A matter which bars or avoids an eſtate. 86. 
he 3 Jury may find a ſpecial matter, when they can- 
not give a general verdi upon it. - . 
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or give 2 — verdie, when the ſpecial does 


not warrant it. 

May find a matter in another place or county 3 
When the place is only for a venue. 

When a local thing is material "gon the general 


iſſue. 3 

When a bar in a foreign n is pleaded. — 
At another time. 5 
When it ſhall not find a thing i in another proces ; 

In criminal caſes. - 

When the place is parcel of the ive, - 

When the place is material. - = 
So the jury cannot find e | 

A thing contrary to the record. = 1 

Contrary to the matter agreed by the parties - 

Out of the iſſue. - - - 


And a veidict ſhall be void; 


If it finds only part of the „ 
If it be imperſect. 


When the im perfection wall be aided by [us Pets wide © 
525 8319 ) —When or ſpecial conclufion, wide feſt. 


35») 
Tf it be uncertain. . . 3 
If it be only argumentative. FE - 
If it be repugnant. 3 - . 
If it be variant from the declaration. S g 


Or gives damages for a thing not incurred. 
But a verdict is ſufficient; 
If it finds the fubſtance of the iſſue. : - 


Or omits a thing not material. — 
Surpluſage does not avoid it. - 
Except where it tends to the prejudice of the pity, 
Nor a ſmall variation, 4 6 


ide ante, (S 24.) 
And it is ſufficient if it may be ſopplied by . 


And ſhall have a reaſonable intendment e 
And a reaſonable conſtruction. * — 
When ari intendment does not aid. - - 


| When verdict aided by a ſpecial concluſion ; 


For the court doubts of nothing apt that woe 


is referred to the court. 
And therefore à ſpecial concluſion waives the ſpe- 


cial matter. — 


So a ſpecial concluſion aide, IO deſects. 5 


But a conclufion does not aid; | 

If it be contrary to the premiſes. | -» 
Or if the ſpecial matter be out of the iſſue, 
Or contrary to the general verdict. - 
A verdict needs not preciſe certainty. * = 
Nor certainty in a thing not material. | 
So a verdict is aided by a finding to ul of the ns 


ation. 
By amendment. 


When a verdict ſhall be ———; vide 1 (P 9. 


When a verdict ſhall be avoided; | 
By miſdemeanor of the jury and parties. 
When not — - 


8 21. 
S 22, 
8 23. 


8 24. 


8 25. 
8 26. 


827. 


8 28. 


I 


en 


By arreſt of hee 
By an inconſiſtent verdict upon dl iſſue. 


Poſtea. - 
Continuance of ſait or proceſs ; ; 2 
When neceſſary... - -. 
When not. — - 
How it ſhall be corel. - 
At what time. - „ 
By what words. — =, 
Diſcontinuance; 5 
What ſhall be. * - 
To part. FV 
To one perſon. | 5 
The effect of a diſcontin nance.” - 
When it ſhall be by leave of the court. 
When it ſhall be aided. — 
Nonſuit; | ; : 
What ſhall be. - 3 
Retraxit, what ſhall be. „„ 
Who may be nonſuited. . 
When a nonſuit is peremptory. 
When a nonſoit of one of the plaintiffs ſhall be 
nonſuit of the other. | - 
Judgment ; 
When it ſhall be upon default. Om 
When upon confeſſion, - 
When upon the declaration, plea, De. 


When there ſhall be judgment on the declaration, plea, or re- 


plication, vide ante, (M i, 2, 3. ) 
Writ of inquiry; 
When neceſſary. 
"D. error in a judgment ſhall 


ante, (8 48.) 

How it ſhall be executed. . 
What proof neceſſary. — 
Before whom it ſhall be executed. 

When it may be quaſhed. — 

When there ſhall be judgment upon it. 

Proceeding and pleading in particular actions; 


- 


943 4444 360 
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be amended, wide 


"1" 


* 
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mn 
2 4. 


2Z 5. 
Z 6. 
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Amendment i 


When a motion ſhall be allowed in arreſt of judgment, vide 


? 


544 
546 
$47 
$47 


_ $49 


Pleading in an action by or againſt an attorney, wide dtorny, 


(B 21, 22.) 


By or againſt an adminiſtrator, wide pe. (2 D 10, c.) 


Ia actions by and againſt huſband and wife; 

In an action by huſband and wife. „ 
In an action againſt huſband and wiſe. - 
When buſband and wife ſhould join in an action by 
or againſt them, or when one ſhall ſue or be ſued 

alone, vide Baron and Feme ( * W X). Plea, 

Ge. 

In adtions by and againſt a corporation. 
3 an action by a corporation. - 


243. 


la an action a hw a corporation, — Ear 


In actions by an againſt an infant ; 


bn — 1 an infant; 

oft ſue by guardian or prochein am. 
la an adion guns an infant; 18 8 | 

| "Uu3 


2At. 


2 A2. 


2 Bt. 

2B 2. 
* 
. 


2 C1. 


667 © 


INDEX re vol. v. 5 


In an action by an executor. 2D 1. 558 
What on he ſhall have or bil” "oth pF > 0 5 
13. 
In an action againſt an executor, F 2 D 2. 
What actions lie againſt him, vide Adminifrato, (B 14, rs. j 
Pleas to an action by an executor, . 560 
To an action againſt an executor; 
In abatement ; | | 
dwiniftrator not executor, - . 
Adminiſtration to a ſtranger, and not to him. 2 Ds. 561 
Another executor not named. — - 2D 8. - qt 
In bar; ; RD 1 5 ö 
Ne ungques executor. - 225. 561 
Non e factum; non afſumpfit. - - 2Ds8. 562 
Plene Adminiftravit. - - 2Dg. 562 
In an action by an adminifirator. _ += 2D 10. 68 
In an ation againſt an adminiſtrator. - 2Dit. 30 
Pleas by an adminiſtrator ; | 7 - 
In abatement. - „„ 90 
CC — „ 41 
Pleas to an action by an adminiſtrator. — 20D 14. 571 
Judgment againſt an executor or adminifirator ; e 
When de bonis propriis. 2D 15. 571 


What ſhall be a devaftavit, and how found, vide Admini- 
 firation, (I 1, 2. A 


en not. - - 2Di6. 573 
In actions by and againſt an | heir ; 

In an adtion by an heir. — „„ 
Ia an adlion againſt an heir, ns - 2E2. 575 
Pleas by an heir. - e 

Vide Aer. (AB). 5 N 
Replication. - - - 2E4 576 
JuCgment againſt an heir. — - 28 5 577 
xecution. 2 E 6. 8 


57 
What lands are aſſets i in the hands of the keir, vide Aſets 


In 2Qions . and againſt an aſſignee ; Be ü 
In an action by an affignee. - '- 2Fi. 579 


In an action againſt an aſſignee. 22 K 570 
As = proceedings and pleading in account, wide Accouttt, (E 1, 
c.) , 

Pleading in afſump/it ; ; what * bod; , | 
Non aſſumpſit, &C. 8 8 ++ G 1. $79 
Tender, L = | - s i G 2. 580 
Within age. 263. 56 


When and how it mull be pleaded, and replications thereto, 
vide poſt. (2 W 22. )—nte, (2C2.) 

Outlawry. _ 264 

_ it ſhall be pleaded in abatement, vide Ae 

2. 

Ude in *. vide poſt. (2 W 24 5 
Foreign atiachment. TY 

When and how it api be pleaded, vide Anachnen 1 „ 
Compoſition. ; = 
Statute againſt uſury. 's OF. 3 

What ſhall be uſury or not, wide Uſury (A—B). | How 


: Volt defend by guardien.. 1 ot De Se” 267 Taz | 
In 2Qtions by and againſt an executor or adminiſtrator; | 


581 


6 A 


- . | | Page 
How it ſhall be pleaded, vide 501. 6 Wal .-: 
Statute againſt gaming». 2 G 8. 382 
What play 1 is illegal on the flutute, vide Fafices 
Peace, 
a? it ſhall be pleaded, wide be. ( W 26. 0 
® 2 6 9. F 182 | ” 


Accord or arbitrament. 

What accord ſhall be good, 3 1 (B). 

What arbitrament, wide Arbitrament, (E 1, &c. 

Hcw an accord ſhall be pleaded, vide Accord (A 1:—C). 

How an arbicramest Gall de . vide Accord, (D 1, 2 4 
payment. 2G 10. If | 
Infimul com utaverunt. 3 | 2 G 11. 583 

Bond for the money. ” 26812. 583 
Diſcharge from the promiſe. | - 2G 13. 583 
When a promiſe may be diſcharged « or not, wide Adis on the 


Caſe upon en, (G). 
Releaſe. - 28614. oh I 
Performance. - 2G1i7 x83 : 
Diſcharge upon ſtatute for inſolvent debtors; ; - » 

Statutes of ſer-off. - co. SI Bl 
- 2H 587 


Pleading in an action for a deceipt. 
| 45 to the original and declaration therein, vidi Ackion upon 
the Caſe for De, (F i, Oc.) | 
Pleading in trover. - » 21 53> 
As to a declaration in trover, wide Action upon the Cat” 
upon Trover, (G 1, &c.) . 


Pleadipg in conſpiracy. | 
| As to the original and declaration therein, vide Action upon 


the Caſe for Conſpiracy, (C 1, fc.) 
Pleading in an action for detamation ; | 
Declaration, - 2L1. 588 
As to a declaration in — magnatum, vide actios on the 
| Caſe for Defamation, (B z.) 
For ſlander of title, wide Action 0 on the Ca/ for Difuma» | 
tion, (C 1, &c.) 
| For flander againſt a common perſon, wide Aion upon the 
Caſe for e (G 1, &: * 


Plea 3 | | 
Not guilty, * _ - 2L 2. 388 
In juſtification ; 5 | Ce 
When allowed. - - - 2L3 588 
Replication to it, . - 2L4% 589 
How juſtification ſhall be pleaded. | - 2Ls. 589 
What ſhall be a good, juſtification - 2L6. 589 
What not. - 2L7. 590 
Pleading in an action for a diſturbance. - 2M 90 
As to the declaration and pleas in an action on the caſe for - 
TING vide Action on the Caſe i @ Diflurbance, | 
J 
| Pleadig i in an action for a nuſance. „ 590 
A to the declaration therein and pleas thereto, vide Alion on the 
Caſe for a Nuance, (E 1, 2.) 


e = 


Pleading i i an action for a misfeaſance, „ 590 
Pleading in an 'aQion for negligence 5 85 353 
7 — his office, &. = - 2P1 891 11 
lo Keepiog a dog, Se. | . | * 3 P 2· ; £592 — 
 Vu4 "7" | 


\ 


* * - - ” 
þ . "Wwe $45 by | 3 ; 
85 * — — 1 2 of 5. 


= 


. 1 


hn, a e v. 


In keeping fireQ. 5 -*2P n | 
rage Token in an action againſt a common inn - 5 392 l 
keeper. 20 | 
As to the declaration therein,. wide Aion «pon the Cafe far Neg. 59 
ligence, (B 1.) 
Pleading in an action again a common carrier. 2R _ 
As to the declaration in ſuch action and pleas thereto, wid: Adin 55 
on the Caſe for Negligence, (C 2, 3.) 
Proceeding in actions upon ſeveral ſtatutes =—< 28 59 
When an action lies upon a ſtatute or not, vide Aa, upon Sta. fl 
Hos (A 1—B). 
How it ſhall be ſued by gui tam, &c. or the party grieved, vid: 
Adios upon Statute (E F). 2 
When the ſtatute ſhall be recited or not, and how, vide 4a | 
ion Statute (G HI). 
Upon the ſtatute of . 13 Ed. 1. of bus and | 
cry. 8 281. gg 7 
„ Hundred, C I, &&c. ) | 
© © Declaration muſt be againſt the inhabitants IH 
'the hundred generally. 9 2 - 282% coy 
Reciting the ſtatute. _. 283. 59 
Muſt ſhe the time of the robbery. - 284. 59 
And that it was within the hundred, Ce. 2285. 590 
Muſt allege oath before a Juſtice of 722885 286. 594 
And notice. e 
. And property of the goods. mo - 288. 695 
— . And particulars of them. - - 289. 595 
Muſt conclude contra forma ffatuti. 28 10, 59; 
Vide Indiament, * 5 6.) N 
Plea. 3 2811. 695 
Venire facias. — „ 28 12. 59; 
Judgment. 11 2813. 595 
: | As to Judginent 7 the hundred, vide e (C; 5. 0 
| Upon the f. 2 (or 2 & 3) A4. G. 13. for tches 3 
By whom it lies; BY 14. 56 
Againſt whom — . 28 15. 590 
Declaration. — V + 380. P 
Fad: - 2$1% 655 
Upon the ff. 1 R. z. 3. for ſeizare of a felow s goods | 
before con viction. 28 18. 5 
Upon the „. 1 & 2 Ph. & M. 12. for bs for _ 
a diſtreſs three miles, c. | 28 19. 55 
Upon the /. 8 H. 6. 9. for a forcible entry. 28 20. 59 
Upon the H. 23 H. 6. 8. for being under- herif 10 | | 
years together, , fon; 22821. 59 
Upon the , 21 H. 8. 13. a ef es rſon ; | 
Por 6 a farm, 1 N F 28 2. 59 
For non- reſidence. | 28 23. 59 


Upon the ,. 33 H. 8. g. for * . games, - 28 24. 59 
Upon the f. 13 K. 2. and 2 H. 12 11. for _ in the „ 


2 matter not ſuper altum mare. „ „ 6. 1 

Upon the ,. 5 EI. 14. for forgery. 7 5 rr 

Upon the „. 8 El. 2. for ſuing in the name of e, without his 
conſent, 28 27. r= 


' Upongthe ,. 25 Car. 2. 2. for not takin the teſt, - 25828. 
Upon the ff. 2 77 & M. 8 for re/cous of a diſtreſs. - 28 29. 
3 Upon the f. 4 8 5 V. & M. 8. for . ä FR 
. f 28 3” eadiv 


PLEADER. 


| io account. | 8 Ar pos 
rann declaration, pless, and other proceedings i in ac- 
count, vide Accompr, (E 1, Sc.) 
As to the writ, declaration, pleas, eee e. in anovity, 
wide Annuity (DEF GH). 
As to the writ, count, pleas, and other proceedings in appeal, 
vide Appeal, (G 1, &c.) | 
As to the plain and other proceedings i in aſſiſe, wide 52 
; BS. | 
| As to l pleadings i 10 attaint, vid Artaine, (C1, E 
As to the proceedings in audita © ans, vide audi querels, 


E 1, Sc.) 
leading in covenant; | , 
Proceſs. 5 „ 
Declaration. — . . 8 
„Demurrer to the declaration. 23. 605 


Plen | | 
When it ſhall be after OJEere | - * - 2 V 4+ | 606 
What pleas are bad; e 
Non infregit conventionem. ET aa 606 
Non debet, &c, - | — =_ 2 U 65. 606 
What good; ; N | | 

Non eff atJum. 3 | ® | 2 2 v 7. 607 ; 
Accord. | - - 7 „ IV 8. 607 
Arbitrament. 2 vo 60 


How an arbitrament ſhall be pleaded, ud Antord, 65 1.) 
Outlawry. - - 2Vio 607 
Releaſe. e - | - 2Vii. 607 
Defeaſance. 2 * | - "WP 2 V 12. 608 
Covenants performed. - - 2V 13. 608 


Vide poſt. (2 W 33.) 


Pleas to a breach for non-payment of rent. 2 Vi4 610 


For not making aſſurance. 3 - 2 V 15. 611 
For not repairiayt. e ĩð⁰ - © + '- '3V- 16, 611 
| Judgment. 1 - - - "SV 39s ; -- OS 
Execution, _— 7 * — 2 V 18. 613 
Pleading in debt; | 8 . | | 
Where it ſhall be brought. 2 WI:. 614 # 
What proceſs; | | | | 
Summons. - — - 2W 2. 614 
Capias. EIN EE BETTE: © > 615 
. Exi gent. hes 5 "I / 2 W 4+ | 615 . 
Outlawry upon it. | - S. 6165 
Capias utlagatum. - | 2 W 6. 617 
Declaration in debt; 1 
Muſt ſhew the certainty of 2 debe 3 
manded. - 2 W 7. 618 
When in the deber or difinr. 51212288. 620 
Declaration upon a bond, Ce. 2 W 9. 620 
Upon a ſtatute, recognizance, e. - 2Wio 621 , 
When it lies, wide Dert, (A 3 ) 5 5 
Upon a contract. | * , „„ 
7 When 5 vide Dett, (A 8. L - PN 
. Vpon @ judgment. . | 9 2. | 
* f 8 as pr * | 622 
*_ ag record, nil debet, ze. - 2 W113, 622 
ide poſt, (2 W 36, Ge. | 5 
Upon ca.” - a - - 2W 14. 623 


Jene | 


Demurrer. 
Upon a contract; 

Vi debet. 

Nil detinet. 

Wager of law. 


INDEX. To vor. V. 


An obligation for the ſame debt. 


U a demiſe; 
I debet. ; 
Nil habet in — or ron 4. 


Tender. 


Entry and e 
Pleas to debt on eſcape. 
Jud gent in debt. 
Lid ante, (Z 1.) 
Pleading in detinue; 
Procels, 


* 


odgment by confeſſion, &c. - 2 21. £ 
U in debt; 4 | 
n a bond, what are 200d or not. | - 2W bs” 
1575 debt, what pleas the deſendant may plead i in abatement, 
vide Abatement, 
| Ni debet. E. — - 2 w 7 
Non e fadtum. -- - - 2 WW 18, 
Per Dares. : - - - 2 W 19. | 
Replication . | 
Per aminas. : * 'J 2 W 20. 
Replication; „ 
Coverture. — 2 W21. 
Within ge. os f A: W 22. | 
Replication; a 
Statute of aſory. 2 W323. 
Replication; | 
Outlawry, Ge. 2 W 24. 
| The f. 23 H. 6. 10. warf it was to a dent, 9 
colore officit, 2 W259. 
Replication; 5 
The f. 16 Car. 2. againſt gaming. | 2 W 26. 
The |. 5 Ed. 6. 2 ſale of offices. 2 W 25. 
Tender. - 2 2 W 28. 
Vid. Condition, (G wok &e. ) 
Solos ad diem. : 2Wag. 
Releaſe. | — 2 W zo. 
Compernit ad diem. - 2 W zi. 
Covenant, &c. that he would not ſue. 2 W332. 
Condition performed. - 2W3;z. 
Upon a ſtatute or recognizance z ; + 2 
Releaſe. - — 2W 34. 
Defeaſance. 2 W 33. 
Upon a judgment; IS 
Vide ante, (2 W Iz.) ib 1 
Execution done. 2 36. 
Defeaſance. - - 2W 37. 
Nul tiel record. 2 W 38. 
When this plea is at vide Record (B). | 
When error may be pleaded, when not.. 2W 3g. 
But matter entitling to an audita querela 
cannot be pleaded. - 2 W 40. 
Nor an arbitrament. — 2 W.. 


05 


62 


eee 


en detinus lies, vide Deriaur (A). | * e 
— detinue for charters, vide Gharters, (B I.) | 
Declaration. - e ns. 
leas in ditinue 3 | | 3 
6 Nil detinet. — - - 2X3 648 
22 Wager of law. | 3 By 2 2 X 4. 648 
Uncore prift. a . ”» = 2X5. 649 
Delivery to him, to whoſe uſe, &c. - #X6. 649 
— - — 2K 7, 649 
arniſu ment; 5 | 
Chen allowed. — - 2K 8. 649 
Proceſs againſt garniſnee. 's ''- SF 649 
Plexs by him. +” - - 3X10. 650 
When garniſhment not allowed. - 2X. 650 
judgment in detinue. 1 2X 12. 650 
Pleading in dower, dower ande nichil habet; 5 
The proceſs. 27 Ol - © 2Y r. 651 
Count in dower. 3 — 1 652 
View. To El ae Se AP 553 
What pleas may be after a view, wide Abatement, (I25 | 
| Pleas in dower ; N e 
In abatement. „ . „ 658 
* : 7 . 8. 4 
outes temps pris. — 2715. 654 
—— of charters; - of &F g: 654 
Replication; | | 5 
Ne ungues ſeifie, &c. - 27. 654 
Within age dowable. - 28. 654 
| Replication; | | 8 
 Hvſband alive. n ͤß ̃ I | © 655 
Replication; | . 
Ne unques accouple, . - 3V i 6553 
Replication; „ 5 | : 
Elopement, . - - 2Y1ii. 656 
Replication; 1 e 
Divorce. — „ „ ST 1%, 66 
Joĩnture. 5 „ kw 
Replication; ; | , 
Fine or recovery, = | 32 n+ 656 
Replication ; 
Afſigument of dower. = - 2-Y It. . '657 
Term for years is . 1 a 
Releaſe. a 8 21 17. 657 
Voucher in dower. - - 2118. 657 
Judgment in dower. — - 2Y 19. 657 
Pleading in ejectment; | 
Declaration ; „„ | | ; 
Muſt demand a thing certain. - 2'Z1, 659 
When notice to quit is neceſſury. © 2Z 1. 662. 
By whom it lies, vide Ejeftment (A3). | : 
Moſt be upon & good demiſe. - o 2 T3. - 663 
Plea. ER oy os - = - 24 3» 66g 
Jodgment, - 5 224. 668 
Proceeding in 4 writ of entry. - - 3zAl 674 
Fide Dum fuit infra taten (A). 
To have a common recovery; | . | 
5 3A2. 674 
| When 


The manner of paſſiog it. * 


* 


INDEX TO vol. v. 


When it ſhall bar an entail; wide Epates, ( B 7 6. 7 


Againſt whom a writ of entry lies. 3 
How a good tenant to the * al be made ; 


Vide Recovery, (B 3.) 
Of what things. 
Count. - 
Voucher. "ip 
Judgment and execution. 


How a recovery ſhall be pleaded. | | 


Proceeding in error; 
In — court it ſhall be brought; 


When in the ſame court. 


When in C. B. 0 
In B. R. . i * — 5 
In the Excbeguer. 8 


Vide Courts, (D 6. 
In the Exchequer chamber. 


In parliament and other courts 
Vide Parliament, (C 1, &c. Z : 


Upon what judgment. 


At what time it ſhall be ed. 


By whom it ſhall be ſued. 


By or againſt whom execution ſhall be, 


(E- F). 


Apainſt Show it ſhall be ſued. 


The manner of ſuing error. 


When it ſhall be a /uper/egdeas. 


Record how removed. 
Aſſignment of errors; 
hen it ſhall be. 
How it ſhall be. 


What matters cannot be affigned. 
Seire facias ad audiend. errores. 


Pleas to errors aſſigned. 
In nullo off erratum. 
Releaſe of errors, &c. 

Judgment in error. 

Praceeding in eſcheat. 
Vids Eſcheat. 

Praceeding in falſe judgment. 

Proceeding in formedon ; 

Proceſs. - 

Count; 

In formedon in di zender. 

In remainder, or reverter. 

Pleas. ” 0 N os 1 
Voucber. | - 

Proceeding in partition; 
The proceſs. 


When partition lies, between whom, 3 how it 
vide Parcener, (C * Sc.) 


Declaration. 
Plea. - - 
Judgment. 


Proceeding in perambulations facienaa. 
Proceeding in one, vide peſt. (3 K 6. ) 


Proceeding in — 


Proceeding in quare impedit; 


ai Basar 


3 


ty o& 
US as = 


OS 


8 4 


The proceſs. 
Original. 
Declaration ĩ in quare impedit; 
For and againſt whom. 8 
Moſt ſhew a title to the advowſon. 
Moſt allege a preſentment. 
And diſturbance. 
Pleas in guare impedrt ; 
la abatement; 
Miſnomer, &c. 
Plenarty. 


In bar. 


Replication. 
judgment in guare impedit. 


P LEADER. 


31 10. 


ff 


7. 
8. 
9. 
3111. 


When damages or coſts are allowed i in | quare n vide Cofls, 


(A z.) — Damages, (A 2, 3. ef 
Writ to the biſhop. | 
Vide ante, (319.) 
Pleading in replevin ; 
Proceſs. 
By writ of replevin. 
By plaint. 
By cuſtom. f * 
By writ of ſecond deliverance. 
Pledges when found. 
When a bond, wide Replevin (D). 
Replevin, how removed; 


By pone. 


Buy certiorari. 

By recordari. | 

As to a 5 in ancient demefae, vide Anci 

67. 

+ Wo JE ad curiam. 
Declaration in replevin. 
Pleas in, replevin ; | 

In abatement. 


In bar, 


Avowry. 
When neceſſary. 
Conuſance. 

| Avowry for rent and ſervices. 
Bar to it, 

For relief, Oe. 
For a rent · charge. 
For rent upon a reſervation. 
4 * to it, | 
or damage feaſant. 
Vide poſt. (3 M26.) 
Bar to it; 
His freehold. 
ender of amends. 
y common. 
Replication ; 

y way, fe, 
Replication ; 

By force of a warrant or commiſſion, G. 


Fide poſt. (3 M 23.) 
or an amerciamen t. 
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„%% INDEX TO VOL. v. 


For-cuftoms. ns N 
Jodgment in replevin; a 
For the plaintif. = lb 
For-the defendant. — 
— 2 e — 4 
Re | - - 
Pleading Ee. Facias; Ee, 
When it lies ; . 
By the com mon law. . . 
By che f. W. 2. 45. 
Seire facias upon 2 judgment; 
How it ſhall be ſued. — 
Vid Bail, (R 1, Ce.) | 
; Upon- what- Judgment. | as 
6 whom. _ T7 
Againſt whom. - 'S 
When it does not lie. - . 
W { in /cire facias upon default ; 3 
| hen without two. /cire facias's. 
When not. = - 
Pleas to a tire. facias ; 
What are allowed. 
Toa ſcire facias upon 3 judgment; ; 
| Io abatement. x 
In bar; 
By an executor or diene. 
By an heir. 
By terretenants. 
By che defendant bimſelf. 1 
Scire fatias upon a recognizance. | 
Scire facias for. other cauſes, 9 8 
Judgment in a /cire facias. | 
Vide-ante, (3L 8,9.) 
Pleading in treſpaſs ; | 
The original. . — 
Proceſs. | 


When treſpaſs lies or not, and by or againſt —.— wit | 


Tre/paſs, (A 1, &c,) 
'When with a ps &c. wide Treſpaſs, (C 1:) 
Declaration; 


In what county alleged. — - - 3Mz 
Moſt be direct and pokitive, - - - - 3M4 
Maſt be certain, - 3Ms. 
Muſt be conformable to the original. - 3M6. 
Muſt be vi et armis. - - 3M7. 
Muſt be contra pacem. +» 3M8. 
Muſt ſhew a property or poſſeſſion i in the plaintiff. - 3 M9. 
When it may be with a continuando. | 3M 10. 
Pleas in treſpaſs; : | 
Not guilty. 5 i 3M 11 
In diſcharge; | | 
A releale. . - - (M1 
| Accord or arbitrament, „ M 13 
Replication ; | | 
Recovery in another action. - 233M. 


Vide Action, (K 1, Sc.) 
In excuſe or juſtification; 


To an aſſault and battery ; 
9 


enn 
NM nnn 
lication. | M 
Mlle mann. impoſuit ; 5 | 3 * M 16. 77¹ 
Re lication. " : 
Dafence of his poſſeſſion. - * * = _ 
Amicable conteſt, „ : 3 „ 
Doe — 32 F M 20. 774 
e n | | 
_ 22 ber quod conſortium, &c. amiſit. 3 M21. 774 
| riſonment; Eat | 
hy by authority as an officer, Sc. I — | = 
By warrant of a juſtice of peace, 33 * 
1 3M.24 775 
By proceſs. * | | 
To 4 — for cattle or goods; ; | „„ 
| Diſtreſs for rent, &c. - : 3 M28. 281 
| Damage feaſant. 8 5 3 
— . pate 
For prevention o - | : LY 
Default of the plaintiff himſelf, - ay _ = 
Defe& of fences. 725 3M 25 3 
Replication. e 
Neceflity, 93 — „ 
i accident. - 212 783 
To treſpaſs pro Bonis cum uxore abaluctis. 5 ia 32. 04 
To treſpaſs 5 killing a dog, C . e 
Jo treſpaſs guare clau, am fregit ; 8 3 
The common bar. — 7 3 ** 78 
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ralty, (E 18.)— Amendment, (C 1, 2.) — Afe, (B g.—C 2.)— 
Attaint, (C 2.) —Audita Querela, (E 1.)—GCertiorari, (H i, 2.) 
— Chancery, (D 1, &c.)—County, (C 9, 1e.) — Courts, (P8.)= 

. Impriſonment, (H 1, &c )— Information, (D 1.)—Leet, (M 10.) 
— Offer, (G 13.)—Partiament, (L 18.) —Pleader, (B 7, 8.— 
Vi; Ce.—- z J 1.—z WZ, &.—2X1.9.-2Y 1-;E1- 
3 F 1.— 3 I1.—3 K 1.— 3 M2. 24.—3 NZz.— 301.) — Prens- 
nire (C). Prærogative, (D 73.) — Qued Permittat, (D z.) — Q 
Warranto, (C 2.) — Retorn (A). - Malis, (B 1,2.—C). | 


PROCLAMATION. — Jide Prerogative, (D 2, 3.) — Copybeld, 

„„ e EE rot wn” he 
Of a bs vide Fine, (G 1, &c )—Eftates, (B 23.) 
Of rebellion, wide Chancery, (D 4.) 


PROCTOR O? THE CLERGY.—Vide Convecation. 


RROFANATION.— Vide Sacraments (F).—Temps, (B 3. 


e +. _- -*. » 8B. 103 
Vide Abatenient, (E 5.—F 1.—H 41.) — Capacity, (D 1.) — Tec. 
fafical agu, (Bz.) e e 
PROFITS casUAL.— Vd. Preregative, (D 49, 50-) 


PROHIBITION.—To what court it ſhall be. 4 
Too the temporal court. VOM A 
To the ſpiricual court. A 
A 
B 


Is 

8 2. 
* y lies to the court of admiralty, vide Admiralty, 
To reſt ain a nuſance. - W 


- 3» 
By what court. SO DTT” 


* 
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The nature of a prohibition, 
At what time granted. F 


At whoſe inſtance. E 
For what cauſes granted. £ 
If freehold be concerned; | 


As a title to lands or tenements, 


Jo an advowſon or church. 


8 


Jo an office. - = 


Vide poſt. (G 4. 


If chattels or 


debts } concerned. 


If the ſoit be for axcriminal matter. 
Or a matter contra pacem. 

If a remedy be given by ſtatute. 

if a man be cited out of his dioceſe, 


. 


law. 


| Or allows illegal 


Or tries a matter triable by Jaw, 

If the court refuſes a copy of the libel. 
If a parſon, &c. does waſt, 8 
Prohibition guoad, &c. ” 
When a prohibition ſhall not be granted 


Granting or repealing 
Exbibiting an inventory. 
Granting of a guardianſhip. 
Accounting by an executor or adminiſtrator. 
The ſpiritual court having juriſdiftion, mall pro- 
ceed, though it be contrary to the rules of the 
common law, - 0 3 
$0 where it has conuſance of the principal, it ſhall 
determine that which is incident. - 


When the ſpiritual court has joriſdiQon ; 
As if the ſuit be circa mere ſpiritualia. 
For the repair or ornaments of the church. 
For inclofing the church-yard, &c. 
For admiſſion to a ſpiritual office, 

Nai (WF i} ee 
For tiches ; 

Though the ſuit be for a right 
part of the value of the church. 
Or if it de between ſpiritual-perſons, 
Or if the ſuit be upon ſubtraction of tithes, c. G 7. 
Except where no tithes are due; | 
As where a thing by law is not titheable. 
Or is diſcharged by ſtatute. 
Or by a modus decimandi. 
What modus is good, wide Diſme 
For oblations, mortuaries, penſions, 
For violence coaclerk, i 
For breach of faith, . 
For defamation, | - | 
For matters matrimonial. 
For matters teſtamentary; 
As the probate of a will. 
\ Bequeſt of a legacy. 


- PROHIBITION. © 


f a remedy be given by the common law. 

If the ſpiritual court has not juriſdiction, thoug 
there be no remedy elſewhere. | : 

If che ſpiritual court allows a c 


adwiniſtration, | 


aſtom, kgc. void 


or difallows legal evidence. 
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1 5 INDEX TO VOL. VI. 


Proceedin s to obtain a neokiblelcs; N . 
Wben the ſuggeſtion ought to be proved. - H 2. | 
- Declaration upon a prohibition, e r PURC 
Vide * * the . in 12 in Plans 4 139 TY 
(3 | | 1 
Conſolation. - ee EA” 4 * Pur 
When it lies, „ 1 5 
When not. | 0 = = PUR] 
No prohibition after a conſultation. - - Kz. = PURI 
Except where the conſultation was er matter th 2 
of form; and other inſtances. 1 | 
Prohibition to the Admiralty, wide agr. (F 2, E ) PUR) 
Prohibition of waſte, wide aft, (A 1.) | 
SE. 25 Vide Action upon the Caſe = Aron e 
(G 18. 
 PROMISSORY NOTE,—/ide A&ien upon the Ca upon {ſumy/a, Wa. 
(A 2.)—Merchant, (F-15, Cc.) pe Yeni QUA 
PROMOTER.— Via. Toformation, | QUAI 
PROMULGATION OF A LAW. Via: 2 (G 23.) N 
PROPERTY. — The original of. Ke "4 K 143 
How veſted or deveſted. SS By QA. 
In what things a man has a property, wid Bins, ( 7-6 1 1. 4. 
— ' £10\ 
Vide Afton upon the Caſe upon Trover, per Totum. ) — Charter: ( A).— Wh 
Fuftices, (O 7.)—Market (E). —Pltader, (288.—3Myg. 17, 30 4 
—Tre/paſs, (B 4.) QUA 
' PROROGATION.—ide Parliamentg(O 1, 2) * 
PROTECTION. Jide Abatement, (F 11.) | E 
PRO TEST. —Vide Merchant, (F 8, Oc.) 
PROTESTATION.—Vide Pleader (N). * 
PROTHONOTARY.—/ide Courts, (C 4.) 3 
PROVISION, — Vide Provifer. 8 
For a wife, wide Chancery, (2 M 12, 13, 14.—3 E 1, 2.—3 Z l, | 
&c.) Juri 
For children, wide Chancery, ( 3 Z 4.— J Hz.) N 


rROvISO.— . Condition, (A 2. .) —Pleader, in 11. ) 


PROVISOR. — Proviſion ; > 1 8 145 
How uſurped. 3 Fi „„ 
How reſtrained. - 3 „„ 


 PROVOCATION. —7idt Zaftices, (M 9. 15) 
PROXY .—#Yide Parliament, (D 19.) 


PUBLICATION—of depoſitions, wide Ch c 
Of a libel, wide Libel, 708 L 3-1 ; YO D. 


Of flander, vide Action upon the Caſe for 3 (6 4- £ 
Of a will, vide Deviſe, E 2, Se c.) 
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PUIS DARREIN CONTINUANCE.—QUEEN. 653 
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21S DARREIN CONTINUANCE.—Yide Abatement, (1'24.) 


| ASE AND PURCHASER.—ide Capacity, (A 1, 2.=B 1. 
1 Chancery, (I 1.—4 H 75 l 1, Sc. ) —Di/eent (B).— 

| Exfant, (B 1. — ranchiſes, (F 15, fe.) 

Purchaſing a title, vide Maintenance, (A 5. ) 


PURLIEU.—/ide Chaſe, (L 1, 2.) 


PURPRESTURE. — What ſhall be. „ 
Vide Chaſe (L). FE — 
| PURVEYANCE. W Preregative, ( D 41, 42.) 


'QUALE JUS. — When it thi. f 
QUALIFICATION.—Pide E/zlife, (N 8. 9 
QUARENTINE.—The writ de Quarentina Habenda, - A 147 


QUARE CLAUSUM FREGIT. - Vide Pleader, (3M 34» &c. "R | 
Tre/paſs (B 1.—-C1.—D). a 


na EJECIT INFRA TERMINUM.—When it 


lies. — 4 142 
How the proceeding ws 2322 148 
When this writ lies, or an ejectment. . - C 148 
Vide Zjediment. N 
QUARE IMPEDIT.,—What remedy f for a church, A 148 
Right of advowſon. - Bi 149 
Vide Advow/on. © 1 . 
How the proceeding in it ſhall be; 5 3 
The count, Ce. e - Bz 149 
Vide Pleader, (3 I 1, We.) 1 | ; 
Aſſiſe of darrein preſentment ; . Ng + $a 5 
Ded ee '- C1, 150 
Whea not. - - Cz 150 
How the proceeding ſhall MO: a, „ 
Quare Impedit ; e 
| When it lies. | 2 151 
Vide Pleader, (3 1, 22 e, non uit. | 
Juris utrum; EE | 
When it lies. . - - E 152 
QUARE INCUMBRAVIT.—When it ler. A 1352 
ow the proceeding ſhall be. „„ 152 
When it does not lie. « +. er. 153 
QUARE NON ADMISIT.—When it lies. 1 153 
QUARE OBSTRUXIF. m of Q. 92 . | 
when it lies, A 1 


QUARTER b Julicor of uon, (Dt, &e.) 
WAE EST BADEM.— ide Pleader, (k 31) 
QUEEN, Vid. * * 1—0 n 1 I, Gr.) — Ry, 


(F 1, 2, 3.) | | 
as 
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' QUE ESTATR.—ide Pleader, (R IN 0 0 * 


| QUBM REDDITUM REDDIT:—Pide Fine (r). s 8 
— | 0 
QUESTION. Vide Parlignent, (G 25, &c.) 0 
QUIA DOMINUS REMISIT CURIAM.—7id: Droit, e . 
on 
QUID JURIS CLAMAT. id Fine (F), | - 
UIETUS What i it 18, - . - 2 | ? H 
ha Fide Viſcount, FS HE 1 | or 155 
QUI TAM, &c.—Vide Afion upon Statute, (E 1 E. iu, * 
A3. | Cou 
QUIT RENT.— ide Rent, ſe 2.) RECE 
UOD ET DEFORCEAT. age it lies; : 
= By the common la. #05 7M pb 6 RICH 
„  -... +* .. A. us of 
QUOD PERMITTAT,—When it la. RV 0 
By whom it lies. 42 e 156 RECO 
When it does not lie. 9 „ ( 
How the proceeding ia it ſhall de; Ea ; | 
By jufticies in the county. 1 Di. 156 , 
By writ in C. B. — - Da 15 
The proceſs. „ „ ag 0 n 116 
QUO JURE.—When it lies. - - A 157 
ö How the proceeding ſhall bd. © _ mod. th 
Quo WARRANTO.—When it lies. . a 
When not. - e 153 
The proceeding in a guo — 3 | 
In what court it ſhall be. - . 6) 
What proceſs. „„ ” = O%- - 9 
I 2 „ - C3 uw 
jadg — - «: C4 16 
ment. ; - - C 5· 163 
5 _ of the judgment, | 1 - C6, ig 
. + C7. Ut 
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RATE.— vit ppeal, (A 3.)—Jaftices, (S2.—Y 12.) 
 RATIONABILIBUS DIVISIS.—7ide Droit (L). 
RAVISHMENT OF WARD.—/ide Guardian, (H 3.) 


Fang. ot Abatement, (H 1 1. oy en, | 


READING deed, wide Feil (Bz.) 
A bill, wide Parliament, ( 12. 14, 15.) 


| REBELLION.—Commiſion of, wide Chancery, 0 5.) 
RE BUT TER. 714, Carrasty, (K 3 )—Pleader (K). 


REC A. 


RECAPTION.—RECOVERY. | ; 8565 
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IPT—when allowed; 1 
* a termor for years. af AA.. 165 
Of him in reverſon or remainder. Az. 166 
Of a wife upon the default of her huſband. - Ag. 166 
How the proceeding {hall be upon a receipt; FE Ts CR © 
If the wife be received. N n 
If he in the reverſion. „ a B 2. 167 
How the party ſhall Nr VV 167 
Vide Abatement, (I 31) An 
jodgment by or againſt tenant by receipt. - B+. 167 
Receipt of parcel, wide Abatement, (H 51.) © e 
Court of Receipt in Excheguer, wide Courts, (D 4.) 


RECEIVER, —Vide Accompt, (A 4.—E 5.) 


RECITAL. —Vide Evidezce, (B 5.) — Fait, (E 1.)=Grant, (G 10.) 

—Parels, (A 19.) — Pliader, (C 9.) „ 

Of a ſtatute, wide Afion upon Statute, (G=H—1),—Pleader, 
(2 82.) FR . 


RECOGNIZ ANCE.— Vid. Bail (O—P).—Dett, (A 3.) —Fafans, 
(8 4.) Forceable Entry, (D 20, c. 26, 27.) — Juffices of Peace, 
B 6, 6, 7, 8. )— Obligation (K). — Parliament, (L 47.) - Plaader, 
0 W 10. 34, 35.—3 L 16.) — Statute-Staple (B). | 


How a record ſhall be removed for error, wide Pleader, (3B 13.) 
How by certiorari, wide Certierari, (A 1, Cc.) . 
Vide more concerning Record in Amendment (K 1, 2. N]. — Engqueſt, 
(A 2, 3,)—Eftoppel, (A 1.—E 1, Cc.) Evidence, (A 1, &c.) 
— Forfeiture, (A 2.) Impriſonment, (H 1.)—Pleader, (E 18.— 
F 20 - 6.—P 2.—8 14. 16.—3 B 13.)—Preregative, (D 66.) 
—Retorn, (E 4.)—Sewers (D).—Trial (A). ; | 

Nut tiel record, wide Phader, (2 W 13.) | 


RECORDARE. —Yide Antient D G 5 4 5 PRA 
Pleader, (3 Ks.) TY emeſur, (G 5.) — Droit, ( ; as 


RECORDER. — ide Franchiſes, (F 2 
. » 4.) 
Of London, vide Certificate (% Oe, (8). 1 7 


U the effect will be if there be not a good tenant. 
effet of a recovery, - Oy . 
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RECOMPENCE.— Vid. Diſines, (E 10. 17.) 

RECORD. What is matter of. - - A 168 
How tried. 5 - - B 169 
What will be a material variane. - C 169 

Vide Pleader, (3 B 13) | 
What not, * 5 — - D 169 
No averment againſt a record. „ +. 170 
A record cannot be varied. - PALS - F 170 
A record removed from one court to another. - G 171 


RECOVERY, ---: J 171 
Common recovery; | | W „ 
By whom it may be ſuffered. ni, 17 
By whom not. 8 15 I, 192 
Who ſhall be a good tenant to the præcipe. + .1»..06. 7 339 


Jon INDEX ro vol. vn. 


How a recovery by Judgment, De. hall he ex- N 
ecuted. 3 6 

| Vide Execution, (4 2. 6. )—Fine, (E 15.) 1-3 

When it may be falſifie 


By the iſſue i in tail. Pe * e (6: 

By him in reverſion or remainder. - - By, 
By a termor for years. S 7; - - Bs, 
How the proceeding ſhall be. . | 


B 
Fide more concerning a real Recovery, In Aion, X ly 8. 
Efates, (B 26.) —Plader, (3 M 14. er cup. a Commn 


Recovery in Baron and Feme, (G 2.) Chancery, (3 N 1, 2. 
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RECTOR.—#7ide Di mer, (C 1.)—Ecclefaftical Perſon, (C 6.) 
REC TORVY.— Vi. Eeclgßagical Perſons, (C 6.) TR 
RECUSANT.— Via. Fuſtices of Peace, (B 17, 18, 19). 
REDEMPTION.—ide Chancery, (4 A 4. Se.) 
RE-DISSEISIN.—7ide Ai (F). | . 
RE-ENTRY.—ide Rent, (D 3, &c.) 
RE-EXTENT.—/:ide Statute-Staple, (D 7s 8.) | 
REEDE.—/ide Leet, (M z.) 
REFERENCE—to a maſter, wide Chancery, W 1, Se.) 
REFUSAL—of tender, wide Condition, (L 4.) 

REG ARDER.—Via Chaſe, (Q 3.) 
 REGISTER—of Chancery, wide Chancery, (B 6.) 
REGISTERING ESTATES,—Fide Popery, (B 10. 12.) 
REGRATING. — Vide Fuftices of Peace, (B 39.) 
REGULATION OF TRADE. Trade (B). 
RE-HBARING.—ide Chancery, (Y 5.) 
REJOINDER.—7ide Chancery (O).— Phader (i). 


RELATION. Wis * and Sale, (B 9.) Chancery, 51 16 
17.)—Confirmation, ( Os; .)—Dett, ( - 9 8 (Dy, 2.) 


ow Farftiturs, (B 6. rack 
RELEASE; | 
Expreſs. | Ms 
y what words it ſhall be | - - At. 
Releaſe in law. 4 - Az 
When words enare to u doable intent. „ 
Releaſes ; bow they enure; releaſe of a ent a ie 
What ſhall be a good one, + Bu. 
What not. | © ane at 
What right ſhall be releaſed, 1 - By 


How the releaſe of a right enures ; 


6 
6 


* 


RELEASE. —REMITTER. . 


687 
„ 2 
When 2 releaſe to one enures to another. 2634. 183 
Enures by way of paſſing a right. 63. 183 
By way of pr e | 1 B 6. 185 
32 e an eſtate; 4 "a0 | 
_ ſhall — a goon one. - C1. 135 
What not. le LL bs - Cz 186 
Which enures by paſung the eſtate. . - Dr. 187 
What ſhall be a good one. . _ 187 
What = hi | 5 — D Jo | 187 : 
f perſonal things; a . 
* all deman „ - SEM E 1, 188 
Claim, right, &e. 8 ON 33 159 
Actions, Sc. - 3 E * 189 
Covenants. E 4 190 
ide more concerning Releaſe, i in Appeal, (G 12. JL Ba, Q7. —— 
Chancery, (4 I. 1, Sc.) —Damages, (E 8.)—Di/continuance, 
(C.) Fine, (E 10 )— Pleader, (2 G 14.—2 V 11.2 W 30. 
34—2 X7.—2Y 17.3 B 19.—3 'M 12.—3 08. 16.) 
RELIEF.— Vide Copyhold, (K 11.) —Plaader, (3 K 17.) 
lo equity, vide Chancery. 
Of poor, vide Uſes, (N 1.) 
RELIGION. —Vide Juſtices of Peace, (B Iz, & 1 )—Ccoland, D z.) 
The thirty -· nine articles, vide EAliſe, (N 10.) 
REMAINDER.—Vide Copybold, (C 11.) - Deviſe, (N 19.)—Bfate 
* (B13, &e,—31.)—PLlhader, (3 E 3 
| Remainder-man, wide Receipt, (A 2. LB2.)—Recownry, (B 7:) 
Croſs-remainders, vide Deviſe, (N 149 * ) 
Contingent remainder, vide Efates, (B 16. 
Veſted remainder, vide Eflates, (B 17.) 
REMEDV.—Mutual remedies, wide 8 (C 56.) 
Other remedy, wide Abatement, (H co. 3 upon the aft 
(B 8.) — Aftion upon the Caſe upon ¶ ſumpſit (C). ll or a tn 
(E 5. )—Appeal, (G 10.) | 
REMEMBRANCER—of the Exchequer, vide N 0 12. ) 
REMITTER.—When it ſhall be; 
If an ancient right and defeafible eſtate come together | 
by deſcent. ws — At 191 
Or the right deſcends afier the eſtate. - AS 195 
Or the eſtate after the right. - «ti Wh 193 
Or by other act of law. A4 194 
And if part of the eſtate comes to the right, it that 5 
be a remitter for ſo much. - - Agy,: 194 
Remitter fovoured by la; | 
And therefore it takes effect, tho? the elne which 5 75 
made the remitter was voidable, . = - Br. 194 
Aremitter defeats entirely the wrongful eſtate. -. 'Bz. 194 
And that preſently without entry. ä Dr 19 
'Aremitter to the principal remits to the a pendant. - B 4+ 195 
To 0 8 eſtate remits to him i in t een f 
remain r. - | 1 d | 
Whea there ſhall be no remitter 3 ; + - By A 93 
To a bars title. : 2 „ein 35 196 
To an irremediable bt. 3 „„ 196 
* action. ; - - C.% 196 
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1 the ſreebold does not accrue to the 23G 

If there was default * him who takes "defeats 

eſtate. 3 5. 
If he takes by the 4. 27 H. 8. 10. whack; execates the 

uſe in the ſame plight as it was limited; 

No remitter for a term for years. — 

The grounds of a remitter. iy 

How it operates. | - CT” 


2 
What effect it ſhall have. | - 355 BY 
1 


REMOVAL—of a replevin, vide Pleader, (; K 6, G. 
Of a record » vide Record (G ). 


33 : OY 
How it may be made. -. - 
By what words. - | - 
Out of what thing. „ - 
Of what thing. 7 | - | 
To whom rent ſhall be read, : * 
Rent follows the nature of the lanc. 
The reſervation ſhall be certain. — 
How the rent ſhall be paid. 
At. what time. - > 
The ſeveral kinds of rent 3 
Rent ſer vice. | | 
: What ſhall be. - oy 
; Quit rent, and rent of aſſiſe. Ab 
a Fee farm rent. i Fo - 
Incidents to rent-ſervice. 8 
What ſhall not be rent - ſer vice. 
Rent- charge. : 
What ſhall be; 
By reſervation. 8 . 
By preſcription. 8 * BE 
By grant. 
I pet When che grantee may ele& to uke it my a fs 


Or as an annuity, wide ——_— (C 1, &c.) | 
Rent ſeck ; 


„ What ſhall be. Da - C g. 
| Remedy for rent; * | 
By aſſiſe. ; — D 1. 
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What ſeiſin is ſofficient for adatining: an le, or makiog ® 


diſtreſs, vide Seifin (C—-D—E). 
What ſhall be a diſſeiſin of it. - 
By debt, diſtreſs, or re-entry. 


4” 4.8 
D3. 


(Ai, Oe 


How remedy by re-entry, vide Condition, (0 3. Cc.) 
Demand; A 
When neceſſary. | — 23. 
When not. „ hh 
How it ſhall be made. #4774 4 33 
At what place. rages D 
At what time. 297 
By payment of the ſheriff upon an execution. - Ds. 


A NI, c.) Cb 


Fide more concerning Rent in Chanc 
(K 10 11.) — Det, (A 5:7 )—Forci 
(C 9 (2 K 5 2 M 25.) 


When 2 by Gove: or diſtreſs, wide Dett { (de, 
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Avowry for rent, wide Temps, (G 14.) 

— 2 5 * 74 2. \--Pleader, 6 3 K 18. — 
A rent, vide Rent, (C 3.) 5 N 
2 PF 
Rent- ſervice, vide Diſtreſi, 9681 1.)— Rent, (C 1, Cc.) 


REPAIRS. — Vide Ellie (G 2. II, (3011. 
Reparavit, vide Pleader, (3 O15. | 
Reparare non potuit, vide Phader, (3 O 17.) 


REPEAL,—Pide Patent, (F 1, Ce.) 
Of a ſtatute, wide Parliament, (Rg. » 


REPLEADER.—Yide Pleader, (R 18.) 4 


REPLEVIN.— For what thing it *. SER - 
By whom it lies. | | - - 
Againſt 2 5 * — — 0 
When a reple vin does pot he. — 
Vide more — Replevin in County, (o 7. HF. (3 K 1, 

&c.)—Fiſcount, (B 3.) 
Hemine replegiando, vide Impriſonment, (L 4.) 


> 217 
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C 218 
D 218 


REPLICATION.—Yide Aion upon the Caſe upon afſumpfit, (Hl 2095 


Arbitrament, (I 5, 6.) —Aſffi/e, (B 16, &c.)—Chanxc 
Information, 5 6.)—Parliament, (L 24.) —f * va 40.)— 
( 37 ,—F Is, Gi. -M 3 —2 E 4.—2 L 4.—2 W 19, 20. 22s 23. 
25,—2Y 6.8, 9; 10, 11.13, 14.—31 10.—3 K 24, 25 e | 
rogative, (D 75 

bass. vide Pliader, (F 16.) 


REPORT.— Maſter's, vide Chancery, (W 2, 3- ) 
REPRISALS.— Vid. Prerogative, (B 4+) 


REPUOGNANCY.— Vids Abatement, (I 6. eee ( 4. Ca) 
 #Fait, (E 16.)—Pleader, (S 23.) 


REQUEST.—/ide Condition, (L 10, ., ( c 69, Nc.) 


RESCOUS.—When it lies. A 221 
R lies or not by os a diſtreſs, vidh 22 D 3. | 
e. f 
When not. 8 t - 1B 221 
By whom it lies, = | * e * 
Remedy for a re/cous :; | 
By writ of re/cousr. 2 885 
By aAion upon the caſe. — 5 
By inditment, | - | _ 
By return of re/coms, 3 n 
How it ſhall be returned. > 7 
Proceeding againſt the reſcuer. - 
| When it is not a good return. 4 
Vide more — Re/ſcous, in Diftreſe, D 3, Cc.) — _ 
(R).—[hader, (2 8 29.) 


RESERVATION, — Vide Rent, (B 1, &c.—C 6.) 
RESIDENCE, -# ide E/gliſe, (N 4.) Phater, (2 8 33. * 
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Di. 222 
D 2. 222 
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D 6. 224 
225 


„ + & © 
& 
- 


„ INDEX ro vol. vi. 


 RESIDUARY LEGATEE.—Pid: 1 (3G 7.) . 
| RESIGNATION.—-ide Eęliſt, (N 2.) —Fracbiſu, (y 30.) 
RESPONDEAS OUSTER. Via. Abatement, (I 14.) 


| | RESTITUTION.— id Chancery (4 M). —Porcible Entry, (D 5, 6e 


j —Fuftices (2 A). 
Of temporalties, vide Præregati ve, (D 24.) 


RESTRAINT OF TRADE.—Fide Trade, (D 1, He.) 
RESULTING USE.—Fid Uſer, (K .)) 
RE-SUMMONS.—Vide Abatement, (I 32.)=Procefe, (D 2, 3.) 
| RESUMPTION.— ide Parliament, (H 21.) 
RE TAINER. - Via, Fuftices of Peace, (R 58.) 
RE-TAKING.—Fide Eſcape (B), 


RETORN—of writs and proceſs, to whom it belongs. Eh Fe 
Remedy for entering a ene 3 N | | 


When it lies. — - 2 B C- 226 
When not; „ 
Where the ſheriff enters with 2 non omiltas. - B2:. 227 
Where he enters without a ron omittas. - Bz 227 
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At what time. . = te 
In what manner. — 3 227 
Return in excuſe ; by RE 
Tarde. © wn 221 228 
Neglect of the party. . - C6. 20 With >» 209 
Mandavi ballivo. - 2 „ 3. 229 | 
Reſeous. -. - DI 4. ,- 339 
Vide Reſcous, (D * 5. . 
Defendant removed by habeas corpus, 4. - Ds. 229 
What is not a good excuſe, _.. - D6, 229 
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What will be uncertain. 1 8 - Er, 230 
What ſufficiently certain. + - „ 5 
Muſt anſwer to the whole writ, 3 1 
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REVIEW. — Bill of, wide Chancery (G). 
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RE-UNION.—Pide F. ranchiſes, (G 1.) 
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RIGHT. Vid. Droit. —Garranty 
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Right of advowſon, wide Difmer, (M 10. 2 Impedit, (B 1. 5 


Bare right, vide Aſigament, (C 2.) 


Common right, wide Co bell, 

Right upon a diſclaimer, wide Droit (F). 
Right of dower, wide Dower, (G 1.) 

Right patent, vide Droit (B 1, &c.—D). 

Preſcriptive right, vide Copybold, (8 17.) 
| Right of ward, wide Guardian, (H 1.) 


Right cloſe, vide Droit, (C 1, Cc.) 
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3 ram (D) ee 


> 
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Pleader, (2 8 4.) 


ROGUES. —Pide Fuftices, (s g.)—Fufticer of Prace, (B 76, &6) 
ROLLS.— Maſter of the Rolls, wide A (B 4.) . 


ROUT.—Fide Fercible Entry, (D 8, Geh 


ROY.—King of England," who ſhall be ; 
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Queen — V . Fzg. 1 
Iſſue of the king, the prince. | 6 ; - 65 10 ä 
Cuſter regniz e | | . oe 
How created. * pe os Me 45 
'The authority of the 2 - Hy, a 

Aſſent of the king, vide Parliament, (L 42: 1 70 & 

King“ s bench, vide Courts, (B 1, Cc.) 

King's charter, vide Trade, (B—D 1. 

King's grant, wide Grant, (G 1, 11 relaud (D). 

King's juſtices, vide Juſtices, (K 8, 
_ King's protection, wide Abatement, e 11.) 

King's tenant, wide Alienation, (A I, 2.) 

Vid. more concerning the King. in Action, (B 1 1.—4.. 
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Ecelefraftical Perſons (A). Egliſe, (H 5. 6. 8.) — Execution, (B 1, 
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ROYAL MINES AND ars. = Preregative D 50.) 
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SABBATH.— Vid Temps, (B 3.) | 
SACRAMENTS,- — How adminiſtred. - - A 246 

Divine fervice. . - © 55 - B 246 

Who may . | ” 05 a. _ 

Remedy for not doing it. N - D 247 

Penalty for negleR of the ſacrament and of Gries mo: | 
vice. | - 2; — E | 246 
Profanation. F 249 
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Peace, 2 
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SAFE CONDUCT.—Fide dee. (E,8.)— —Preregative, (B. A * 
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cer Rr Aaios on the Caſe for Dan, (F 3.) 


SCIRE FACIAS.—Yide Bail, (R 1, SG )-—Difie, (M * 1 
cution, (A 4.—1 4.)—Fine, (E IS» .) — Officer, ( V Patent, 
4 N (3B 17.—3 L 1, Ge. — e 


D 69.) 
schools AND SCHOOLMASTBRS, Fi Union b | 
Uſes, (N 3.) 5 8 | 
SCOTLAND.—The wann of it. A . 
Berwick. - - B 231 
How dependant upon England. - - - C 253 
Ho united to it. . Dt. 252 
The effects of the union; 5 
© In reſpeR of the crown, | - — D 2. 252 
Of religion. - 3 3. 253 
Parliament; 35 | ; 
Election of peers. 2 a 2 — D | 253 = 
Of the commons, 0 S - D . 254 
Peerage, &c. WS — - D6. 2278 | 
Trade. : nd * | » D To 25 | 
Taxes, - - . D. 257 
Li . . - Dg 257 
Courts; 5 | £7 
Court of ſeſlion, = - D to. $58 
Of joſticiary. 8 - - Dit. #58 
Of admiralty. 8 „ - D 12. 258 
Other courts. | 1 . D 13. 258 
Exche quer. - - Di. 258 
SEA. —;dt Admiralty, per nuke, (A3) .— rerege- 
tive, (B 1. ) : 


SEAL, —Vide Fait, (A2.—F 2. J—Froegh „„ 
The king's ſeals, wide Juſtices, (K 6. dad (C1, Cc.) 


SEARCH AND SEISURE OF FORFEITED GOODS.—Pide 
Trade, (C 6.) | 5 
SEAT IN A CHuRCcH. -v Adi upon the Caſe for a Difturbance, 
| (A 3.) - Elis, (6 3*) | | ; 
SECRETARY OF STATE,—-ide Officer, (E8,) 
SECTA AD MOLENDINUM.—Fide Dreit (H). 
SE DEFENDENDO,—/ide Juſtices, (M 18.) 


SEIGNIORY,—Whit ſhall be ; how createdz in capitts A i © 
How extinguiſhed. TT 
Vide more concerning bolgniry, in Grant, (E +) | 


' SEISED TO USES.—ide Uſes (EF). 


—_— fact; 1 
hen neceſſary, | MS - Ar 261 
hat ſhall be „„ 
fi Tn a ſeiſin in TY 3 | A 2. 261 
ſu nt 8 
Via ſeiſin is 24. * maintain an 4 - 8 „ -_ 
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Diſſeiſin; 


What ſhall be. Ty, 
What ſhall be a difſeifin « ora a rent, vids Rex, (D N14 4 
What not. F 2 266 
What ſhall be ſo or not at election. — - F 3. 2086 
Who ſhall not be a diſſeiſor. Th. — 


Vids more concerning Seiſia, in Pleader, (e ee 22.) 
; Erimer ſeifin, wide Prerogative, (D 59. | 


SEIZURE. Dy Copybold, (H p.—K 20, 21. 5 an 


: 4 arms, £94 Tafices of the Peace, (B 12.) 

Of ſelons goods, vide Forfeiture, (B 4. 7» e -in, 25 — ä 
5 . Pleader, (2 8 18.) 1 
Of forfeited goods, wide Trade, (C6.) 

Of temporal ties, vide Prerogative, (D 23, Sc.) 


SEMINAR Y.— Vid, Popery, (B 6.) 
SEQUESTRATION.—Fide Chancery, (D 7. ) 


 SEREMENT. —When an oath ſhall be required, . 268 
When * oath of allegiance ſhall be required, vide Allegiance, 
B 1, Cc.) 
Ude an oarh ſhall 55 taken. =, - A2. 269 
+ When not. wi 2 - - B 269 
When required of a peer. C 271 


Perjury, how puniſhed, wide in Puſtices of Peace, (B 104, &e.) 
SERJEANT AT ARMS:—Vide Chancery, (D 6.) 

SERJEANTS AT LAW. Jide Ley, (D 2, 3. 0 

; SERJEANTY.—Vide Homage (F). 

SERVANTS, Via: Fuftices of Peace, (B 58, He.) 


SERVICES. - A; to the ſervices or tenures whereby lands are held, 


vide Homage, (A—B, &c. 
How a ſejgniory ſhall be created by reſervation of ſervices, wide 


Seigniory (A).— Honour. 
Fide inore concerning Services in Copybold, (K 8.—M 4: .)—Phater, 
* (3 K 15.) —Sa/penfion (A). | | 
The king's ſervice, vide War, (B 1, Oc.) 
Knight's ſervice, wide Homage, (Gi, Sc.) 
Writ of ſervices, vide Droit (G). | 


SESSIONS.—7ige Ae, (B 23. )—Tafticer of Pract, 0 I, G6) 
Of parliament, vide Parliament (Q). 


Set- off, wide Pleader, (2 G 17.) 


—_— wn Oy ſettlement, vide. Chancery, (z Mz. 4. 
23 Z 1, &c - 
r ſettlement, vide Chancery, (3 M 5.—4 H 9.—4 0 7.) 
Settlement of the poor, « vide Juſtices of Peace, 52 71, Oe. 
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In what caſes they have juriſdiction. - - D 277 
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When the charge ſhall be upon the ounce. 0 E z. 279 
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SHEEP EXPORTED.—Vide Juices, (s 10.) 55 1 | 
SHERIFF.,—Vide Viſcount Ls 1 
| Sheriff's court, vide County, (C 1, Ge.) Cum, (o es. 9 
Torn, wide Leet (A—B), 1 
SHIP.—Maſter of, vide Merchant, (E 5 6.) —Navigation, (1 4. ) 3 1 
Navigation of, vide Navigation, (I 1, &c.) | 1 
SHIRE. Vid. County, | = 
_ SHOOTING.—Vide Fuftices of Peace, (B 43. ies (L. 16 975 | 1 
SIGNET.—7ide Patent, (C 6.) 2 F 
— _SIGNIFICAVIT.—7ide won, (B 3. Ge.) 4 
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| Of atitle, witde dais upon the Cafe for Defamation, (C1, G) © Agel 
| SOCAGE,—Fide Guardian, (B 1, &c.)—Hemage (M). oi 
SOLDIERS.—Pide Prerogative, (C 2.)=Uſes, (N 2.) oſ o 
- Departing without licence, vide 7uftices, (& 8.) STAT 
 $OLICITOR.—Pide Attorney, (B1, G.) * 
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SORCERY,—Vide Fuftices, (8 13.) . | ny 
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SPECIAL DAMAGE.—Fide Agio on the Cafe for Defarution, | 
D 30.—G 11.) „„ | 
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| Expoſition. of, vide Parliament, (R 10, Cc.) We 
Recital of, vide Aion upon Statute (G H 1),—Phader, 2 83. 
Repeal of, wide Parliament, (R. i 5 
Stetgie of giftribeuons, vid? Chancery, (3 D 1.) 
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how bound by it. A 290 
Recognizance. - B 298 
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In what manner a ſtatiite or recognizance binds. 8 291 


Execution upon a ſtatute or recognizance, in what manner 
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Re- extent; 
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STEWARD. —Yide Copybold, (C 5.— F horſe 5» &c. 1—T4ficw o | 
the Peace, (D 7.)—Leet, (Mi.) "I 

Lord bigh fevers. vide Officer, (E 4.) | 

Steward of the king's houſehold, wide Courts (H). 


'$TILE —of 8 court, wide W (R 8. Poms (P'6.) 
King's ſtile, vide Roy (B). 


5 STRANGER. Vide Fine, (I 2. ) 
Act of, wide Abatement, (H 54.)—Condition, (L 14. 5 


SUBIEC TS. Vid, Parliament, (LII.)— P- 1 (Cr Se 
D 34, 35. ) —Trade, (A 5, &c.)=War, (B 


SUBMISSION TO AWARD. Vid. Arbitrament, (D 1, Ge.) 


SUBORNATION,—Fide Juftice of the Peace, (B 103. 105. „ 


SUBPCENA.— Vids Chancery, (D 1.) 

SUBSIDY.—Fide Parliament, (H 13.) | 

SUBSTRACTION OP FITHES,—ide Probibitien, (6 7. 

| BUCCESSION.=—Pide Bic, (D 1.)—Franchiſes, (F 16. 
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SUIT. —Privilege of, vide Attorney, (B 17.) Dert. (8 113. Page 
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Continuance of, wide Pleader, (V 1.) 
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SUIT OF COURT.—7ige Copybold, (K 13. 16, 17. 
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SUMMONS.— Via. Juſtices of Peace, (C 2. -D — l; | SY 
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| Chancery (4 Q ).—Forceable Entry, (D 28.) —Pliader, (3 5 12.) 


SUPERSTITION. —Vide Fuftices of Peace, (B 15.) 
SUPERSTITIOUS USES. —Yide Ds (M). 


SUPPLICAVIT.— 7ide Chancery (4 R).—Porceable Entry, (D  Y 
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SUPPLY.—Vide Parliament, (H g, Sc. 17: .) 


SUPPOSAL.—ide Plaader, (G 13.) : 
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Juſtices of Peace, (B 9. ) | 

SUPREMACY. ide Prerogative, (D 50 
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SUR "ts DE DROTT COME CEO, G.. Vids Fine, 
(E 9. 


SUR 2 DE DROIT - TANTUM. — Vid. Fin, 
(E 12 . 


SURETVY.—Vid. Bail ( E). 8 (4 D 6. 15.) 
Of the Peace, wide Forceable Entry, (D 16, &c. )—Tuftices of Prace, _ 
of _ 2 > vide Faſtices of Peace, (B 5. 8.) 
SURGEON. —Yide Phy/icians (D). | 
SUR GRANT AND RENDER.—ide Fine, (E 13.) 
SURPLUSAGE.—Yide Plader, (C 28, 29,—E 12.—8 28, 29.) 
SURPRISE. —7ide Chancery, (4 D 22.) | 


SURRENDER-—what ſhall be, in fact. - 
What ſhall be a ſurrender in law, wide . (1 I, 2.) 
When without deed. - ” bs 
| When not. ; - 3 
What eſtate may be ſurrendered. g - 
What not. - 5 os 
To whom it may be — 


— 


300 


301 


302 
302 
303 
303 
303 
To 


© + + 2 
2s > 


$UE 


SV 


SN 


* \ > 


SURRENDER.—TEMPORAL LORDS. . Gy 


ro whom not. „3K•„5„5 . 14 0 AR 4. TIS 
What will not be a ſurrender, 8 H 304 
Surrender in law; : . Me pn 1 
What ſhall be. - . 4 * - Ir. 305 
What not. - »- + - 1-35 7 07 
Io what manner a ſurrender may bs 5 28 - K 308 
The effect of a ſurrender ; 5 
The eſtate is nn determined between ds par- | 
ties. A - L1. 308 
Dr for the benefit of a ranger. EY, - L2. 309 
| But not to his prejudice. - - BE 
When a charge revives by the nu of a ſur- E 
render. - MM 309 
Surrender, how pleaded. - - N 309 
Vid. more concerning Surrender, in Bail, (Q 2, e.—R 3.) 
—Fine, (E 11.)—Fraxchiſe, (G 2. D Heer, (K 9.)—Fa- 
tent (G 
— rh a copyhold, vide Copybeld, _ 1, c.) 
SURREBUTTER.—ige Pliader (L). 
SURRE JOIN DER. —Vide Pleader (I * 
SURVEYOR OF HIGHWAYS. Vid Chimin, ke: I, . ) 
SUSPENSION=—what ſhall be. - 8 310 
What ſhall be an extinguiſhment. 1 311 
When by extivgoiſhment of 1. the whole will be ex . ; 
tinguiſhed. EC * 311 
Or by ſuſpenſion of part, ws whole wall be ſuſ⸗ 
nded, 3 312 
When there ſhall bean apportionment. „„ ». 1 ns 
Or a ſuſpenſion only for pait. - „ -- + a 
When all the ſervices, Sc. remain, and are not appor- | 
tioned or extinguiſhed, - - G 


314 
SWANIMOTE COURT, wide Chaſe, (R 2.) | 
SWEARING. —Yide Juſtices of Peace, (B 23.) 

SYNONIMOUS WORDS. — Vide Covenant, (D z.) 


| T 
TAU. — 774. Eftates, (B 1, &c.) and the . title referred o 


under Tenant in Tail. 


EC OY Ancient Deme/ne, z. .) = Parliament, (Hg, 
c 


TARDE.—Yide Retorn, (D 1.) 


TAXES.—Pide Chancory (4 T)-—Parlianext, (H g, &.)=8 hah © - 
"+2 OW 8. )—Sewvrrs, 60,9. (M's N yn 5 


TEMPORAL COURTS. —Yiie Difmes, (M 5.) 


W 5 Vide Here, (B 4.) —Prereges 
Rs „(5 28, 


TEMPORAL ü Parliament, (D 3.—G 10.) 


TEMPS 


— 


„„ | INDEX TO vor. vi. 


TEMPS—how'computed, Incluſive or exclofive, = - 9 Pare 
Ho ths year, month, day, ſhall be computed, vide A 4 316 
2 by the calendar 3 month, wide Aun. | 

When the commencement of a leaſe is excluſive of the d 
vide Eflates, (G 8.) ate or not, 
Of what times the law takes notice 


Of a year and a day. 5 * 4 | 
Vide Ann. . 5 5 | oF 316 
Of the calendar, | © | - 32. | 
De dis Dominico. 3 Fe 59 3. — | 
Dies juridici. SR RIES, | . 
What are; | 
The terms ; 
Gilkey term. " . © Cr.” wy 
Zafer tem. . * Co, to 
Trinity term. =— {hs - C3 3 
 Michatelmas term. - Ch w 


Ho the term may be adjourned by writ of adjourn. 
82.) and the effect of * vide Adjournment, (A 1% 
c 
Dies non juridici, © Ae - Cx; 
What things are lawful upon them. e. 
The term is only one * ; | = 
In what reſpects. — — 2 
In wlat not. . 5 + © 
Reaſonable time. 19 0 «I 
When night is anſeaſonable. . . 
When not. s. . F 
Time of limitation. . 
In actions real; 
* ö When reduced to 60 years. 5 
When to 50 years. | 
When to 40 years, 
When to 30 years. 
| When to 20 years. 
In actions perſonal ; | 
| When to fix years. G6. 
| Vide Action upon the Caſe upon ; {funyfet (0-H 6,7 6 
When to four yenrs. G 
When to two years, - - G8. 
What caſes are not within the ſtatutes of limitations ; 


_ BE. IH. a | 


| Such as may not fall within the time limited. - Gg. 
3 In which ſeiſin is not traverſable, - - G10. 328 
| Action: for diſcharge, Sc. - I 
| Preſcription in diſcharge. rl ___ Or 3499 
Or by gue Matr. 7 Ps Ju 
2 Sc. not for _ or r Gale: 3 - - 14. — 
ions upon ſpecialty, c. T4 . 15. 
ne by an infant, Ce. 3 4.5 G 16, 311 
| Or broughr in a year gment or ou 
h | | " revered, a : J 7 ” G17. 3! 
| r where promiſe ar ,rovion made for pay- | 
eee 
eadin te a. 98 
of thc kette. Gig 38 
' TENANCY.—Entire, vide Abatement, (F 15) | 25 
Several, vide Abatement, (F 129 | | TENANT. 


f 


E ras gn arr rr mort” ny" 


1 
17 


8 8 


mae vide Abatement, (E 10.— F 6. J—Chancery, 


=. Tail, vidi . 481, Ce.) = 


5 For years, wide Eftates, (G 1, Ef.) — Offer, (B 12.) Wa, 


'  Annates, © — 5 * - B 335 
Procurations. — — OE © 336 
Penſions, — — - D 337 

Vide Probibition, (G 1.) | | 
TENURE.— All lands are held of the king. EY 337 


TENANT —TESTAMENTARY MATTERS. 708 
IE. 

, R B 9 . 5 

ANT to 3 wide Recovery, (B 3, 4.) 6 V4) 


I 
—Deviſe, (N 8.) — Efates, (K 8.) 
By e 2 Sebald. I. )— Efaates, (D 1, 2. Pg . 


(F 2.) 
a , vide: , (C 1, 2, &c- Vas. (F 2.) 4 
- jag per e © 7 (N 4. R (4 22 
wiſe, on 8.—N 5, 6.) —Diſcontinuance, A 4. -a, (B 1, 


Cc. 7, 8. 22, Cc. 33 — Officer, (B 8.) 
In tail — poſſibility, 95 vidi Efates, 0 1, Sc.) 
For life, vide Copyhold, (C 10 F (N 7. fas, (E 1. 


Sc.) —Offcer, (B g. -a, (F z.) 


(F 2.) 
At will, vide Efates, (H 1, &c.)—Officer, (B 15 


By ſufferance, vide Efates, (I 1, 2.) 


TENDER.—Vide Agen upon the Caſe upon gude, (Hs. —Con- 
dition, (L 4. H liadir, (2 G 2.—2 W 28. 4953 K 23.— 


3 M 
TENEMEN T. Grant, (E 2.) —Tyeſpaſi, (A 2.) 


TENET ET TENUTT.— Vid Phader, (3 O3.) 


By what tenures lands are held, vide Homage. 
To what ſervices they are ſubject, vide Homage. | 
| To whom the ſeigniory belongs, and the incidents to.it, wide 


Seigni 
But tote holds of no one. 3 37 
Vide more concerning Nenure, in Dignity, ( C 9 — of Peace, 
(Az.) - Var, (B 1.) 
Tenure in burgage, wide Burrough (E). 


TERM OF YEARS, — Via. Eftater, 0 1, We.) << Plhades, 
| (2 Y 16.)— Receipt, (A I. Recovery, (B Ne J=—Remitter, 


1 
To attend inheritance, wide Chancery, (4 G 5.) 
Truſt of a term, wide Chancery, (4 W 19, &c.) 


TERMOR.-Vide Receipt, (A 1,—B 2.)—Recovery, (B 8.) 

"THE TERMS.—ide Adjournment (A),—Tempr, (C 1, Cc.) 
TERRETENANTS.—ide Pleader, (3 L 14.) 3 
TESTAMENT. id, Deviſi. 

TESTAMENTARY MATTERS.—-Fide Probibition, 60 16. 

, | TESTATOR, 


R , — wo" 


'TESTATOR.—Fide uu. (B 1.) Chaney, 60 —* 


r —— — 
- 


8 76s | DEX TO vol. M. 


Devi/e, (N 21.) 
* CAPIAS, OR FIERI FACIAS. 8 71. Proc 1. 
E 7. | 
TEST ACT.—/ide Officer, (K 7, )—Pleade, (2S 28.) 


TESTE OF A WRIT. —Pide tons, (H 14) — Mandanuy, 


(C4) 

TESTMOIGNE;—Who ſhall not be..; Ns API 
Non compos. — | 6 AE SA: = 
© OO K — - Az. 339 
Quaker. RY * 4 3 339 
Perſon convicted of treaſon or felony. - - Ab wo 
Or any infamous man.” 8 '- Ag, wo 

Who ſhall be a competent witneſs, | - - Bi 31 
Huſband and wife. _ ; > - Bz 35 
On an indictment. - Bz. 346 

At what time exception ſhall be taken to a witneſs, - Cr, 36 
When a perſon ſhall be compelled to give evidence. C2, 347 
To what a witneſs ſhall be examined. C3. 347 
Trial put off when the witneſs cannot be compelled | 

to attend. C 4 347 
Remedy againſt a witneſs who wilfully abſents bim- | 
ſelf. - Cs. 37 


Vide more concerning Witneſs, i in 8 (P 3 
155 3.) —Fait, (B 3 (E 11.—L 25. Ana 


THREATS.—Vide Battery (D) — hy w 20.) 
TIME. —7ide Temps. 
TITHES.—Yide Di/mes. 


 TITLE.—Yide Alt, (B 17. 20. )—Maintenance, (A 5. Flad, 


(C 34. 36. 40. 41, 42. 49.—E 21.— F 13,—-3 M 40.—3 0 2.) 
Prohibition, (F 2.) — Remitter, (C 1. ) : 4 9 


TITLE OF ENTRY.—7ide Deſcent, D ic.) 


Tonne fiveral kinds . 


A. 306 
Vide e ee 1 48. 4 5 | 
Toll-turn. - - - B 349 
Toll-thorough. - * - C 349 
Toll-traverſe. - — - D 350 
Who may demand toll. | 1 „ 
When no toll can be due. — - F 350 
Who ſhall be quit of toll; x 
By preſcription, - - - Gr. 350 
By grant. - - - G3. 351 
Remedy for freedom How toll; : 
By writ de efſend: pore. de — - - Hr. 371 
By aQtion. Hz 35! 


Via more concerning Toll in Ancient Dem, (F 4 * 
(L.) Mariet, (F 1.) 
Toll. booth, wide Market, (F i.) 


TOLT- 


' TOLT.—<TRANSPOSITION OF WORDS. 765 


| TOLT. ide Droit, (B 5.) 
ToOMBS.—Viae Cemetery (C). 


TONNAGE AND POUNDAGE:—Fid: Parliament, (H 17 — 
Trade, (C 1, Se.) 


TOUTS TEMPS PRIST.— Fide Pleader, (z Ys.) 
TOWER COURT. Via Courts, ( O8.) 

TOWN. - Via Pariſh, (Cc I, 2. lar, (0 3 ) 
TOWN CLERK,—Yide Franchiſes, (F 27.) 


\ 


) 
ö 
ö TRADE. Liberty of; | 15 | 
By merchants ſtrangers. | ge = A. © 353 
| Remedy upon diſturbance. — A, WS 
| But an alien ſhall not be a merchant or faQor in 
Bs the Englifo plantationrio Ala, Africa « or 4. 3 
k rica. | 16 A 3. 353 
| Importation reſtrained. „ 8 A 4. 353 
| By the king's ſubjects; ne ; 
| In foreign countries. . 2 - as 
Within the * om; | 
When they ſhall 1 a trade by the common | 
When not. „ „ 358 
Regulation of trade; pe 3 | 
By the king's charter. . - BN: as 
Vids oft. (D 1. 4.) | 
Charge upon trade; 
Cuſtoms of tonnage and poandage, &c, - C1. -. a 
Due upon importation, _ - - C2, 208 
| When not due. - 8 - C3, 357 
Drawback allowed. = . - C4. 358 
Aulnage. - Cr, 359 
Search and ſeizure of goods forfeited , and proceed. | 
ings afterwards. - C6. 360 
Reftraint of trade; 3 5 1 
By the king's charter. - | D i. 364 
Pide ante (B). EE | > | 
By by-law or cuſtom, - 5 - Dz. 366 
By contract. - 5 D z. 366 
Monopoly. =. - - Die: or. 
Vide ante (B). | 1 9 | 
Reſtraint by ſtatute: 
If he have not ſerved as an n apprentice ; 3 FE | 
Who are within the ſtatute, . - Dis. 370 
Who not. | - - . 372 
_ againſt the offender. - D 7. 372 


Who may take or ſhall be bound apprentices, and how 
B. or diſcharged vid Jallicos 7 Peace, (B 53» 
Vide 9 concerning Trade in Aion on the Caſe for Deceipr, (A7.) 
_ —By-Law, (B 0 .)—London, (N 6, &c.)—Merchant.— . 
65 (I 1, &c. Ng (D 38.) ann 
7 Te 


TRANSPOSITION OF WORDS. Vide Plots, (Az) 
x | TRAVERSE. 


| TRAVERSE. —Pide Indifiment R 10 ty.) 


"_ | INDEX TO VOL. vl. 


Pleader, (G I, [OLA 17. Se. —Premgetius, (D 8 3. 84. — 

Sewers (G). 

TREASON.—Fide away, (E 2. —Copybeld, (M 1.)—F 
* ) 3- e (K 63 > 1, Oc. % I Eee 
3 V 4.)—Juftices of Peace, (B 2. n L 28.7. 
moigne, (A 3.)—Utlagarys (D 1.) ” 

TREASURE TROVE.—7id: Officer, (G 9. — (6). 


TREASURER. — Lord high treaſurer, vid Courts (D 8.) Juice,, 


(K 8.) - Officer, (E 1.) 
of a county, vide Juſtices of Peace, (B o. ) 


TREES.— Jide Biens (H). — Copyhold, — 7. 
TRE SPASS. — What ſhall be; 


To goods and chattels. = RS” - A1. 374 

To lands and tenements. „ A. ys 

General wrong. — - A3. 375 
8 lies. 5 PR | K c 
reſpaſs guare elauſum fregit, - - le 

Vide 0. (C 1.—D). 855 if | 5 

What ſhall be a ſufficient poſſeſion, = - Bz. 376 

What not. . - - By - 7 

What ſufficient for goods. | - = - B4 37 

General treſpaſs, by whom it lies. - - Beg. 378 

Againſt whom it lies ; | | = 

+ Treſpaſs guare clauſum fregit, be. - - Ci, 380 

What act makes a man a treſpaſſer ab . - C3. 325 

When treſpaſs does not lie. -D 383 


Fide more concerning 75 reſpaſs in Action on 1 Cahk, (B 6. * 
(M 12.)—F«flices of Peace, (B 11 .)— Pleader, G3 M, & 8 c.) 


TRIABLE PLEA.—Vide Pliader, (E 34.—G 7.) 


TRIABLE ISSUE,—/ide Pleader, (R 10.) 


TRIAL.— The ſeveral ſorts of. A 387 
When trial ſhall be by the country, wide Euguef, ( A 1, Ce.) 
The antiquity, number, qualification, exemption, and challenge. 
of jurors, vide in Challenge, (A 1, Ec.) 
What proceſs there ſhall be againſt jurors, DAN Enquet,(C 1. Cc.) 
When trial ſhall be by certificate of the ordinary, 7 —_ 
marſhal, &c. _ * 
By record. - Ar 9 
Trial by the juſtices; ; 4 57 
By in ſpection. 


When it ſhall be. . - FR 4 
When not. 1 » Bas. $8 
How tried, 8 - B LO 38g 
By examination withogt inſpetion. 4 oy OO 
By witnefſes. . wp — B Fo 389 
Trial at bar ; when it ſhall be. - - C 369 
When n e e — — D 399 
New trial. # _ 7 391 
nen there mall be a. new trial withoot tolds, || » Bi; Jy 397 
_ Fide more concerning Trial in Admiralty in Admiralty, (E g. 
conn (9 2. 1 (X —4 V)- - Copybeld, 


(R 17.) 


_ TRIAL. VIC ARAG. 


ul -Das (G p 
os Tim F. 3 (Cur 4 8. al i, (F 1 14) — Wales © 


D 
702 5 medietatem bags, wide Alien, (C 8. ) 


TROVER.—Yide Adion upon the Caſe upon Trover.— Pleader (2 5. 
TROY WEHIGHT.—-Viae Leet, (L 6. — Tuſtices of Peace, (B 90. A 


TRUCE.—Fide Admiralty, (E8.) 


TRUST. —Vide Action on the Caſe for Deceipt, (A 5. i 2, 3 U 5 
Negligence, (ay 1.)— Adminiſtration, (C4. * (2 M g.— 

3 K 3z.—4 1, &c.) 1 
TRUSTEE.—Vide Chancery, (4 W 7 22 ) 


\ 7 
o 


393 


TUMBREL, Sc. who ſhall have them. - - A | 
Pillory. - | F 393 
Whipping. - - - - C 390 


TURBARY.—Yide Common (A). | 
| TURN OF A LIVING.— Vids Bſelife, (H 3. 4.) 
TURN OF THE SHERIFF.—Fide Leer (A). 


a} 
| VACATION.=—7ide Temps, (O 1, Ec.) | 
VAGABONDS OR VAGRANTS.- Vide Tuftices of Peace, (B 765 : 


Ys. ) 

VALORE MARITAGIL id. Gardian, ( 7.) 

VALUE.— Vide Juftices, (O 3. 8.) —Money, (B 4.) — Vaſt, (BE 1.) 
VARIANCE.— Vid. Abatement, (G 8.—H 7.)—Amengment, (D 7,8. 


, —V 3.)—Bail, (R 7. e en 8 4. ee C14, 16. 
28 24. 30.) - Record (C—D—t I | ( , 


VENDITIONI EXPONAS.—Pide Execution, (C8.) 


VENIRE FACIAS.—Vide Enqueſt, (C 1, Ge, Flur. 0 8 12.— 
3 0 20.) Procęſt, (D 8.) 


VENTRE INSPICIENDO.—Yide Baftard (C). 


VENUE.—Vide Abatement, (H 13. .)—4#iom, (N 233. | 
(H 1, &c.)—Plader, (S 9.) 


VERDEROR.—Yide Chaſe, (Q2.) 


VERDICT.—7ide Abatement, (L 34.) —Amendment (P).— 
(G 2 jo e wre (A 5.) —Plaader, ( 
38,—R 13.—8 1 Sc.) —Præragati ve, ( D 76. / 8 


VERT. ia, Chaſe, (N 1, f9c.) 
VESTED REMAINDER.—/ide Eftater, (B 17.) 
VICAR. —Fige Ecclefraftical Perſons, (C 10, &c.) 


VICARAGE,—Vide Ecclefiaftical Perfons, (C 10.) | 
Vor. VI, | ia TY A _ _vICTUVALS 


87. 


-- 


706 INDEX TO VOL. VI. 


VICTUALS. AND VICTUALLERS.,—F; 4 2 of Prace, 
(B 32. 87, Sc.) 


VIDELICETr. vid. Parels, (A 8.) 
VI ET ARMͤIS.— Vide Adbtion on the Caſe, (C 3. Pad, ( M 7.) 
VIEW. — When it lies. - N Eee” 66 
When not. . „ - 2 ; — 


Vide more concerning Yiew in Abatement, (I 26.) — Forci Bl 
(D 1. 14. )— Pleader, (2 V 3» = —(3 O 210 LL * orc: Ex, 


VIEW OF FRANKPLEDGE.—7ige Leet (A). 
VI LAICA AMOVENDA.—Pide elf, (N 12.) 
_ VILL.—Fide Abatement, (9's 18. N (C "ES 


VILLENAGE. | 5 - »& 397 
„„ RN LS ; - _ 397 
Remedy for a villein ; | | 
Native habendo. - 42 „„ 300 
When the ſheriff cannot ſeize upon bim. e. ww 
Libertate probanda, 5 
Vide more concerning * in ee (E i. bu (D). 
VISCOUNT. | 
Who maybe, - 1 5, AS 
How he begins his office. - '- - Az 3g8 
Deputies of a ſheriff ; | 5 | | 
Under ſheriff, ES kd - Biz. 19 
County-clerk., - 32. J00 
Deputies to the ſheriff for ee Eee - By J00 
The authority of a ſheriff; e 
Judicial. - « 42; 400 
To ſuppreſs inſurreQion ; | : | 
When he ſhall take the po/z. '- - C% 4 
When he has no an „ . 
Miniſterial. - * „ 
| To collect the rights of the kiog. _—_ > Cr, yt 
Remedy againſt a ſheriff; e 
For neglect of his duty. - - - Di. #42 
For misfeaſance. „ = - DS . 
What a ſheriff may or yy not do "= N 
In perſon. 1 - El. #43 
Vide ante, (C 1. 3. * Peas , 8 
By his officers, = - - - Bs 49 
What fees he may take. 5 > «7% 08 
Remedy for his fees. - - C 
Sheriff's account; „ | 
When it ſhall be made, and of what things. - Gh 4c6 
Of what things a ſheriff ſhall not be Gs 1 
How enſorced to make his account. 63. 49 
How the ſheriff ſhall be diſcharged by gui. «- O+ . 


Charge of his patent and account. G 5. 4¹⁰ 
Vid: more concerning Sheriff in County, (B FX Et) Dig 

(B 5.) —Juſlices of Peace; (D 6. 8. 5 — Pleader, 

25.)—Rent, (D « —Ritorn, (F „ Sc.) 


Pore | 


VISITOR. 


2 


U! 


VISITOR, —By whom the viſitation 1 made 3 


By the king- $ 
1 he viſits; 6 

By his chancellor. 3 

By commiſſioners. „ Es - 
By a patron. 15 

By bs metropolitan. 

By the ordinary; h | 
Who ſubje& to his viſitation. - 


Who not. — 
How the viſitation fall be made ; 3 


By the biſhop himſelf. $25 

- By the archdeacon. 
Offences inquirable at a viſitation. 
By what means inquiry ſhall be mos f 

By preſentment. 


By inquiry ex officie. 


By a ſ pecia] viſitor. , ; — 

| What atk rity he ſhall have. — 
Determination of a viſitor final. - 
How his power ſhall be exerciſed. - 
Remedy, if a viſitor acts contrary to law. 

If he acts without lawful authority. EL 


UMPIRE, —Vide Arbitrament (F). 
UNCORE PRIST.—/ide Pleader, (2 X 5.) 


| UNION ; 


effect of it, vide in Advow/on, (F 1, Oc.) 


vide in Scotland, (Di, &c.) 


UNITY — ide Dijmez, (E 9.) 


UNIVERSITY. 3 . 
Cambridge ; the privileges, 


D ord; the privileges. | 
School and ſchoolmaſter, 5 — 


UNLAWFUL ACT.—7ide Jelic, (M 10.) 


WY Ye wwe 


z Ms.) 


oO 88 o& o& 


1, 2.) 


VOUCHER; | | 
| * a&tion it ler. - - 
22 2 


VISITOR.—VOUCHER. 


By promotion or accuſation of a raoger, | 


As to the courts of the univerſities, 2 Courts (M). 
As to the conuſance of pleas there, * Courts, (M—P 2. 4.) 
| of 


VOLUNTARY BOND.—#ide Chancery, (4 D 22.) 
VOLUNTARY CONVEY ANCE.—/ide Chancery, (2 T 9. th 


* x7 0 ö 
B . * 
© 


— 1 


UNDER SHERIFF.— Vid: Pliader, (2 8 21 JF, i/count, (B 1. ) 


As to the union of 3 by whom it | thall be na and the 
As to the union between the kingdoms of England and "Scotland, 
As to the union of Wales with England, vide in Wales, (A 1.) 


4 


A 


Di 


e 


419 
419 


420 
421. 


VOLUNTARY SETTLEMENT. 714, 6 Elm (3 N 5.4 H 9.) 
VOTING IN PARLIAMENT.—#/ide Parliament, (G 26, &c.) 
ers” er Yo (B O_o (0: 1, Se. B— 


2 


bat es INDEX TO vol. vi. 


Hos i it ſhall be OY > „ 
When the cauſe ſhall be ſhewn, '» 3 
Counterplea of voucher; Nu 
357 the common law. - E . 
- By ſtatute. 0 . 1 
Revoucher. RS — 
What proceſs hall be Laien - vouchee. - Do 
If he be am infant. = 5 
If he be a foreigner. „ - - D4. 
Vide poft. (H) | | 
unt againſt a vouchee. - 3 WE 
Pleas by him; | 
In abacement. - . „ „ 
In bar. - - . „„ 
— om - Y : 0 a 
oreign voucher. 5 TY af 425 


'Fide more concerning Voucher, in Hbatement, (I 28.) —Courtr, 
(O 2. Altes, (B 28. ay (K 2. uu, (2Y 18, 
(3A6.—38Es5.) 

USAGE. Vid. 8 (E 13. c (S 1, Ee. H 
(F).—Preſcription, (E 2.) 

Of parliament, vide Parliament, (G l, Ec. ) 


USES.—By the common law, - s © - A 427 
Since the %, 27 H. 8. 10. — - - Bl. - qd 
What uſes are executed by the ſtatute. - Ba, 4:8 | 
How raiſed. 3 > . 49 
Ho declared; 
What ſhall be a ſufficient deed for it. - Di. «go 
To what uſe it ſhall be, when there is no ee 
tion, — 5 93. 655 
To what when different Leblarations. : - D% „„. 
To what, when the declaration is not by all parties. D4 435 
Who may be ſeiſed to an uſe. - - - 8 --. 4a 
Who not. - „ V 436 
Who may give or take an uſe. - G 430 
What intereſt the fecffee to uſe has i in the . n 437 
What the cefui que u/e. 5 i FFC 437 
Limitation of uſes ; | 1 
What conſideration will be ſufficient. my - Ki. 437 
To whom an uſe limited ſhall ariſe. Kz, 43d 
When it ſhall ariſe by the een, Wn. or by . 
ſequent” deed. -K3.: % 
When it ſhall ariſe upon a condition, Se. performed. - K4 439 
What ſhall be a ſectled uſe, - - Ks, 49 ny 
Vide Eſiates, (B 16, 17, 18. | : | 
What a contingent uſe. 0 ) | - iii K6. 49 USU 
A ſpringing or reſulting uſe. _ rot „„ By 


Vide Eixtcwtary Deviſe in Devife, (N 16.) 
| Uſes, how deſtroyed ; 
By feoffment, Se. ; 3 =: "i - 
Tide poſt. (L 6.) 
By a power of revocation ; 
What ſhall be a good one. 83 
what words. — 
Vide ante, (D 1 I ee, (A 2.) 
How a power of revocation ſhall be executed; 
What will be a good revocation. Tg - 
Fide Poiar, (C1, Sc) | 


| USES—UTLAGARY, | 
| LS. 


hat not. 
* „ defeQive 7 revocation hall be Aa in equity, vide 
Cbaacery, (4 0 6. I | 
When a 3 of revocation will be extinguiſhed 
or deſtroyed. - L 6. 
Vide Poiar (D—E). Aue, (L 1. — 5 7 
What uſes are ſuppreſſed as nn, — M 
Charitable uſes; | 
What are. 
Relief of the poor. NI. 
Soldiers or mariners diſabled. N. 
Schools. - - - - N23, 
Bridges, &c. 3 - Na 
Orphans. - = Wee - Ns. 
Houſe of correQion. - - Ns6. 
Poor virgins. - NJ. 
Decayed tradeſmen, Ge. - NS. 
Priſoners and captives. - Ng. 
Aid of poor inhabitants and other * not | 
ſuperſtitious. N 10, 
What ſhall be a good appointment t to a charitable 
uſe. NI. 
How Apoasded. — N12. 
By whom the appointment may be. . - N13. 
How appointed, - - N13. 
Juriſdiction for charitable uſes ; ; | | 
By commiſſion. | N14. 
How relief ſhall be in cl for charitable ales, vide Chan- 
cerys (4N1, Sc.) | 
Who may be commiſſioners, p - Nis. 
What inquiſition ſhall be good; 
As to a gift to a charitable uſe. - N16. 
What not. - N17. 
As to miſemploy ment, — - - N 18. 
What caſes are exempt from the enquiry. - N 1g. 
Decree by the commiſſioners ; 
Who ſhall be ſummoned by them. - N 20, 
By wbat commiſſioners it ſhall be made. - N21. 
How the decree ſhall be made. 55 - N 22, 
Who ate bound by the decree. — N23. 
It muſt be certified to Chancery. - N24 
Exceptions to the decree. - Nz. 
Chancery may confirm it, and make execution, N 26, 
Or enlarge or annul it, - - Naz. 


= _—_ concerning U/es in Chancery, (2N 1, Ee, Remitter,) 
| ) | 


USURPATION—of a church, wide li 5 (H 14, 15. ) 
By the pope, vidi Popery, (A 1, ©&c,—B 1, 


USURY.—What ſhall be. 
What not. 

| Puniſhment of uſury. 
Puniſhment of brokage. - 


Vide more concerning U/ury in Phader, ” G 7.5 
UTLAGARY, 

In what caſes it lies, 
How to proceed to outlawry, vide Pleader, 0 W 4, t& c) 
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* How at greg hill be avided; L ] 
For what cauſes, \ 99 | * | 3 c \ 1 
\, When Os | | | De a ee 
e e — WES we” ] 
VVV 
By « error. 2 1 IA 475 
port reſtored after reverſal . 15 
1 Oy ; * 1 EY 
In treaſon or felony. - . Via 
In perſonal Ry : * 8 Tb 977 1 
What things are forfeited. . - 
Wines * - D : — WAR 
To whom the forfeiture ſhall be. - 54. — WAR 
How advantage ſhall be taken of it. — - Ds. 1 Of 
vlan * vide Pleader, (2 W 6. 155 419 wad 
V No 
WAGER OF LAW.—Yide Pleader, (2 W 43.2 X 9 2 
WAGES—of mariners, wide Admiralty, (E 15.) W AR 
Of ſervants, c. wide Juſtices of 8 (B51. 6o.) As Wa 
WAIFE—what ſhall be. = s - Ar. 4g 8 
What not. „ . 457 WAR 
Bona 8 et is exigend 22 - B --- of: 
Bona ftlonum 5 - C 483 WAS 
Bona confiſcata. - — 3 484 Y 
Deodand ; a ; 0 of 
What ſhall be. — EI. 4 By | 
What not. - - - - Ez 4 \ 
Eſtray. = 3 - - F | 486 2 
Treaſure- trove, _ — o - G 487 By | 
Mines, | B 
Of gold or ſilver. - e HI. 48 B 
The ſtannaries. . - - Hz, 488 F 
Vide Courts, (L 1.) | al 
WAIVER.—ide Baron and Fen- (as 4. Fe. —T).—Pluun, 4 
(R 15.) - 
_ 
Part of the dominion of * „%%% oo Os 459 Wh 
Subject to its laws. 2 „„ Av... 489 
Shall have its proper counties. | - Az #49 
| What proceſs goes to Malis out * the courts of V Ae, 
Mandatory writs. Bi #49 
Capias utlagatum. | . „ Ba, 49 
What proceſs does not go chither, | „ - 


Trials of lands, Tc. in Wales. 
- Vide more concerning Wales, in Adio, N 2. ö 


WAR. 
How ſoldiers « are to be levied for the land or en 
Prerogative, (C 2.) 
Service of the king | in his wars; 
By tenure. — — - 
By contract. „ . 
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commiſſion of array. FEE >» By. 398 
hw arms every one ſhall keep. s —— 
Remedy againſt a deſerter. | 5. 493 
But the king cannot charge the ſubje& for the 3 

HOO of forces without authority of parlia- N 6. : . 


Vide e (H 22.) 
Nor ſor maintenance of the forces. 494 
Vide more nur, War, in Diſcent, (9s 6. Nene, (X . 

| Officer, (K 4.) Prerogative, (C i, 


WARD.—#ide Gardian, (H 1, Cc. 3 (D 59- Y 


WARDEN—of the Cingue Ports, wide Franchi " (E 3.) 
Of the Fleet, wide Chancery, (B 8.) 


WARDMOTE-—7ide Courts, (0 6.) 


WARRANT.— Vide Forceable Entry, (D 18, 1%, —Impr] ue. 
H 6, He.) —Pliader, (3 K 26.—3M 23. ) 


WARRANT OF ATTORNEY.—Fide Abatement, ( 1, 2 wy 
 torney, (B 7, & )—Pleader, (Y 2. ) 


WARRANTY.—Vide Garranty- | | 
Warrantia carte, vide . (K 1. ) — Phader, (3 N I, 
5 WE 


WAST — by the common law; 


Prohibition of wat, = — - Al. 495 
7 N _ 3 - - „ 495 
the cuſtom o 1 
Waſt lies. - 3 1. 496 
And writ of efrepement; 8 - B2z. 496 
By the ff. of Glouc. 35. e - C1. 497 
By whom it lies. - - 0 3 498 
By whom not, - — - C3. 499 
Againſt whom it lies. 3 . - C4. 500 
Apainſt whom not. | - - - Cs. 501 
| What ſhall be. — + - - D I, 502 
In houſes. "HE _ — = D 2. £02 
Ia gardens, &. — . D z. 504 
| In land, meadow, c. 6 - D4 504 
In wood, Q. - HE D556. 
What ſhall not be waſt ; | | Fs, 
In reſpe& of the value. - 8 Ei. 506 
If the place be not demiſed. — - Ra 10 
Or demiſed without impeachment. - E 3. 507 
If done by default in the leſſor. - „ Ba: 20 
Or by tempeſt or enemies. . - Bg. - $08 
Penalty for waſt; | | 
Done by guardian i in chivalry. - F 1. 08 


Done by tenant by curteſy, dower, * * or for | 
years, - F 2. 508 
As to proceſs, count, pleas, riew, and jodgment i in 3 vide 1 in 
Pliader, (3 O 1, &e.) 
Vid more concerning Waſt in Chancery (D 11— =; Cheb; 
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wa v. vids Chimin. 


WEIGHTS AND MEASURES. wand 
- ee. Atet, (L 6, Sc.) — 2856 eve. Pax * 31-90, 


| WHIPPING. ia. Tumbrel (C). 
WIDOW. —bits Dower, © : — py 


WIFE.— id. Baron and Feme,—Copatity, 0 5 0 5 
WIGHT, (Iſle of. ia Navigation, (F 3. 1 


WILL. Vid Chancery A 1 —2 * & k i 
(A 4 )=— Dove Y (3 A 1, Cc. —3 T 1, 60 


WINE AND WINE LICENCE. iu aun v Peace, (B 100.) 
London, (K 5.) 


1 T. — Pid- 22 ( 8 1 3.) — - Toftice of 75 
1 Plaue, 0 3 k 15 Ge). 
WITNESS.—Vide Toeftmoigne. 1 i 
WOODS.—Vide Chace, (N 5, 6, 7. )—Dijmer, (ü; 3» 4) 
WOOD-STEALERS.—7ide Fuftices of Peace, (B 86.) 
WOODWARD.—7ide Chace, (Q 5. ) : 


WOOL.—Yide Diſnes, (H.) 


— 


WORDS.-JVide Parols. 55 
WRECK —florſan, jetſan, what ſhall a 4 1 510 
0 _ concerning Wreck, in e (r 70 fe, | 

G 10.) 


* WRIT. Vids Brief. 


WRITING. Vide Aion upon the Caſe upon Aung. ( 39— 
Agreement, (B 4.)—E/topfel, (A 2.) Evidence, (C WT TH 


{A} 
WRONG.—#ide Præſeription, (F 2. * (4 3. 1. 
| 4 V | | . 
YEAR AND DAY. Vid. Temps, Gi.) 
YEAR, DAY, AND WAST. Vid. Ann, Jour, es Waft. 
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8 Printed N A Strahan, | 
as to the King's Moſt Excellent Majeſty, 
| OO Stress. 


